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ARGUED  AND  DETERMINED 


IV  THC 


Courts  ot  (l^ommon  iPlea0 

AND 

IN  MICHAELMAS  TERM, 

t 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV, 


MEMORANDA. 

XN  the  course  of  the  last  yacation,  the  Right  Honour-        ^^^^' 
able  Robert,  Lord  Gifford,  Master  of  the  Rolls,  died. 
He  was  succeeded  by  Sir  Jokn  Singleton  Copley ,  Knight, 
his  Majesty's  Attorney-General. 

Sir  Charles  Wetherell,  Knight,  his  Majesty's  Solicitor- 
General,  was  promoted  to  the  office  of  Attorney-General, 
and  Nicolas  Conyngham  Jindal,  of  Lincoln^ s  Inn,  Esq. 
was  appointed  his  Majesty's  Solicitor-GencMl^  and  short- 
ly afterwards  received  the  honour  of  knighthood. 

VOL.  XII.  B 


1826. 


CASF.S  IN  MICHAELMAS  TERM, 


A  testator,  by 
his  will,  duly 
attested,  after 
devising  his  es- 
tate C.  to  bis 
son  J.f  in  fee, 
devised  all  his 


Guest  and  Another  r.  Willasey,  an  Infant,  and  Others. 

In  this  case  (which  was  sent  hy  his  H<monr,  the  Mas- 
ter of  the  Rolls,  for  the  opinion  of  the  Judges  of  this 
Court)  {a)f  the  facts  were  shortly  as  follow : — 

A  testator,  by  will,  dated  the  10th  February ^  1814,  duly 
estate  o,  to  two  executed  and  attested  to  pass  real  estates,  after  dmsing 
henamdTas*"    *^  estate.  Called  Clifton  Hail,  to  his  son  Jamei  In  fee, 

his  executors), 
and  their  heirs, 
directing  them 
to  sell  it :~ 
having  after^ 
wards  sold  hu 
estate  C,  and 
purchased  an- 
other, J.,  he, 
by  a  codicil 
written  on  the 
back  of  the  will, 


gave  and  bequeathed  to  Nicholas  Salisbury  and  Abraham 
Gamett,  their  heirs  and  assigns,  a  certain  estate  in  c7a- 
maica;  and  also  all  his  real  estate  and  property  whatso- 
ever, situated  in  Greut  JBmtaisif  the  West  Indies^  or  else- 
where, whicli  lie  miglit.die  seised  "or  possessed  of,  or  in 
any  wise  interested  in  or  entitled  to;  to  hold  the  same  to 
the  use  of  Salisbmry\anA  ^GtaYMit^  tbdr  ileirs  and  assigns, 
wSrases  onT^    ^^^  ^^^^9  upon  trust,  to  Sell  the  same  in  manner  therein 

directed  that 
the  money  ob- 
tained from  the 
sale  of  the  es- 
tate C.  should 
go  to  a  general 
fiind,  to  be  di- 
vided amongst 
mil  his  children ; 
and  also,  that 
the  estate  A, 
should  be  sold, 

and  itt produce  ^j^li  that  ifbe  tnOD&ey  t)M^fti^  'for  it  should  goto  the  g«- 
manner;  and  iieral  fmid,  to  ht  divided  afhongst  atl  his  children,  anfl 
llSfe^.^'e^'!^'  »not»to  iTitt^  bnly,  t^W&  will  fcrtcteA;  «nd  ribo,  that liis 
trix  jointly  with  lai-e  purchase,  viz.  AllerfoH  Wall,  Aoifld  te  sdld:  iinfi 

those  named  m  *  ^  ' 

the  will.  By  a  that  the  money  obtained  for  it  should  be  equally  divided 
aiM  attested  by    attiong^t  uH  hh  chHdreti,  «ha)re  tttid  share  liffite,  as  ihe 

two  witnesses 
only,  he,  after 

stating  that  one  (a)  See  10  B.  Meore,  9S3. 

half  of  Uie  es- 
tate O.  had 
been  sold,  and 

giving  directions  as  to  the  sale  of  the  other  *half,  appointed  new  executors  In  lieu  of  those  named 
in  the  will;  subsequently,  be  made  a  third  codicil,  duly  attested  to  pass  lands,  by  which  he  merely 
appointed  another  executor  in  the  room  of  one  of  those  in  the  second  codicil  named;  all  the  codicils 
were  written  on  the  back  sheet  of  the  will: — Held,  that  the  third  codicil  operated  as  a  republica- 
tion of  the  first  codicil. 


mentioned;  and  he  appointed  thjem  executors  of  his  will. 
Some  time  after  making  this  will,  the  testator  sold  Clif- 
ton Hall;  and,  in  1818,  purchased  a  freehold  estate, 
called  Allerton  HalL 

On  the  18th  of  November ^  1819,  by  a  codicil  to  his 
will,  signed  by  the  testator,  and  attested  by  two  witnesses 
only,  he  stated,  that,  as  Clifton  Hall  was  sold,  it  was  his 
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will  directed.  And  he  gave  to  his  wife  Marjf,  in  addUtion  1M6. 
to  what  the  will  mentionedy  800/.  per  annum  for  life;  and  G„i,x 
also  appointed  her  an  executrix  jointly  with  the  others 
named  in  his  wilL 

On  the  SOth  Sepiemier^  1893,  by  a  aecond  codicil, 
signed  by  the  testatw^  and  also  attested  by  iwo  witnesses 
omfy,  the  testator^  after  revoking  a  legacy  given  by  Ate 
wiH,  and  stating  that  one-half  of  the  estate  in  Jmmaica 
was  sold,  and  giving  directions  as  to  the  sale  of  the  other 
half,  appointed  Edward  Lister  and  the  Rev.  James  Fur* 
nhal^  his  executors,  in  die  place  of  NieholoM  Salisbury 
and  Abraham  Gameitf  with  full  power  for  the  fomner  to  act 

On  the  13th  February,  ]824,  by  a  third  codicil,  duly 
executed  and  attested  for  passing  real  estates,  the  testa* 
tor  appraiited  the  Rev.  Benjamin  Guest  to  be  his  execu-^ 
tor,  in  the  room  of  Edward  Lister.  All  the  three  codicils 
were  written  <m  the  back  sheet  of  the  will. 

The  testator  died  on  the  17th  February,  1824. 

One  of  the  questions  for  the  opinbn  of  the  Court  was, 
whether  the  third  codicil  operated  ae  a  republication  ^ 
the  wtU  and  first  and  second  codicils,  or  any  and  which  of 
them? 

The  Court  certified,  that  the  third  codicil  operated  as 
a  republication  of  the  will  and  of  the  second  codicil;  but 
as  to  whether  it  operated  as  a  republication  of  die  first, 
they  said  ih&te  might  be  soase  doubt;  but,  as  the  repuUi- 
cation  of  the  will  passed  the  AUertan  estate  on  the  saiaS 
trusts  as  the  first  codicil,  if  properly  executed,  would 
have  done,  it  was,  perhaps,  of  little  or  no  importance  to 
consider  that  question  further. 

The  case  was  remitted  by  tiie  Master  of  die  Rolls 
for  the  opinion  of  the  Courti  whether  the  tfaisd  codicil 
operated  as  a  republication  of  the  first? 

Mr.  Serjeant  Crass,  for  the  plaintiffs,  contended,  that 
there  could  be  no  doubt  as  to  the  intention  of  the  testa- 

b2 


CASES  IN  MICHAELMAS  TERM, 


1886.  tor;  and  that,  as  all  the  three  codicils  were  written  upon 
the  same  sheet  of  paper,  at  the  back  of  the  will,  the  last 
was  a  republication  of  the  whole.  The  first  codicil  ap- 
pointed the  wife  executrix,  in  addition  to  the  executors 
named  in  the  will;  and  therefore,  as  far  as  regards  the 
subject  matter,  this  was  an  express  devise  as  to  the 
AUerton  estate;  but,  being  attested  by  only  two  witness? 
es,  it  was  not  per  se  valid  as  to  the  devise  of  that  es- 
tate, although,  as  to  the  appointment  of  the  executrix, 
it  was  so.  The  second  codicil,  made  four  years  aflterwards, 
was  also  attested  by  only  two  witnesses,  yet,  nevertheless, 
it  would  operate  as  far  as  regarded  the  change  of  execu- 
tors. In  the  next  year,  the  third  or  last  codicil  was  made, 
and  which  was  duly  executed  and  attested  by  three  wit- 
nesses. The  plaintiffs,  Benjamin  Guest,  appointed  by 
this  last  codicil,  and  James  Furnival,  appointed  by  the 
second,  are  now  the  executors,  together  with  the  testa- 
tor's wife,  appointed  executrix  by  the  first.  The  three  co- 
dicils were  all  upon  the  same  sheet  of  paper,  and  written 
on  the  back  of  the  will,  and  they  must,  therefore,  be 
taken  as  forming  one  entire  instrument;  and,  as  the  third 
codicil  has  been  held  to  be  a  republication  of  the  will  and 
of  the  second  codicil,  it  must  also  be  considered  to  be  a 
fepublication  of  the  first,  as  they  are  incapable  of  being 
divided ;  although  the  first  was  not  attested  by  three  wit- 
nesses, yet  as  the  third  was  duly  executed  and  attested,  it 
had  reference  to,  and  incorporated  the  whole  of  the  will, 
and  the  two  preceding  codicils.  At  the  time  of  the  last 
attestation,  all  the  three  codicils,  together  with  the  will, 
were  before  the  parties;  and  when  the  testator  published 
the  last  codicil,  he,  uno  flatu,  republished  the  whole  will, 
and  the  codicils  subjoined  thereto. 

By  the  statute  32  Hen.  8,  c.  1,  persons  were  first  em- 
powered to  devise  their  lands  by  will,  but  the  act  pre- 
scribes no  particular  form  of  attestation ;  therefore,  by 
that  statute,  two  witnesses  would  have  been  sufiicient  for 
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sacb  a  parpoacf.  But,  the  statute  of  firauds  (a)  enacts,  18K. 
that  devises  of  lands  mast  be  in  writing,  and  attested 
by  three  or  four  credible  witnesses;  and  it  has  been  held, 
that  a  republication  of  a  will,  devising  lands,  must  be  at-» 
tended  with  the  same  solemnities  as  those  required  by  the 
last-mentioned  statute  for  the  execution  of  the  original 
will  (6).  It  has  been  also  decided,  that  any  thing  which 
shews  an  intent  that  the  wiU  should  be  of  a  subsequent 
date,  amounts  to  a  republication  (c).  Here,  the  intent  of  the 
testator  is  evident,  that  the  AUerion  estate  should  pass4n 
the  same  manner  as  the  other  estates  menti(Mied  in  the 
will;  but  it  is  said,  that  this  intent  cannot  be  carried  inte 
eflfect,  owing  to  a  defect  in  form  in  the  first  and  second 
codicils;  but  this  objection  is  not  tenable,  since  the  publi- 
cation and  attestation  of  the  last  codicil,  as  required  by 
law,  would  operate  as  a  republication  and  attestation  of  the 
whole  will,  and  of  the  two  previous  codicils*  The  only 
question  is,  whether  the  after*purchased  lands  devised  by 
the  first  codicil,  can  pass.  There  is  a  wide  distinction 
between  this  case,- and  where  a  codicil  is  detached  from 
the  will;  as  then  there  can  be  no  republication  unless  the 
codicil  is  expressly  recognized  by  the  testator  as  forming 
part  of  his  will ;  here,  the  only  difficulty  is,  whether  the  will 
and  the  two  previous  codicils  were  sufficiently  recognized 
by  the  last;  and  there  can  be  no  ground  for  saying  they 
were  not.  In  Pigoii  v.  Watter,  Sir  William  Grant  ob« 
served  {d)i  "  Each  case  must  depend  upon  its  own  pecu- 
liarities. I  much  question,  whether,  by  substituting  un< 
certainty  for  certainty,  the  intention  would  be  accomplish- 
ed. It  can  hardly  be  stated  as  a  general  rule,  that,  by  a 
codicil  relating  only  to  a  trifling  legacy,  the  devisor  should 
be  supposed  to  give  his  will  any  farther  effect  as  to  his  real 

(fl)  29  Car.  2,  c.  3,  s.  6.  Rep.  30  b. 

(6)  44Edw.  3,  33;  Dyer,  143b;  (c)  1  Roll.  Abr.  617  (Z),  pi.  1; 

Arthur   v.   Bokenham,    11    Mod.  618,  pi.  7- 

168;  Butler  and  Baker's  caw,  3  {d)7  Ves.  118. 
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1826.        estate.  If  we  aare  to  hare  a  nde,  the  old  rule  appears  to  be 
tke  better,  for  that  is  consistent  with  the  statute;**  and  his 
HoMur  concluded  by  stating,  that  Barnes  v.  Crowe  (a)  af* 
ibfded  a  certain  rule,  whieh  if  he  departed  firoi»»  it  would 
only  be  to  set  eyery  thing  loose  again,  not  to  get  back  to 
what  he  thought  better,  the  old  rttle;  for  that,  in  that  case, 
Acherly  y.  Vernon  (fi)  would  be  in  the  way ;  and  there'' 
fore,  he  held  the  codicil  to  be  a  republication  of  the  wilL 
In  the  case  of  the  Attorney-General  ▼.  Lady  Downing  (e). 
Lord  Camden^  on  the  foarth  question  submitted  to  him,  vin. 
(whether  the  codicil  was  a  republication  of  the  will,  and 
operated  so  as  to  pass  afier-purchased  lands,  which,  his 
Lordship  obsenred,  was  the  onfy  question  that  had  given 
him  any  trouMe)  said:  ''  I  am  of  opinion  the  will  was  not 
republished  by  the  codicil;  because  there  is  nothing  in 
the  codidl  which  shews  any  intent  in  the  testator  to  re- 
publish the  wilL    It  depends  on  the  penning  and  wording, 
not  on  the  mode  of  executing  the  codicil.      In  Rollers 
Abridgment  («(),  it  is   said — '  There  are  two  ways  by 
which  a  codicil  operates  as  a  republication  of  a  will: 
firstt  by  being  annexed  ta  it;  secondly ^  by  the  contents, 
shewing   the  intention.*     Wentworth's  Office  of  Execu- 
tors (tf),  mentions  several  ways:  m  first,  by  codicil  aor 
nexed;  secondly,   by  adding  any  thing  to  the  will,  or 
making  a  new  executor;  thirdly,  by  express  speech  cm: 
word,  that  it  shaD  stand  or  be  his  wilL    Acherly  v.  Ver^ 
non,  in  the  House  of  Lords,  to  the  same  effect.    There 
are  two  questions  in  this  case: — First,  whether  a  mere  co- 
dicil, not  annexed,  is  sufficient,  from  ti>e  nature  of  the 
instrument  itself,  to  operate  as  a  republication?  Secondly, 
whether  the  intention  is  sufficiently  expressed?  As  to  the 
first,  I  am  of  opinion  it  is  not.     The  annexing  a  codicil 
unites  both  the  instruments,  and  is  sufficient.    Beckford  v. 

(a)  1  Ves.  466;  5.  C.  4  Brown's         (c)  Ambler,  671. 
Chan.  Cas.  2.  (rf)  Vol.  I,  618  b,  pi.  8. 

{b)  Com.  Rep.  381 .  (e)  Page  24. 
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Parmaeoi(aU  Ayierd^.  Al/ord(Jb%  Lyttonx.  Lady  ^Pott-         1926. 
Imady  apd  Loid  Lmsdawns  case,  as  cited  in  the  caae  of 
4fik9rhf  y.  Vermm,    la  t^fitan  y.  Lady  Falkland.  Mr. 
Jyalice  Vrmey^  Lord  Chi^  Justice   Trevor^  and  Lord 
CbiMEM^dlor  Samers,  were  of  opmoBt  th4t  the  codicil  was 
OQt  a  r^pidriflCaitioQ  of  the  wUl»  becw^e  it  was  not  cmaexedt 
and  was  not  made  for  that  purpose*    Lord  Lansdeum's 
case  is  fopoited  od^  ia  a  Ini4  bppk,  called  Lucoji's  Re* 
ports;  but  th«^  reason  9I  the  determiiMtion  may  he  col- 
kk^ted  £rom  that  rep<Mrt  of  th?  case.    The  words  spoken 
seeoed  sufficient  t9  republic  the  wiUt  but^  being  only 
fiarol  deda^tionS)  were  inadpisaible ;  it  then  rested  on 
the  codicil^  which  nol  keiug  annexed,  was  held  not  sujffi- 
cieut  to  republish  the  wUl,  as  in  LyUo9  v*  Lady  Falkland. 
In  Huitim  Y.  Simptan  (c)«  it  is  aai^i  thatj  aumexing  a  codi- 
cil to  a  wm»  if  it  relates  only  to  personal  estate,  will  not 
operate  aa  a  republicationi  but  I  am  of  opinion,  that 
eithec  the  report  is  mistaken^  or  that  it  is  not  law.    The 
principal  question  was  not*  whether  the  codicil  was  a  re- 
publication of  the  will?  buta  whether  the  sense  of  the 
words, ''  h^irs  of  the  body»"  cquld  be  altered  by  the  death 
Qf  lliadavght^r  in  his  life-time,  and  the  testator  afterwards 
making  a  codicil;  it  was  held>  they  could  not,  as  in  Siead 
T.  Berrier  (d).  In  Lyiiom  v.  Lady  Falkland,  ike  codicil  was 
not  annexed,  and  the  words  were  not  suflScient.  In  Acker- 
Ijf  T.  Vernon  the  codicil  was  not  annexed,  but  the  words 
of  the  codicil  were  so  blended  with,  and  incorporated  into 
the  willj(  that  the  one  could  not  stand  without  the  other. 
£very  case  on  this  head,  where  the  codicil  is  not  annexed, 
depends  on  the  mode  of  expression.     Lord  Nortkington 
followed  the  same  idea,  in  Jackson  v.  Hurlock.    There 
are  no  such  expressions  in  this  codicil,  nor  does  it  incor- 
porate itself  into  the  wil]." 
In  thb  case,  the  will,  and  the  three  codicib,  were  in  fact 

(a)  1  Roll.  Abr.  618.    Margi-     dPeereWms.  168. 
aal  Mte  in  I>yer,  143.  (c)  2  Vera.  722. 

(6)  Cited  in  Marwoody.  Turner ,         (d)  Sir  T.  Jones,  135. 
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1826.  one  aud  the  same  instrument;  and,  although  they  were 
attested  at  four  separate  times,  the  final  attestation  was 
sufiicient  to  give  validity  to  the  whole.  In  Barties  v.  Crowe, 
Lord  Commissioner  Eyre  said  (a),  *^  The  testator  has  inse- 
parably annexed  the  codicil  to  the  will,  not  by  a  wafer  or 
wrapper,  or  any  thing  dehors  the  instrument,  but  by  what  I 
called  internal  annexation^  and  that  of  such  a  kind,  that  aH 
the  papers  taken  together  may  be  considered  as  published, 
when  the  codicil  was  executed  ;*'  and  his  Lordship  had  pre- 
viously observed  (6):  '^  Here  is  internal  annexation,  the 
most  powerful  of  all;  the  first  codicil  being  written  upon 
the  last  sheet  of  the  will,  and  the  second  upon  the  last 
sheet  of  the  first.  If  it  stood  independent  of  all  author-^ 
ity,  a  man,  who,  in  a  subsequent  codicil  refers  to  his  will, 
and  executes  the  codicil  in  the  presence  of  three  witnesses^ 
seems,  by  that  last  dated  instrument,  to  acknowledge,  in 
the  presence  of  three  witnesses,  that  the  former  instru- 
ment is  his  will.  What  more  is  necessary  to  constitute  a 
republication  of  a  will?  If,  without  having  it  in  his  con- 
templation to  give  it  any  new  effect,  will  not  that  acknow- 
ledgment, that  the  former  instrument  is  his  will,  operate 
as  a  republication?"  And  Lord  Commissioner  Wilson 
said  (c) :  "  In  Doe  v.  Davy  (e/),  there  was  nothing  but  the 
words  ratify  and  confirm  the  will,  and  the  instruments 
were  joined  by  a  wafer,  and  it  was  held  to  be  a  republica- 
tion." But  here,  the  case  is  far  stronger,  for  all  the  codicils 
were,  in  fact,  embodied  with  the  will,  by  internal  annexa- 
ion.  Therefore,  the  due  attestation  of  the  last  codicil  in 
this  case  must  be  considered  as  a  republication  of  the  first 
codicil,  as  well  as  of  the  second,  and  of  the  will. 

Mr.  Serjeant  Spankie,  contra. — The  third  codicil  was 
no  republication  of  the  first ;  for,  although  all  the  three 
codicils  were  written  on  the  same  sheet  of  paper,  there  was 

(n)  1  Ves.  498.       (/O  Ibid.  490.         (r]  Ibid.  499.         {d)  Cowp.  168^ 
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no  attestation  of  the  whole>  and  as  the  6r8t  and  second  were 

attested  by  two  witnesses  only,  the  third  must  be  taken  to  act 

per  se,  and  without  any  reference  to  the  contents  of  the  will 

or  the  first  codicil.  Although  it  has  been  said,  that  the  last 

codicil  was  annexed  to  the  will  and  the  two  previous  codi* 

cik,  yet,  it  must  be  considered,  that  the  will  and  each  of 

the  codicils  had  a  different  operation.     The  will  was  duly 

attested,  but  it  could  operate  only  as  to  the  estates  of 

which  the  testator  was  at  that  time  possessed.    Neither 

the  first  nor  second  codicils  could  have  any  operation  or 

effisct  as  to  the  estate  purchased  after  the  execution  of  the 

will;  for  the  first  was  not  duly  attested,  and  the  second 

makes  no  reference  to  it;  the  third,  being  duly  attested^ 

might  have  operated  as  to  that  estate,  but  no  mention  is 

made  thereof.    The  third  codicil  merely  refers  to  the  se* 

oond,  concerning  a  change  of  executors.    It  is  impossible 

tiiat  the  first  codicil,  being  originaUy  ineffective  as  to  the 

after-purchased  estate,  should  derive  effect  from  a  poste* 

rior  codicil,  unless  there  was  something  in  the  latter  which 

distinctly  applied  to  the  former :  the  annexation  of  a  co£cil» 

in  order  to  render  it  valid,  must  draw  down  the  will  to  the 

time  of  the  making  of  such  codicil.   In  the  case  of  Barnes 

V.  CrawCf  Lord  Commissioner  Eyre  said  (a),  ''  the  princi* 

pie,  that  a  codicil>  attested  by  three  witnesses,  shall  be  a 

republication,  seems  intelligible  and  clear.    The  testator^s 

acknowledgment  of  his  former  will,  considered  as  his  wiH 

at  the  execution  of  the  codicil,  if  not  directly  expressed  in 

that  instrument,  must  be  implied  from  the  nature  of  the 

instrttment  itself;  because,  by  the  nature  of  it,  it  supposes 

a  former  will,  refers  to  it,  and  becomes  part  of  it ;  and, 

being  attested  by  three  witnesses,  his  implied  declaration 

and  acknowledgment  seem  also  to  be  attested  by  three.*' 

The  principle  therefore  is,  that  the  codicil  must,  by  its 

own  context,  refer  to  what  preceded  it,  and  the  want  of  such 

(a)  1  VC8.497. 
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1896.  teSeteoce  eaataoi  he  supplied  by  parol;  h^ie,  the  last  codi- 
cil refers  merely  to  its  immediate  antecedent,  viz.  the  se- 
cond, and.  doea  not  notice  the  first.  The  fijrst  codicil  is 
clearly  void,  by  the  statute  of  frauds;  and,  as  m>  reference 
is  made  to  it  in  the  diird,  it  will  be  going  too  far,  to  say, 
Ihat  the  third  is  to  be  considered  as  annexed  to  the  two 
fiDormer,  for  the  purpose  of  rendering  the  first  operative. 
The  term,  annexation,  can  only  be  applied  when  a  codicil 
gives  an  explanation  of,  or  contains  a  distinct  reference  to 
the  wiU,  or  some  preceding  codicil;  and,  whether  it  doea 
so  or  AOt,  is  a  pure  matter  of  fact..  There  is  nothing  con«> 
tained  in  the  first  codicU,  i^  to  the  manner  in  which  the 
trustees  w^e  to  act;  aii  the  instructions  to  that  9&ct  are 
contained  in  the  will  itself  ;^  and  the  only  question  then  is, 
whether,  by  any  thing  contained  in  the  third  codicil, 
wbieh  is  duly  attested  for  the  purpo^  of  pa4aii«  lands, 
the  first  is  rwdered  optative.  AU  the  cases  that  bear 
upon  the  sulyect,  are  collected  by  Mr..  Serjeant  WiUwmSj 
in  a  note  to  JOuppa  v«  MayoCa)-^  If  the  Court  decide^  that 
the  bat  codicil  refers  to  the  firsts  and  brings  down  the  will 
to  the  time  when  the  last  codicil  was  executed,  a  question 
will  tbcQ  arise  as  to  whq  is  empowered  tq  sell  the  AUeti^n 
edtate* 

Mr.  Serjeant  Crossp  in  reply. — ^The  only  question  is, 
If  betber  the  first  codicil  was  republished  and  rendered  va* 
lid  by  the  final  attestation  of  the  last.  The  first  codicil 
was  clearly  within  the  intent  of  the  statute  of  frauds,  as  it 
was  not  attested  by  the  requisite  number  of  witnesses ;  and 
it  is  altogether  a  question  of  law,  whether  or  not  the  will, 
with  the  three  codicils,  being  all  written  on  the  same  sheet 
of  paper,  constitute  one  entire  document.  It  has  been  said, 
that  there  is  no  evidence  as  to  the  intent  of  the  testator, 
but  there  can  be  no  doubt  that  he  meant  the  first  codicil 
to  operate  as  a  supplement  to  his  will;  and  though  it  was 

(a)  I  Wms.  Saund.  277  d.  j 
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defectke  ia  fomn  the  defeei  is  remedied  by  tke  aubae- 
qaem  attesUtion;  and,  tkerefore,  tbe  first  mnsl  be  aUow- 
ed  to  stand  in  fiiU  farce  and  effect. 

The  following  certificate  was  alterwards  sent  by  the 
Court  to  his  Honoiv  the  Master  of  the  Rolk;^ — 

*^  We  have  heard  this  case  argued  by  counsel^  and  are 
of  opinion  that  the  third  codicil  operated  as  a  republica- 
tion of  the  first  codicil. 

W.  D.  Bbst, 

J.  A.  Park, 

J.  BURROUOH, 

S.  Gaselee.^ 


1926. 


Masok  r.  RoBrNsoM,  Clarkson,  and  Others. 


Chancellor,  for  the  opinion  of  the  Judges  of  this  Court; 

"  John  Dixon,.  late  of  Richmond,  in  the  county  of  York, 
gentleman,  being  seised  in  fee  simple  of  certain  lands  si- 
tuate at  Loumwithf  in  the  parish  of  Richmond,  in  the  said 


The  following  case  was  sent,  by  his  Honour  the  Vice  ^^^^^^^ 

rents  of  lus  free- 
hold property 
At  L,  ftbould  be 
applied,  first,  in 
payment  of  two 
sums  charged 

county  of  Yori,  did,  in  such  manner  as  the  law  requires  (subjectthereto) 
for  devising  real  estates,  duly  make  and  publish  his  last  '^/^"^i^vr 
will  and  testament  in  writing,  dated  the  10th  March,  1779,  of  hbsou  jlz)., 

an  annuity  of 

and  which,  so  far  as  related  to  the  lands  at  Lownwith,  was  102.,  uu  her 

f  «  deaUi  or  second 

as  loUoWS: —  marriage;  and, 

(subject  as 
afofcsaid),  that  the  remainder  of  such  rents  should  be  applied  to  the  maintenanot  and  education  of 
his  grandson  /.  D,,  (son  of  the  said  R.  D.y,  till  he  attained  the  age  of  twenty-one;  that,  if  he 
should  die  before  that  time,  the  rents  should  be  applied  to  the  education  of  testator's  grand-daugh- 
ter, if.  F.  D,,  (daughter  of  the  said  IL  D.),  till  she  attained  the  age  of  twenty-one ;  and  after  /.  D, 
(the  grandson)  should  have  attained  his  age  of  twenty-one,  or  if.  F.  D.  (the  grand-daughter),  him 
sunriviug^  should  haTe  attained  that  age,  he  gave  to  his  son  W,  Z>.,  out  of  the  said  rents,  an  annuity 
of  KML  for  fau  life;  and,  subject  thereto,  he  gave  the  remainder  of  the  said  rents  to  A.  D,,  (the  wi- 
dow), during  the  life  of  IF.  D.,  (the  son),  or  till  her  second  marriage ;  and  after  the  death  of  JV,  D.,  (the 
son),  he  gave  the  said  lands,  (subject  as  aforesaid),  to  the  use  of/.  D.,  (the  grandson),  and  his  heirs ; 
but  if  /.  Z).  (the  grandson)  should  die  btfon  the  period  ofvretM,  without  lawfiil  issue  living  at  the 
time  of  his  death,  then  he  gave  the  said  rents  to  W.  D.  (the  son)  for  life,  (deducting  thereout  the 
annuity  of  lOiL  for  A.D,,  as  long  as  she  should  remain  the  widow  olR,  D.);  and,  i3ter  the  death 
of  W,  D.,  (the  son),  he  gave  the  said  premises,  (subject  as  aforesaid),  to  the  children  of  the  said  W, 
D,  as  tenants  in  common ;  and,  in  default  of  such  issue,  to  A.  D,  (the  widow),  her  heirs  and  as- 
ogns  for  ever.  The  testator  died,  leaving  all  the  above  named  parties  sur^ving,  W.  D,  (the  son) 
being  his  heir-at-law.  A,  D.  (the  widow)  died  intestate,  and  unmarried ;  /.  D.  (the  grandson) 
being  than  eighteen.  He  attained  the  age  of  twenty-one,  and  died  unananried,  leaving  IT.  Z>. 
(the  son)  surviving: — Held,  that  W.  D,  (the  son)  took  an  estate  for  life  in  possession  in  the  lauds 
ati^. 
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1826.  '*  I  charge  all  my  freehold  messuages,  lands,   and 

hereditaments,  situate  at  Lotmwith,  in  the  parish  of 
Richmond  aforesaid,  with  the  payment  of  my  just  debts 
and  funeral  expenses;  and,  subject  thereto,  I  direct  that 
the  rents  and  profits  thereof  may  be  applied  in  paying  to 
Margariie  Dixon  and  Faith  Dixon,  their  respective  exe- 
cutors, administrators,  and  assigns,  the  interest  of  the  prin- 
cipal sums  of  1002*,  and  150/.,  which  are  charged  upon  the 
said  premises;  and,  subject  thereto,  in  pajing  unto  Ann, 
the  widow  of  my  son  Ralph  Dixon,  late  of  London^  mer- 
chant, deceased,  one  annuity,  or  clear  yearly  sum  of  10/., 
till  her  death  or  second  marriage,  which  shall  first  happen: 
the  said  annuity  tq  be  payable  half-yearly,  at  Michaelmas 
and  Lady-day;  the  first  payment  thereof  to  begin  and  be 
made  at  such  one  of  those  days  as  shall  happen  next  after 
my  decease,  clear  of  all  land  tax  and  other  outgoings :  and, 
subject  as  aforesaid,  I  desire  that  the  remainder  of  such 
rents  and  profits,  from  time  to  time,  as  they  shall  yearly 
accrue  and  be  received;  and  all  such  rents  and  profits, 
from  the  death  or  second  marriage  of  the  said  Ann  Dixon^ 
which  shall  first  happen,  may  be  applied  for  and  towards 
the  maintenance  and  education  of  my  grandson  John 
Dixon,  son  of  the  said  Ralph  Dixon,  until  he  shall  attain  the 
age  of  twenty-one  years;  but  in  case  he  shall  die  before  he 
attains  that  age,  then,  from  and  after  his  death,  I  direct, 
that  such  remaining  rents  and  profits,  or  the  whole  thereof, 
from  and  after  the  death  or  second  marriage  of  the  said  Ann 
Dixon  as  aforesaid,  may  be  applied  for  and  towards  the 
maintenance  and  education  of  my  grand-daughter  Marga- 
riie Faith  Dixon,  the  daughter  of  the  said  Ralph  Dixon , 
deceased,  until  she  shall  attain  her  age  of  twenty-one  years ; 
and  my  will  is,  that  the  receipt  of  the  person  or  persons 
who  for  the  time  being  shall  have  the  care  of  the  persons 
of  my  said  grandchildren  respectively,  shall  be  a  sufficient 
discharge  for  the  money  so  to  be  paid :  and,  from  and  af- 
ter my  said  grandchild  John  Dixon  shall  have  attained 
his  age  of  twenty-one  years,  or  my  said  grand-daughter 
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Magariie  Faith  Dixon,  surviving  him  as  aforesaid,  shall         1826. 
have  attained  her  said  age  of  twenty-one  years,  I  give  un- 
to my  son  fFilliam  Dixon,  out  of  the  rents  and  profits  of 
the  said  estate,  one  annuity  or  clear  yearly  sum  of  20/., 
during  the  term  of  his  natural  life,  payable  half  yearly,  and 
tax-free,  at  Michaelmas  and  Lady-day;  the  first  payment 
thereof  to  begin  and  be  made  at  such  one  of  those  days  as 
shall  happen  next  aflter  my  said  grandson,  John  Dixon,  shall 
have  attained  the  age  of  twenty-one  years,  or  next  afler 
my  said  grand-daughter,  Margarite  Faith  Dixon,  (sur- 
viving her  said  brother  as  aforesaid),  shall  have  attained 
her  said  age  of  twenty-one  years:  and,  subject  thereto,  I 
give  and  devise  the  remainder  of  the  rents  and  profits  of  the 
said  messuages,  lands,  hereditaments,  and  premises,  unto 
the  said  Ann  Dixon,  yearly,  during  the  natural  life  of  the 
said  WilUam  Dixon,  or  until  her  second  marriage,  which 
ever  shall  first  happen:  and  from  and  after  the  death  of 
my  said  son  WilUam,  I  give  all  and  every  the  said  messu- 
ages, lands,  hereditaments,  and   premises,   (subject  and 
cliarged  as  aforesaid),  unto  and  to  the  use  of  my  said  grand- 
son, John  Dixon,  and  the  heirs  of  his  body  lawfully  to  be 
begotten:  but  if  my  said  grandson,  John  Dixon,  shall  hap- 
pen to  die  b^ore  the  period  aforesaid,  without  leaving 
lawful  issue  living  at  his  death,  then  I  give  the  rents  and 
profits  of  the  said  premises  unto  my  said  son  William  Dix^ 
on,  for  and  during  the  term  of  his  natural  life,  (first  de- 
ducting thereout  the  said  annuity  of  10/.  for  the  said  Ann 
Dixon,  in  case  she  shall  then  remain  the  widow  of  the  said 
Ralph  Dixon);  and  from  and  afler  the  death  of  the  said 
William,  then  I  give  the  said  premises  (subject  and  charg- 
ed as  aforesaid)  unto  and  amongst  all  and  every  child  and 
children  of  the  said  William  Dixon,  lawfully. to  be  hegoi^ 
ten,  share  and  share  alike,  to  take  as  tenants  in  common, 
and  not  as  joint-tenants ;    and  in  default  of  such  issue,  I 
give  the  same  and  every  part  thereof,  (subject  as  aforesaid). 
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1826.  unto  and  (to  the  use  of  Ae  said  Ann  Dixtm,  her  hein  ami 
asfiigns^  for  ever* 

"  Tbe  testator,  John  Dixon,  died  on  the  ^th  March^ 
1785,  without  having  rercdced  or  altered  his  will;  leaving 
Ann  Dixon,  (die  widow  of  liai^i) ;  John  Dixon,  (the  grand- 
son); Mcargariie  Faith  Dixon,  (the  grand-daughtor,  now 
the  wife  of  Christopher  Clarkson) ;  and  William  Dixon, 
(Hhe  son)^  him  surviving;  die  said  WiUiam  Dixon  being 
the  eldest  son  and  faeir-iat-law  of  the  testatcnr. 

"  Ann  Dixon,  (the  widow),  died  in  July,  1792,  intestate, 
and  wilhont  liaving  married  a  second  time;  and  letters  •£ 
administration  of  her  goods  and  efiects  were  granted  to 
Margarite  Faith  Clarkson,  (one  of  theidefendants),  by  the 
proper  Ecclesiastical  Court. 

^  John  Dixon,  (the  grandson),  who  was  eighteen  years  of 
age  at  the  time  of  the  death  of  his  mother,  {Amn  Dixon), 
attained  the  age  of  twenty-one  years,  and  afterwards  died, 
in  1808,  in  the  life-time  of  WilUam  Dixon,  (the  testator's 
son),  and  vithont  having  been  married*** 

The  question  for  the  opinion  of  the  Court  was — ^Whe<» 
ther,  on  the  decease  of  the  last-mentioned  John  Dixon,  (the 
grandson),  eidier  Ann  Dixon,  (the  widow  of  Ralph),  or 
WiUiam  Dixon,  (the  testotor's  son),  became  entitled  to  any, 
and  (if  any)  to  what  estate  in  possession  in  the  lands  at 
Lownuithf  The  case  was  argued  in  the  last  Term. 

Mr.  Serjeant  Bosanquet,  fer  the  plaintiff,  who  claimed 
under  William  Dixon,  (the  son),  submitted,  that,  on  the 
death  of  Joifi  Dixon,  (the  grandson),  without  issue,  WU- 
liam  Dixon,  (the  son),  took  an  estate  for  life  in  possession, 
in  the  lands  at  LownwHh*  The  only  difficulty  in  the  con*- 
struction  of  the  will  is  created  by  two  apparently  incoiif- 
distent  devises;  there  being  one  devise  to  Ann  Dixon,  (the 
widow  of  the  testetor's  son,  Balph),  during  the  life  of 
WiUiam  Dixon,  {the  testator*s  eldest  son);  and  another 
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devise  to  WUSifm,  daring  hh  Mfe,  ^k^octhig  liie  afmoitj  fSM, 
for  Ann.  The  question  ikten  ia — Aether  these  two  de- 
vises raise  snch  an  inconsistency ^  thait  no  reasonable  inters 
preteition  can  be  put  upon  the  wiH;  and  that  the  efltate 
mnst  pass  to  William^  as  heir-at-law ;  or  whether  the  wiH 
shall  be  so  construed,  as  to  entitle  him  or  Jhmeto  take  as 
devisee? 

The  rational,  if  nc^  the  ^nly  interpretation,  to  put  upon 
the  will,  to  effectuate  the  intention  of  the  testator,  is,  that 
if  John,  (the  grandson),  survived  WilUam,  (the  son),  then, 
at  the  death  of  John,  Ann,  (the  widow,  his  mother),  should 
have  an  estate  for  life;  but,  if  John  died  first,  then,  that 
the  estate  for  life  should  go  over  to  WilUmm.  The  state 
of  the  testator^s  family  must  he  looked  at:  he  had  two  reb* 
tives,  Margarke  and  Firiih,  who  were  respectively  entitled 
to  interest  upon  the  principal  s»ms  of  10O<.  and  156/., 
which  were  charged  upon  the  estate ;  be  iiad  also  two 
sons,  WiBiam,  his  eldest  and  heir-at-kw;  and  Ralpk, 
who  had  been  marmd  to  Ann,  by  whom  he  had  two  chil- 
dren, ^««  John  and  Margmte  Faiih  ;  Ralph  died,  lowing 
Ann,  (hb  widow),  who  survived  the  testator;  and,  at  her 
death,  Margarite  Faiih,  (her  daughter),  became  her  ad* 
minbtratrrx.  At  the  time,  therefore,  of  the  testator^s 
death,  fP'UKam  (the  son)  was  hb  heir-at-bw;  if  he  had 
not  survived,  the  eldest  nude  Mpresentative  would  hwie 
been  John,  (the  grandson). 

The  effect  of  the  will,  then,  is,  in  the^«^  place,  to  pro- 
vide for  the  maintenance  and  education  of  John  and  Mar* 
garite  Faiih,  (the  grand-children  of  the  testator),  ttU  they 
should  respectivdy  attain  the  age  of  twenty-one  years. 
Secondly,  to  give  the  rents  and  profits  to  Ann,  (their  bm»* 
thei),  ^hiring  the  joint  lives  of  William  and  Jobn^  subject 
to  an  annuity  of  HOL  to  William.  But,  if  John  survived 
WilRam,  John  was  to  take  an  estate  tail,  subject  to  an  an- 
nuity of  \^L  to  his  mother  Ann.  If  WilUam  survived 
John,  (the  bttenlying  without  issue),  then  WiUiamwuB  to 
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take  the  estate,  subject  to  the  same  annuity  of  10/.  to 
Ann.  If  this  effect  be  given  to  the  will,  it  is  not  neces- 
sary to  inquire  into  the  motives  of  the  testator,  which,  at 
best,  can  be  but  matter  of  conjecture;  if  c7o/<nhad  surviv- 
ed William f  his  mother  {Ann)  was  to  have  an  estate  pur 
autre  vie;  but,  as  he  died  before  William,  and  without 
issue,  he  took  an  estate  for  life,  free  from  incumbrance, 
the  annuity  to  his  mother  Ann  having  ceased  at  her 
death. 

Mr.  Serjeant  Wilde,  for  the  defendants. — The  re* 
presentatives  of  Ann  are  entitled  to  take.  On  the  death 
of  her  son  John,  she  took  an  estate  pur  autre  vie,  and 
her  representatives  take  as  special  occupants.  Ann  was 
to  take  an  estate  during  the  life  of  WilUam,  and  be- 
fore the  death  of  John.  It  is  difficult  to  arrive  at  the 
probable  motives  of  the  testator;  it  has  been  said,  how- 
ever, that  he  looked  to  John,  (his  grandson),  as  his 
probable  representative;  but,  William,  (his  son),  was 
not  only  living  at  the  time  he  made  his  will,  but  survived 
him,  and  might  have  married  and  had  children;  and  there 
is  a  provision  made  for  such  children.  No  difficulty  arises 
as  to  the  previous  devise  to  Ann;  the  only  obscurity  is 
in  the  subsequent  devise  to  William,  and  as  to  the  quan^ 
turn  of  estate  given  to  him.  It  was  only  intended  that  Wil- 
Ham  should  take  an  estate  subject  to  the  charge  of  10/.  to 
his  mother;  there  is  no  subsequent  provision  for  him,  but 
the  rents  are  to  go  to  Ann  during  the  life  of  William,  or  till 
her  second  marriage.  The  devise  to  her  is  clear,  and  there 
is  no  subsequent  provision  for  her.  After  the  death  of  Wil^ 
Uam,  the  estate  was  to  go  to  the  use  of  John  the  son  of 
^nn,  and  his  heirs;  but  the  will  continues,  ''but  if  my 
said  grandson,  John  Dixon,  shall  happen  to  die  before 
the  period  aforesaid  (which  may  refer  to  his  mother's  mar- 
rying again)  without  leaving  lawful  issue  living  at  his  death, 
then  I  give  the  rents  and  profits  of  the  said  premises  uq- 
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to  my  said  son  William  Dixon,  for  and  during  the  term  1826. 
of  bis  natural  life^  (first  deducting  thereout  the  said  an- 
nuity of  10/.  for  the  said  Ann  Dixon,  in  case  she  shall 
then  remain  the  widow  of  the  said  Ralph  Dixon).^  No  rea« 
son  can  be  assigned  for  the  introduction  of  the  latter  devise* 
Although  in  Coke  Littleton  it  is  said  (a),  "  that,  in  one 
win,  where  there  be  divers  devises  of  one  thing,  the  last 
devise  taketh  place ;"  and  Mr.  Hargrate,  in  bis  note  up- 
on this  passage  (&),  observes — ''  there  is  a  great  contrariety 
in  the  books  on  the  effect  of  two  inconsistent  devises  in 
the  same  will:  some  hold  with  Lord  Coke,  that  the  second 
devise  revokes  the  first ;  others  think  that  both  devises  are 
void  on  account  of  the  repugnancy;  but  the  opinion  sup- 
ported  by  the  greatest  number  of  authorities  is,  that  the 
two  devisees  shall  take  in  moieties;**  yet  here,  this  in- 
consistent devise  to  William  cannot  defeat  the  interest  of 
Ann,  for  the  previous  devise  to  her  was  perfect  and  com- 
plete; and,  if  any  ambiguity  has  arisen  by  the  subsequent 
devise*  it  cannot  so  operate  as  to  give  William  an  estate 
for  life,  or  to  destroy  the  former  devise ;  for,  it  is  an  es- 
tablished rule  of  law,  that  if  a  devise  be  once  good  in  terms, 
it  cannot  be  got  rid  of  by  implication  afterwards. 

Mr.  Serjeant  Bosanguet  in  reply. — There  is  no  doubt 
as  to  that  principle;  in  the  case  of  a  devise  by  implica- 
tion, it  must  be  made  to  appear  clearly  to  the  Court  what 
the  intention  of  the  devisor  was;  and  if  a  devise  can  be 
clearly  implied,  then,  it  gives  an  estate  as  effectually  as  if 
it  had  been  devised  in  terms.  Here,  the  devise  to  Wil^ 
Sam,  for  life,  is  not  an  ambiguous  one;  there  is  no  ne- 
cessity for  a  constructive  devise  to  give  effect  to  the  will,  or 
to  the  motives  of  the  testator;  for  the  estate  is,  in  distinct 
terms,  given  to  William,  for  his  life,  in  case  John,  (the 

(fl)  1 12  b.  (b)  Note  144. 
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1825.  grandson),  should  die  before  him ;  and,  as  soon  as  that  event 
took  place^  the  preceding  devise  to  Ann  ceased ;  and  one 
estate  was  substituted  for  the  other.  The  testator  contem- 
plated that  William  should  take  an  estate  for  his  own  life, 
after  John's  death ,  subject  to  the  annuity  of  10/.  to  Ann;  but 
it  has  been  said^  that  this  is  inconsistent  with  Ann's  estate 
pur  autre  vie;  but  both  devises  are  clear;  they  were  eoch 
to  tfike  effect  upon  a  given  event,  and  the  second  was 
meant  as  a  substitution  for  the  first.  After  the  education 
of  the  two  grandchildren,  there  was  an  annuity  of  20L  to 
be  paid  to  William  for  life,  and,  subject  thereto,  ''the 
testator  gave  and  devised  the  remainder  of  the  rents  and 
profits  of  the  said  messuages  and  lands  unto  the  said 
Ann  Dixon^  yearly^  during  the  natural  life  of  the  said 
William  Dixon,  or  until  her  second  marriage,  which 
•should  first  happen;  and,  from  and  after  the  death  of  his 
son,  William,  he  gave  all  and  every  the  said  messuages 
and  lands  (subject  and  charged  as  aforesaid)  unto  and  to 
the  use  of  his  grandson,  John  Dixon,  and  the  heirs  of  his 
body,  lawfully  to  be  begotten;  but,  if  his  said  grandson, 
John  Dixon,  should  happen  to  die  before  ifie  period  afore^ 
said,  (which  must  clearly  refer  to  the  event  last  mentioned, 
namely,  the  death  of  William,  or,  in  other  words,  if  John 
should  die  before  William),  without  leaving  lawful  issue 
living  at  the  time  of  his  (Johns J  death,  then  the  testator 
gave  the  rents  and  profits  of  the  said  premises  unto  his 
scm,  William  Dixon,  for  and  during  the  term  of  his  natu^* 
Tal  life,  first  deducting  thereout  the  said  annuity  of  10/.  fi»r 
the  said  Ann  Dixon,  in  case  she  should  then  remain  the 
widow  of  tlie  said  Ralph  Dixon.''  Therefore,  John  was  to 
take  an  estate  tail  after  the  death  of  William,  but,  having 
died  before  him,  William  took  an  estate  for  life  in  pos- 
session. It  is  by  no  means  unusual  to  substitute  one  es- 
tate for  another  upon  the  contingency  of  a  certain  event ; 
which  is  all  that  has  been  done  in  this  case.  Besides, 
John  w€is  but  eighteen  at  the  time  of  his  mother  s  decease. 
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and  he  lived  to  attain  twenty-one  years,  so  that  Ann*8  es- 
tate never  could  have  attached;  William^  therefore,  would 
have  taken  as  beir-at-ktw,  even  if  there  had  not  been  a 
dear  devise  to  him  of  the  estate  in  fee. 

The  following  certificate  was  afterwards  sent  to  his 
Honour  the  Vice-Cbancellor: — 

"  We  have  heard  this  case  argued  by  counsel;  and,  hav* 
ing  considered  the  same,  are  of  opinion,  that,  on  the  death 
of  the  last  named  John  Dixon,  the  said  WiUiam  Dixon 
became  entitled  to  an  estate  for  life  in  possession  in  the 
said  landa  at  LownwUh. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gasblbe.*' 


Haleioh  Trevelyan  v.  John  Trevelyan  and  Others. 

f  HE  following  case  was  sent  by  his  Honour,  the  Vice-  where  freehold 
Chancellor,  for  th^  opinion  of  the  Judges  of  this  Court:—  Sed^trfrusteM," 
Walter  Trevelyan,  being  seised  in  fee  of  the  lands,  their  heir,  and 
tenements,  and  hereditaments  hereinafter  mentioned,  by  marriage  settle- 
indentures  of  lease  and  release,  bearing  date  respectively  ^IhesetUora^nd 
the  let  and  Bnd  of  June,  1819,  the  release  being  made  ^esSrinlaa-' 
between  Walter  Trevelyan,  of  the  first  part;  the  plain-  ^^^^^^'f^i!" 
tiflT,   Raleigh    Trevelyan,    of  the  second   part;    Robert  thaterent^to 
Grey  J  of  the  third  part ;  Elizabeth  Grey,  of  the  fourth  gctUor  and  hi« 

asiigns,  for  the 
life  of  the  hus- 
bmd,  withonC  impeachment  of  waste ;  and,  after  the  settlor's  .decease,  to  the  trustees,  their  execu- 
tors, adoiinistrators*  and  assigns,  for  a  term  of  three  hundred  years,  to  secure  an  annuity  of  4 00/.  for 
the  wife,  in  case  she  survived  her  husband ;  and,  subject  thereto,  to  the  use  of  the  settlor,  his  heirs  and 
■■signs,  for  ever ;  and  th«  settlor  died  a(\er  the  execution  of  the  settlement,  but  before  the  mar- 
riage was  solemnized : — Held,  first,  that  the  executors  of  the  settlor  took  no  estate  in  the  settled 
property ;  and,  secondly,  that  the  husband  took  an  estate  in  fee  therein,  under  the  limitation  con- 
tained in  the  deed,  and  also  as  the  heir-at-law  of  the  settlor,  subject  only  to  the  three  hundred 
years'  lerm  for  raising  the  wife's  annuity  in  case  she  survived  her  husband. 

c2 


so 
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part;  and  the  Reverend  Thomas  Singleton . And  Henry 
George  Grey,  of  the  fifth  part;  after  reciting  that  a 
marriage  was  agreed  upon  and  was  intended  shortly  to 
be  solemnized  between  the  plaintifTi  Raleigh  Treve- 
It/an,  and  Elizabeth  Grey,  it  was  witnessed,  that|  in  con- 
sideratipn  of  the  said  marriagCi  and  for  other  consider^ 
ations  therein  mentioned,  Walter  Trevelyan  granted,  bar- 
gained, sold,  and  released,  unto  the  said  Reverend  Tho* 
mas  Singleton  and  Henry  George  Grey,  and  to  their 
heirs  and  assigns,  all  the  capital  messuages,  lands,  &c. 
&c.  (as  described  and  particularly  set  forth  in  the  deed), 
to  hold  the  same  capital  messuages,  &c.  &c.  unto  the  said 
Ihqmcts  Singleton  and  Henry  George  Grey,  their  heirs 
and  assigns,  to.  the  use  of  the  said  fFalter  Trevelyan,  and 
his  heirs,  until  the  said  marriage  between  the  plaintiff 
and  Elizabeth  Grey  should  be  had ;  and,  from  and  after  the 
•eolemniaation  thereof,  to  the  use  of  the  said  Walter  Tre- 
velyan,  and  his  assigns,  for  the  natural  life  of  the  said 
plaintiff,  Raleigh  Trevelyan,  without  impeachment  of 
waste;  and,  from  and  after  the  decease  of  the  plain- 
tiff, Raleigh  Trevelyan,  then  to  the  intent  that  the  said 
Elizabeth  Grey,  and  her  assigns,  in  case  she  should  sur- 
vive the  plaintiff,  might  have  and  enjoy,  for  her  natu- 
ral life,  and  in  lieu  of  dower  and  thirds,  an  annual  sum, 
or  yearly  rent-charge,  of  4<X)/,,  to  be  paid  and  payable  at 
the  time  and  in  manner  therein  mentioned,  with  power 
of  distress  and  entry;  and,  subject  thereto,  and  from  and 
immediately  after  the  decease  of  the  plaintiff,  Raleigh 
Trevelyan,  and  in  case  the  said  Elizabeth  Grey  should 
survive  him, — then  to  the  use  of  the  said  Thomas  Single- 
ton and  Henry  George  Grey,  their  executors,  administra- 
tors, and  assigns,  for  the  term  of  three  hundred  years  from 
the  death  of  the  plaintiff,  Raleigh  Trevelyan,  without 
impeachment  of  waste,  upon  trust,  for  securing  to  the 
said  Elisabeth  Grey  the  payment  of  the  said  annuity,  or 
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yearly  rent-chjsirge,  as  therein  mentioned;  and,  yrow  and  1905. 
after  the  expiration  or  other  sooner  determination  of  the 
term  of  three  hundred  years,  and  subject  thereto  in  the 
mean  time,  to  the  only  proper  use  and  behoof  of  the  said 
Walter  TVevelt/an,  his  heirs  and  assigns,  for  ever: — and  it 
was  thereby  provided,  that,  when  the  trust  thereby  de- 
clared of  the  said  term  of  three  hundred  years  should 
have  been  performed,  the  term  should  cease. 

The  marriage  was  solemnized;  previously  to  which,  but 
subsequently  to  the  day  of  the  date  of  the  indenture  of 
settlement,  Walter  Trevelyan  died,  leaving  the  plaintifiP, 
Raleigh  Trevelyan,  his  eldest  son  and  heir-at-law,  him 
surviving.  Walter  Trevelyan  duly  made  and  published  his 
last  will  in  writing,  dated  the  13th  oi  May,  1818,  and  ap- 
pointed John  Trevelyan,  Thomas  Singleton,  and  William 
Orde,  executors  thereof,  who  duly  proved  the  same  in  the 
proper  Ecclesiastical  Court. 

The  questions  for  the  opinion  of  the  Court  were — First, 
whether  the  executors  of  Walter  Trevelyan,  under  or  by 
virtue  of  the  limitations  created  by  the  said  settlement^ 
took  any,  and  what  estate  or  interest  in  the  lands  and  here- 
ditaments therein  comprised?  Secondly,  what  estate  and 
interest  the  plaintiff,  Raleigh  Trevelyan,  took  in  the  same 
lands  and  hereditaments,  under  or  by  virtue  of  the  limita- 
tions created  by  the  said  settlement,  and  also  as  the  heir- 
at-law  of  Walter  Trevelyan? 

This  case  was  twice  argued.  First,  in  the  last  Term 
by  Mr.  Serjeant  Lawes  for  the  plaintiff,  and  Mr.  Serjeant 
Bosanquet  for  the  defendants;  and  again,  in  this  Term; 
by  Mr.  Serjeant  Vaughan  for  the  plaintiff,  and  Mr.  Ser- 
jeant Onslow  for  the  defendants. 

For  the  plaintiff  two  points  were  raised — First,  that  the 
executors  of  Walter  Trevelyan,  the  testator,  took  no  es- 
tate or  interest  in  the  lands  comprised  in  the  settlement. 
And,  secondly,  that,  in  the  events  which  had  happened, 
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1825.  the  plaintiff,  Raleigh  Trevelyan,  took  an  estate  in  fee  as 
heir-at-law  of  the  testator,  subject  to  the  tenn  of  three 
hundred  years,  and  to  the  power  of  raising  the  annuity  of 
400/.  for  the  provision  for  his  wife,  as  mentioned  in  the  set- 
tlement. 

It  is  necessary  to  look  at  the  state  of  the  parties  at  the 
time  the  settlement  was  made,  and  to  the  intent  of  the 
settlor  with  regard  to  the  limitations  thereby  created* 
This  intent  is  apparent  upon  the  face  of  the  deed.  The 
sole  object  of  the  settlor.  Waller^  was  to  create  a  pro- 
vision, by  way  of  jointure,  for  the  wife  of  his  son,  Raleigh, 
in  case  she  should  survive  her  husband ;  there  was  no  pro- 
vision whatever  either  for  the  husband  or  the  children,  aa» 
immediately  after  the  marriage,  the  trustees  were  to  hold 
the  lands  for  the  use  of  the  settlor  and  his  assigns,  for  the 
natural  life  of  his  son,  Raleigh*  The  creation  of  this  pro- 
vision for  the  wife  was  to  depend  upon  a  contingency, 
namely,  her  surviving  her  husband.  The  settlor  had  an 
estate  in  fee,  and  he  only  parted  with  a  certain  interest^ 
therein,  of  which  he  was  to  be  divested  in  the  event  of 
the  marriage  of  his  son,  Raleigh,  and  the  survivorship  of 
his  wife;  and  in  case  she  should  not  survive  her  hus- 
band, the  settlement  was  in  fact  waste  paper.  In  the 
first  instance,  the  lands  were  to  be  held  to  the  use  of 
the  settlor,  Walter,  and  his  heirs,  until  the  marriage  be- 
tween the  plaintiff,  Raleigh,  and  Elizabeth  Orey.  This 
gave  fPalter  an  estate  in  fee,  determinable  on  the  mar- 
riage; of  which  he  was  possessed  before  the  marriage,  by 
the  old  use ;  and  the  first  limitation  was,  in  fact,  mere  ma- 
chinery :  the  fee  remained  in  him  till  the  marriage  of  his  son, 
Raleigh;  and,  after  that  event,  the  estate  was  to  be  held 
to  the  use  of  himself  and  his  assigns,  for  the  life  of  his 
son,  Raleigh:  the  legal  estate,  therefore,  was  never  out 
of  the  settlor.  After  the  decease  of  Raleigfi,  in  case  bia 
wife  should  survive  him,  the  estate  remained  to  the  trus- 
tees for  the  term  of  three  hundred  years,  to  raise  a  joint- 
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ure  for  the  widow  during  her  life;  and,  at  the  expiration         1826. 
or  sooner  determination  of  that  term,  the  estate  was  to 
revert  to  the  settlor,  his  heirs  and  assigns,  for  ever. 

As,  however,  the  settlor,  Walter,  died  before  the  mar- 
riage, it  may  be  contended,  on  the  part  of  his  executors, 
that  they  took  an  estate  pur  autre  vie,  in  the  lands  men* 
tioned  in  the  settlement.  But  they  cannot  take  as  special 
occupants,  unless  they  were  expressly  designed  by  the 
particular  words  of  the  deed  to  take  as  such,  or  unless 
the  estate  vested  in  them  by  operation  of  law,  under  the 
statates  29  Car.  2,  c.  3,  s.  12,  and  14  Geo.  2,  c.  20,  s.  9. 

The  executors  cannot  take  as  the  assigns  of  the  settlor 
under  the  deed,  as  he  expressed  no  intent  that  they  should 
take  as  special  occupants.  The  estate,  before  the  mar- 
riage, was  in  the  settlor  and  his  heirs;  and  as  he  died  be- 
fore its  solemnization,  the  plaintiff  is  entitled  as  heir-at- 
law;  and  even  if  the  settlor  had  lived  till  after  the  so- 
lemnization of  the  marriage,  and  the  estate  had  thereby 
vested  in  him  and  his  assigns,  yet  the  executors  would 
not  have  been  entitled  thereto,  as  the  word  assigns  does 
not,  of  itself,  import  "  executors  and  administrators;*^  and 
the  property  in  question  being  freehold,  the  executors  can- 
not take  it  under  the  description  of  assigns.  It  is  laid  down 
in  Comynss  Digest  {a),  that,  "  Though  the  lessee  did  not 
covenant  with  the  lessor  and  his  heirs  and  assigns,  but 
only  with  the  lessor,  his  executors  and  assigns,  yet  the  as- 
signee of  the  reversion,  being  entitled  to  the  rent,  shatt 
have  covenant  for  it  as  incident." 

The  case  of  Atkinson  v.  Baker  {b)  is  decisive  as  to  the 
doctrine  arising  on  the  statutes  29  Car.  2,  and  14  Geo.  2, 
and  is  conclusive  against  the  cluim  of  the  executors.  That 
was  an  action  of  detinue  to  recover  certain  title-deeds, 
and  was  brought  by  an  administratrix  against  the  heir-at- 
law  of  the  intestate;  an  estate,  pur  autre  vie,  had  been' 

(tf )  Tit.  "  Covenant,'*  (B  3),  p.  262.        (b)  4  Term  Rep.  229. 
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1826«r        limited  to  the  intestate,  his  heirs,  executors,  administra- 
'HiEVFXYAR     ^^^^'  ^"^  assigns;  and  as  he  had  made  no  devise  of  the 
«*•  estate,  it  was  held  to  descend  to  the  heir  as  special  oc- 

cupant. And  Lord  Kenyan  said  (a) — ''  If  an  estate  pur 
autre  vie  be  limited  to  a  man,  his  heirs  and  assigns,  and 
if  it  be  not  devised,  it  goes  to  the  heir  under  the  statute  of 
frauds,  and  is  liable  to  the  same  debts  as  a  fee-aimple  is* 
Where  it  is  granted  to  a  person,  his  executors,  adminb* 
trators,  and  assigns,  the  executors  take  it,  subject  to  the 
same  debts  as  personalty  of  any  other  description;  and 
by  the  I4th  Geo.2,  it  is  distributable.— The  first  limiU*, 
tion  is  to  the  heirs,  and,  in  the  ordinary  course  of  this  spe- 
cies of  property,  it  goes  to  the  heir-at-law,  bec€Uise  it  is 
a  real  estate.''  Here  the  quality  of  the  estate  was  never 
altered,  as  the  fee  continued  vested  in  the  settlor.  As  to 
the  question  of  occupancy,  it  is  laid  down  in  Holden  v. 
SmaUbrooke  jj>\  that,  '^  to  every  occupant  of  land,  or  other 
thing  capable  of  occupancy ^  two  things  are  requisite  :-r- 
Firsts  possession  of  the  land,  which  was  void  and  vrithout 
owner;  and  secondly ^  the  having  of  the  freehold  to  avoid 
au  abeyance,  which  is  had  as  well  where  the  possession  is 
not  void,  as  where  it  is.  The  first,  that  is,  the  possession, 
is  acquired  by  the  party  and  his  act,  but  the  freehold  is 
acquired  by  the  act  of  law,  which  casts  it  upon  the  po8« 
session  as  soon  as  there  is  a  possessor,  or,  where  it  finds 
a  possessor,  when  the  freehold  is  in  none."  Here  Walter's 
estate  pur  autre  vie  never  took  effect,  inasmuch  as  he 
died  before  the  marriage;  until  the  solemnization  of 
which  the  fee  remained  in  him,  defeasible  only  upon  that 
event;  at  the  marriage  a  springing  or  shifting  use  would 
have  been  created,  with  an  ultimate  reversion  to  the  settlor 
and  his  heirs,  after  such  use  had  been  satisfied.  The  statute 
S9  Car.Z,  c.  3,  only  gives  the  executors  a  certain  estate; 
it  makes  freehold  property  so  £ar  convertible  into  chattel, 

(ii)  4  Term  Rep.  230-1.  (6)  Vaugbaa,  191.  . 
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as  to  pass  it  to  the  executors  as  assets^  in  case  tbere  is  no  J896. 
qpecial  occnpant^  or  the  testator  has  left  no  will  to  devise 
it;  and  the  statute  14  Geo.  2,  c.  SO,  s.  9,  only  appoints  how 
the  surplus  of  such  assets,  if  any,  shall  be  applied.  In  this 
case,  the  executors  never  could  have  had  any  estate,  as 
the  settlor  was  never  seised  pur  autre  vie,  as  he  died  be*- 
fore  the  springing  use,  which  would  arise  on  the  marriage, 
took  effect,  tf  the  construction  of  a  will  or  a  deed  be 
doubtful,  the  leaning  of  the  Courts  has  always  been  in  fa- 
vour of  the  heir;  but  here  there  can  be  no  doubt,  as  spe* 
cial  occupancy  can  only  arise  where  a  party  takes  a  naked 
estate  for  his  own  life;  and  the  settlor,  at  the  time  of  his 
death,  was  seised  in  fee;  and,  therefore,  the  executors 
can  have  no  legal  claim,  but  the  heir-at-law  is  entitled  to 
take. 

The  next  point  to  be  considered  is  the  legal  efiect  and 
operation  of  the  limitations  contained  in  the  deed  of  settle- 
ment. The  first  limitation  is  to  the  use  of  the  settlor  and 
bis  heirs,  until  marriage.  The  seccMid  limitation,  from  and 
after  the  solemnization  of  the  marriage,  to  the  use  of  the 
settlor  and  his  assigns.  This  is  a  shifting  or  springing  use, 
which  could  only  arise  on  the  determination  of  the  settlor's 
former  estate  by  the  contingency  of  the  marriage,  which, 
might  never  have  taken  place;  but  as  he  died  after  the 
execution  of  the  deed,  and  previously  to  the  marriage, 
the  springing  use  to  him  and  his  assigns  did  not  arise,  as  it 
depended  on  the  event  of  the  solemnization  of  the  mar*, 
riage  before  his  death*  At  the  time  of  his  death  he  was . 
seised  in  fee;  and,  therefore,  the  plaintiff  was  entitled 
to  take  as  his  heir,  as  the  estate  pur  autre  pie  had  not 
taken  effect  The  third  limitation  is  subject  to  the  term 
ef  three  hundred  years,  to  raise  an  annuity  for  the  wife, 
in  case  she  survived  her  husband.  Although,  therefore, 
die  settlor  made  the  fee  subject  to  a  contingency,  which . 
did  not  happen  in  his  life-time,  yet  the  legal  estate  was 
vested  in  the  trustees  for  him  and  his  heirs.    The  rule 
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IfflS.  m  MeUe^s  cMe  («)  is,  '*  that  w&feti  the  ancestor,  by  any 
gift  or  conreyance^  takes  an  estate  of  freehold,  and  m  the 
same  gift  or  eoRveyance  an  estate  i»  limited,  either  me£- 
alely  or  immediately,  to  his  heirs  in  fee  or  in  taO;  that  al' 
ways,  m  such  cases,  the  heirs  are  words  of  limitation  of  the 
estiate,  and  not  words  of  purchase.**  Here,  the  settlor  had 
an  estate  to  him  and  his  heirs;  and,  therefore,  Raleigh,  the 
jdaintiiF,  was  entitled  to  take  the  estate  as  his  heir,  subject  to 
the  springing  use,  and  die  intervening  estate  for  his  own  life, 
to  arise  upon  the  solemniaation  of  the  marriage.  But  as  the 
settlor  died  before  that  event  took  place,  and,  when  it  did, 
the  estate  pur  cnrtre  vie  arose;  yet  it  would  not  prevent 
the  union  of  the  previous  estate  in  fee  with  the  ultimate 
reverrion:  for  it  is  quite  clear,  that  there  may  be  an 
union  of  estates  without  merger.  In  Fearne,  on  Con- 
iingenl  Remainders  (6),  it  is  laid  down,  that ''  the  gene« 
ral  rule  of  law,  respecting  the  subsequent  limitation  to 
the  heirs  of  the  body,  &c.  vesting  in  the  ancestor,  where 
he  taices  a  preceding  freehold  by  the  same  conveyance, 
does  not  operate  so  absolutely  to  merge  the  particular 
estate  of  freehold,  where  the  limitations  intervening  be- 
tween the  preceding  freehold  and  such  subsequent 
limjtatiott  to  the  heirs,  &c.  are  contingent;  because  that 
would  destroy  such  intervening  limitations;  but  the  two 
limitations  are  imited  and  executed  in  the  ancestor,  only 
ittitit  such  time  as  the  intervening  limitations  become  vest- 
ed,  and  then  open  and  become  separated,  in  order  to 
admit  such  intervening  limitations  as  they  arise.  Thus, 
where  there  was  a  limitation  to  baron  and  feme  for  their 
lives,  remainder  to  the  first  and  other  sons  of  the  mar- 
riage successively  in  tai),  remainder  to  the  heirs  male  of 
the  bodies  of  the  baron  and  feme ;  the  Court  resolved  (c), 
that  it  was  an  estate  tail  executed  in  the  baron  and  feme, 
sub  m^do,  that  is,  so  as  not  to  merge  the  estates  for  life 

(fl)  1  Rep,  104 .        (t)  p.  36-7.        (c)  Lewis  Bowlei's  case,  - 1 1  Rep.  80. 
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absolutely,  but  executed  only  till  the  birth  of  the  firdt        I8Bfii 
soil;  and  that  then  the  estates  should  become  divided  by 
operation  of  law,  and  the  baron  and  feme  become  teitantflr 
fi>r  their  lives,  with  remainder  to  the  first  and  other  sonsy 
remainder  to  baron  and  feme  in  tail/' 

In  Boies  v.  JBa/er(a),  on  a  writ  of  dower,  it  appeared, 
that  the  husband  of  the  demandant  was  seised  of  the* 
lands  demanded  for  life,  remainder  to  trusteeB  for  nindty- 
nine  years,  remainder  to  the  heirs  of  the  body  of  the  hus- 
band : — ^it  was  argised  for  the  defiendant,  that  the  husband 
died  seised  of  an  estate-tail  executed,  for  the  interven- 
ing estate,  being  for  years,  ought  not  to  be  regarded ;  that 
the  feoffinent  of  the  husband  would  have  discontinued  the- 
entail,  which  proved  that  he  was  seised  of  it;  and  that  his 
warranty  would  have  been  lineal  to  a  son,  which  pnyved 
that  the  son  was  in  by  descent;  but  it  was  insisted  for  the 
tenant,  that  dower  was  allowed  by  the  law  for  the,  support 
of  the  wife  and  her  children ;  and,  therefore,  where,  by  such 
allowance,  the  wife  and  her  children  could  not  be  support- 
ed, no  dower  could  be  allowed,  for  lea:  nonfacit  inuiUia^ 
Then  dower,  in  these  cases,  where  the  mesne  term  might 
be  for  8  thousand  years,  would  be  so  remote,  that  it  would 
be  of  no  avul  to  the  wife.  And  aa  to  the  objection  that 
the  heir  was  in  by  descent;  it  was  answered,  that  that  sig« 
nified  nothing,  because,  if  the  intervening  estate  had  been 
fjr  ttfe,  the  heir  had  been  in  by  descent;  amd  yet,  in  sodi 
case,  without  doubt,  the  wife  is  not  dowable.  But  after 
the  case  had  been  thrice  argued  at  the  bar,  judgment  was 
given  for  the  demandant,  because  the  husband  had  a  free*' 
hold  and  inheritance  in  him,  and  the  intervening  estate^ 
being  only  for  years,  ought  not  be  regarded.  For,  at  com- 
mon lawt  such  a  term  was  a  precarious  thmj^;  the  free- 
holder m%ht  have  destroyed  it  at  his  pleasure  by  a  feign- 
ed recovery.  So,  here,  the  settlor,  fFalter,  before  the  mar-^ 
riage,  had  the  freehold  in  him,  with  an  ultimate  reversion 

(fl)  1  Ld.  Rayin,  326;  S.  C,  Salk.  264.;  Lutw.  729. 
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1826.  in  fee,  and,  therefore,  the  intervening  estate  for  three  hun^* 
dred  years  ought  not  to  be  regarded :  as  in  Bates  ▼•  Bcsiss  the 
Court  were  of  opinion,  that  such  intervening  estate  mtouM 
not  hinder  dower,  which  it  would  have  done  if  it  had  been 
an  estate  for  life,  according  to  the  opinion  of  Perkins  (a)y 
where  it  is  laid  down,  that,  if  a  man  seised,  of  one  acre^of 
land  unto  the  husband  far  life^  the  remainder  unto  tiie 
husband  in  fee,  and  the  husband  die  during  the  y^tfs,- 
the  wife  may  recover  dower:  but  execution  shall  stay  un^ 
til  the  term  be  determined,  for  this  measure  remainder  - 
for  years  shall  be  no  impediment;  but  that  the  freehold* 
was  sufficiently  joined  in  the  husband  simul  ei  semeli  for. 
the  wife  to  have  dower. 

For  the  defendants  it  was  contended,  that  the  executors* 
of  WiUteTf  the  settlor^  took  as  special  occupants  under  the 
events  which  had  happened,  for  that  it  was  evidently  his  in- 
tention that  his  son,  Raleigh,  (the  plaintiff),  should  take  as 
deyisee,  and  not  as  heir-at*law.  The  question  of  merger  does 
not  arise,  for  the  only  point  to  be  considered  is,  whether,  un-> 
der  the  deed  of  settlement,  upon  the  sdiemnization  of  the 
marriage  of  Raleigh,  the  interest,  which  was  before  in  the 
settlor,  WaUer,  did  not  vest  in  his  executors  as  special  occu* 
pants.  Although  a  person  may  die  before  a  particular  con- 
templated evcuat happens,  upon  which  a  springing useisio 
be  created,  yet,  when  that  event  does  happen,  the  use  arises 
as  if  the  party  had  been  alive.  The  estate  par  autre  vie  was 
not  .to  take  effect  till  the  marriage.  From  the  time  of  iike 
settlor's  death  up  to  the  period  of  the  marriage,  the  occu** 
pation  was  vacant;  and  when  the  marriage  was  solemnized, 
the  estate  pur  autre  »ie  was  created.  Although  the  set- 
tlor died  before  the  marriage,  yet,  as  the  limitation  to  him 
for  the  life  o{  Raleigh,  after  the  marriage,  was  a  springing 
use,  it  passed  to  the  executors  as  special  occupants  wfaen^. 
the  marriage  took  place.     No  notice  is  taken  of  the  plain-. 

(a)Tit.  "I>0M;er/'8.336. 
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tiff's  interest^  and  it  was  evidently  the  8ettIor*s  intention  to  1826. 
exclude  bini  from  any  interest  in  the  estate  during  his^  the 
settlor's,  life.  As  doon  as  the  marriage  was  solemuizedi 
although  not  in  the  t%-time  of  the  settlor,  the  estate  pur 
autre  vie  commeneed,  and  his  interest  in  the  premises  pass- 
ed to  his  executors. 

As  to  the  imton  of  estates,  the  case  of  Baies  v.  Bates 
and  ihe  doctrine  in  Shettey's  case  do  not  apply ;  as  there 
the  first  estate  for  life  was  already  vested  in  the  person 
who  had  the  ultimate  remainder  in  fee;  hut  here,  although 
the  remiunder  in  fee  was  in  the  settlor,  yet  the  estate  for  life 
had'  not  taken  effect,  as  the  marriage  had  not  been  solem- 
nized at  the  time  of  his  death — he  was  not  at  that  time  a 
tenant  ptir.ati/re  vie;  and,  on  the  celebration  of  the  mar- 
riage, the  intervening  estate  arose.  It  has  been  said,  how- 
ever, that  there  must  be  a  vacant  possession,  or  something 
in  the  nature  of  a  vacant  possession,  to  enable  the  execu- 
tors to  take  as  special  occupants;  and  here,  in  the  events 
wUch  have  happened,  there  was  such  a  vacant  possession 
as  would  enable  the  executors  to  take  as  such.  The  set- 
tlor's estate  in  fee  ceased  on  the  marriage,  the  shifting  or 
springing  use  then  arose,  and  the  tenancy  ptnr  autre 
vie  conmienoed*  The  first  limitation  was  to  the  settlor 
and  his  heirs;  in  the  second,  the  word  heire  was  drop- 
ped, and  the  word  assigns  only  introduced.  The  es- 
tate created  by  the  deed  depends  entirely  on  the  limita- 
tions therein,  contained,  and,  if  they  are  looked  at,  there 
can  be  no.  doubt  but  that,  from  the  period  of  the  solemni- 
zation of  the  marriage,'  the  estate  pur  autre  vie  arose.  The 
case  ot.Bromfield  v.  Crowder  (a)  established  the  prindple 
that  the  contingency,  upon  which  an  estate  is  limited,  may 
be  cansidered  za  a  condition  subsequent,  so  that  the  es- 
tate becomes  vested  immediately,-  subject  to  be  defeated 
by  the  condition  when  it  happens.    There,  a  testator 

(0)  I  New  Rep.  313. 
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1836.  devised  all  his  real  estate  to  A.  and  B.  for  their  lives  suc- 
cessively^ and  after  the  deoease  of  the  longest  liver  of  them, 
to  C«>  if  he  lived  to  attain  the  age  of  twenty«one  years; 
but,  in  case  he  died  before  that  age,  and  his  brother  D. 
should  survive  hin^  in  that  case  he  gave  his  real  estate  to 
D.,  if  he  lived  to  attain  twenty-one  years,  but  not  othear- 
wise;  but  if  both  C.  and  X).  died  before  either  of  them 
had  attained  twenty-one,  then  to  E.  in  fee.  A,  and  B. 
died  while  C.  was  under  the  age  of  twenty-one,  and  it 
was  held  that  C.  took  a  vested  remainder.  Here,  the  ul- 
timate remainder  in  fee  to  WaUery  the  settlor,  subject  to 
the  term  for  securing  the  annuity  to  the  wife  of  Raleigh^ 
eould  not  unito  with  the  estate  limited  to  Walier  for  the 
life  of  Raleighy  as  WMer  never  had  that  estate;  so  that 
there  eould  be  so  merger,  and  the  use  to  Walter,  from 
and  after  the  solemnisation  of  the  marriage,  passed  to  his 
esecutors  when  that  event  took  place. 

In  reply,  it  was  submitted,  that  the  only  foundation  for 
the  elaim,  by  the  executors  of  Walter,  depended  on  the 
question,  whether  or  not  they  could  be  confidered  as 
special  occupants  under  the  events  which  had  taken 
place.  It  is  necessary  to  look  at  the  state  of  things  at 
the  time  of  the  settlor's  death,  when  the  plaintiff's  title 
arose.  If  the  executors  claim  as  special  occupants,  they 
should  have  shewn  that  their  testator  was  seised  pur  au- 
tre vie  at  the  time  of  his  death,  but  he  was  then  seised  in 
fee,  and  the  plaintiff  was  therefore  entitied  to  take  as  his 
h^r;  the  springing  use  was  only  to  arise  on  the  contin- 
gency of  the  marriage,  and  till  that  event  took  place,  the 
setdor  was  seised  in  fee ;  and  he  having  died  previously  to 
its  solemnization,  the  plaintiff  took  as  heir,  and  the  es- 
tate pur  autre  vie  never  arose.  The  trustees  of  the  set- 
dement  took  only  in  case  of  the  wife  surviving  the  plain- 
tiff. This  case  is  altogether  distinguishable  from  that  of 
Bates  V.  Bates,  as,  there,  the  estate  was  for  a  term,  whilst 
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here,  it  was  a  mere  itUeresse  ternuni,  as  the  settlor  was  to 
have  the  legal  estate  in  him  during  his  hfe;  and  on  his 
death  it  passed  to  ihe  plaintiff  as  his  hair. 

The  following  certificate  was  afterwards  sent  to  his 
Honour  the  Vice-Chancellor:;^ 

*'  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it;  and  we  are  of  opinion,  that  tlie  executors  of 
WaUer  Tretelyan  did  not,  under  or  by  virtue  of  the  ttmi- 
tatioDs  created  by  the  settlement  therein  mentioned,  take 
any  estate  or  interest  in  the  lands  and  hereditaments  there- 
in comprised. 

^*  And  we  are  of  opinion,  that  the  plaintiff,  Raleigh 
Tretodyan^  took  an  estate  in  fee-simple  in  the  same  lands 
and  hereditaments,  under  and  by  virtue  of  the  limitations 
created  by  tbe  «aid  settlement,  and  as  the  h0ir-at*law  of 
the  said  Walter  Trevelyan^  subject  to  the  term  of  \hxet 
hundred  years,  in  the  event  of  his  dying  in  the  life-tim<s  of 
bb  wife,  and  to  the  other  powecs  for  raising  her  annuity 
ofiOQA 

W.  D.  Best, 
J.  A.  Park. 

J.  BURROUaH. 

S«  Gaseleb.'* 
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HiNTON,  Gent.,  One,  &c.  ».  Warren.  N^tth. 

jP HIS  was  an  action  of  iusumpsiif  upon  an  attorney's  bill,  The  piainUfl; 

for  business  done  for  tbe  defendant  by  the  plaintiff,  to  the  r«ted7be  de^' 

amount  of  100/.,  for  which  sum  tbe  defendant  bad  been  ^^Sol^\^T 

arrested  and  held  to  bail.  «™o"nt  ?f  *  ^iii 

of  cosU  deliver* 
ed,  and  served 
him  with  a  copy  of  a  declaradoo.  The  defendant  pleaded  the  general  issue,  on  which  issue  was 
joined.  At  the  trial,  tbe  amount  of  the  bill  was,  by  consent  of  tbe  parties,  referred  to  the  Pro- 
thonotary  to  be  taxed,  and  he  found  that  60/.  only  was  due,  as  the  plaintiff  had  neglected  to 
take  out  his  certificate,  for  a  part  of  the  time  during  which  the  business  was  done: — Held,  that 
the  ie&DiUnt  >ras  not  entitled  to  bis  costs  under  the  atatute. . 
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1826.  The  cause  came  on  for  trial,  before  Lord  Chief  Jus- 

tice Bestf  at  Westminster,  at  the  Sittings  afler  the  last 
Term,  when  the  amount  of <the  plaintiff's  bill  was  referred 
to  the  Prothonotary  to  be  taxed,  on  condition  of  the  de- 
fendant's undertaking  to  pay  the  sum  which  should  appear 
to  be  due  upon  such  taxation.  The  parties  having  attended 
before  the  Prothonotary,  he  reduced  the  plaintiff's  demand 
to  60/.,  on  the  ground,  that  business  to  the  amount  of  the 
remaining  40/.  had  been  done  by  the  plaintiff  during  a 
period  when  he  had  neglected  to  take  out  his  certificate ; 
and  the  Prothonotary  therefore  thought  that  this  latter 
claim  ought  not  to  be  allowed. 

Mr.  Serjeant  Bosanquet  now  applied  for  a  rule  calling 
on  the  plaintiff  to  shew  cause,  why  the  defendant  should 
not  be  allowed  his  costs,  under  the  statute  4^  Geo.  3,  c. 
46,  s.  3,  on  the  ground  that  the  plaintiff  had  not  any  rea- 
sonable or  probable  cause  for  procuring  the  defendant  to 
be  arrested  and  held  to  bail  for  100/L|  inasmuch  as  he 
must  have  been  well  aware,  at  the  time  of  the  arrest,  that 
he  had  no  legal  claim  for  more  than  60/.  Although  the 
amount  due  to  the  plaintiff  was  not  ascertained  by  ver- 
dict, yet  it  was  not  necessary  $  for,  where  the  amount  of  a 
debt  was  ascertained  by  the  award  of  an  arbitrator,  it  was 
held  (a)  to  be  a  sum  recovered  within  the  meaning  of  the 
statute;  and,  in  this  case,  the  taxation  by  the  Prothonotary 
must  be  considered  as  in  the  nature  of  an  award;  as  the 
defendant  had  undertaken  to  pay  what  should  appear  to 
be  due  upon  his  taxation.  The  case  of  Robinson  v.  El- 
sam{h)  is  precisely  similar  to  the  present;  there,  an  at- 
torney brought  an  action  for  his  bill  of  costs,  and  held  the 
defendant  to  bail  for  a  larger  sum  than  was  afterwards 
found  to  be  due  upon  taxation,  without  having  any  reason- 
able or  probable  cause  for  so  doing:  and  it  was  held,  that 

(a)  Udd's  Prac.  983,  9th  Ed.  citing  Neak  v.  Forter,  K.  B.  44  Geo.  3. 
(6)  5  Bam.  &  Aid.  661. 


Rule  refused. 
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thai  was  a  case  within  the  statute  43  Geo.  3,  c.  46;  and,  if  it  1826. 
had  not  been^  still  that  the  Court,  in  the  exercise  of  its  ju- 
risdiction over  its  officers,  would  compel  an  attorney  to  pay 
costs  under  such  circumstances:  and  Lord  Chief  Justice 
Abbott  there  said  (a) — **  We  must  now  assume,  after  what 
the  Master  has  done,  that  the  plaintiff  had  not  any  reason- 
able or  probable  cause  for  holding  the  defendant  to  bail 
for  500/."  In  that  case,  the  Master  had  found  284/.  only 
to  be  due.  *'  And,"  continued  his  Lordship,  "  it  is  un- 
necessary to  decide  whether  this  case  be  within  the  sta- 
tute, because  the  plaintiff  here  is  an  attorney.  It  appears 
to  me  to  be  a  case  certainly  within  the  spirit  and  object 
of  the  statute ;  and  that  being  so,  I  think  we  shall  do  well, 
in  the  exercise  of  that  jurisdiction  which  we  have  over  the 
officers  of  the  Court,  to  compel  the  plaintiff  to  pay  the  costs 
of  the  action."  In  that  case,  also,  the  amount  of  the  bill 
was  referred  to  the  Master  for  taxation  on  the  same  terms 
as  in  the  present. 

Lord  Chief  Justice  Best. — ^There  does  not  appear  to 
be  any  pretence  for  this  motion.  As,  in  the  case  of  Robin" 
ton  y.  Eham^  the  Master  had  reduced  the  amount  of  the 
bill  nearly  one  half;  that  fact  would,  of  itself,  afford  primd 
facie  evidence,  if  not  repelled,  that  the  plaintiff  had  no 
ground  for  arresting  the  defendant  for  the  larger  sum: 
but,  in  this  case,  such  a  presumption  cannot  be  raised,  as, 
in  conscience,  the  sum  of  100/.  was  due  from  the  defend- 
ant to  the  plaintiff;  and  he  was  only  debarred  from  reco- 
vering the  full  amount  of  his  bill,  by  the  fact  of  his  not 
having  been  armed  with  his  certificate  at  the  time  a  part 
of  the  business  was  done;  and,  I  think,  that,  by  the  Pro- 
thonotary's  deducting  40/.  out  of  the  100/.,  he  has  receiv- 
ed sufficient  punishment. 

The  rest  of  the  Court  concurring — 


(a)  5  Bam.  &  Aid.  663. 
VOL.  xri.  u 
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'^^^j^  Dancer  r,  Hastings. 

In  replevin,  ihe  X  HIS  WRS  ail  action  of  replevin  for  taking  the  plaintiff's 
f^^t^l^""^^^  goods.  The  defendant  made  cognizance,  and  acknowledg- 
baiiiffof/?.  w.    ed  the  taking  as  the  bailiff  of  one  Richard  Walker,  be- 

forrentinarrear  i..«>ii,  i  .in«>> 

from  the  plain-  oausc  the  plaintiff  held  as  tenant  to  the  said  lUekard 
mUefrom  72?>F.  ^oi^er,  by  virtuc  of  a  demise  theretofore  made  to  the 
On  the  produc.   plaintiff  by  him  the  said  Richard  Walker,  at  the  yearly 

tion  of  the  lease,  ^  . 

Dnder  which  ihe  rent  of  170/./  and  that,  because  one  year's  rent  was  lu  ar- 

^.*was  describ-  '^^^9  the  defendant,  as  bailiff  of  the  said  Richard  Walker, 

a^^inteTb^*"''  took  the  said  goods,  &c,,  as  for  and  in  the  name  of  a  dis- 

the  Court  of  trcss,  for  the  arrears  of  such  rent,  &c.  The  plaintiff,  among 

the  rent  was  Other  plcas  in  bar,  pleaded  non  ienuit;  on  which  issue  was 

^"i"J«.  'eoeiver:      ^t  the  trial,  before  Mr.  Justice  Burroughs  at  the  last 

—Held,  that  JL  ^^    ' 

w,  was  entitled  Assises  for  Berkshire,  the  only  question  was,  whether  the 
rent  in  arrear.j  plaintiff  was  tenant  to  Walker :  and  in  order  to  shew  the 
"lalntiffwas  title  of  the  latter,  a. Icasc  was  given  in  evidence,  bearing 
estopped  by  his  date  the  1st  October,,  1814,  made  between  the  said  Rich- 
pleading  non  ^rd  Walker,  (therein  described  as  the  receiver  of  the 
tenutt.  rents  and  profits  of  the  estate  and  premises  thereby  de- 

mised, and  appointed  by  an  order  of  the  High  Court  of 
Chancery,  bearing  date  the  S8th  March,  1811,  in  a 
cause,  which  was  then  pending  in  the  said  Court,  and 
in  which  one  Flower  was  the  plaintiff,  and  one  Susan- 
nah Walker  was  the  defendant),  of  the  one  part;  and 
the  plaintiff  in  this  suit,  of  the  other;  and  it  was  express- 
ed in  the  lease,  that,  in  consideration  of  the  rents  and 
covenants  to  be  paid  and  performed  by  Dancer,  the  plain- 
tiff in  this  suit,  he,  Walker,  in  pursuance  of  the  said  or- 
der, demised  the  premises  in  question  to  the  plaixitiff  for 
the  term  of  fourteen  years;  the  plaintiff  yielding  and  pay- 
ing to  Walker,  or  any  future  receiver  or  receivers,  the 
yearly  rent  of  170/.  It  was  also  proved,  that  Walker  was 
still  receiver  of  the  estate. 
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The  Jury  found  a  verdict  for  the  defendant;  leave  being         1826. 
reserved  to  the  plaintiff  to  move  to  set  it  aside,  and  that 
a  verdict  might  be  entered  for  him  for  the  usual  dama- 
ges, in  case  the  Court  should  be  of  opinion  that  the  dis- 
tress could  not  be  supported. 

Mr.  Serjeant  Peaks  now  applied  for  a  rule  msi^  accord* 
ingly. — The  defendant  should  have  made  cognizance  un- 
der the  party  beneficially  entitled  to  the  estate,  and  not 
under  the  receiver  appointed  by  the  Court  of  Chancery. 
The  question  in  fact  is — whether  the  plaintiff  holds  as  te- 
nant to  Walker 9  or  to  the  party  beneficially  entitled  to 
the  premises?  In  law,  the  plaintiff  cannot  be  said  to  hold 
of  WaUcer,  who  is  merely  the  receiver  of  the  rents;  and 
he  is  so  described  in  the  lease;  and  although  he  might  de* 
mise  in  that  character,  yet  he  can  only  receive  the  irents 
for  the  benefit  of  those  who  are  beneficially  interested  in 
the  estate.  It  may  perhaps  be  said,  that  the  plaintiff  is  es- 
topped from  denying  his  tenancy  under  Walker ^  by  virtue 
of  the  lease  which  he  has  executed ;  and  if  Walker  had  de- 
mised in  his  own  name,  without  describing  himself  as  re- 
ceiver, it  might  have  been  sufficient,  as,  in  that  case,  the 
plaintiff  could  not  plead  non  ienuit;  but,  on  the  face  of  the 
lease,  Wcdker  appears  only  in  his  character  of  receiver, 
and  demises  eo  nomine^  under  an  order  of  the  Court  of 
Chancery.  Or,  if  the  plaintiff  had  covenanted  to  pay 
rent  to  Walker  personally,  and  not  as  receiver,  the  present 
question  would  not  have  arisen ;  and  although  he  might  have 
sued  on  the  covenant,  he  could  not  have  a  right  to  distrain ; 
for,  it  is  an  established  rule,  that  no  one  can  distrain  but  the 
party  who  is  entitled  to  the  reversion.  In  Cutting  v.  Der- 
by (a),  in  an  action  for  double  the  annual  value  of  a  farm,  for 
holding  over  under  the  statute  4  Geo.  S,  c.  S8,  it  was  held, 
that  a  notice  to  the  tenant  to  quit  under  the  statute  might  be 

(a)  2  Sir  W.  Bl.  1076. 
d2 
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1824  given  previously  to  the  expiration  of  the  lease;  but  there 
the  notice  was  given  by  the  person  entitled  to  the  rever- 
sion; and,  if  it  had  been  given  by  a  receiver,  as  such,  it  is 
doubtful  whether  it  would  have  been  sufficient  (a). 

Lord  Chief  Justice  Best. — It  is  too  much  to  contend, 
in  a  case  where  a  lease  is  granted  by  A.  B.  to  C  D., 
and  C  D.  takes  and  occupies  under  such  lease,  that  he 
can  afterwards  turn  round  and  say  that  A.  B.  is  not  en- 
titled to  receive  the  rent. 

Mr.  Justice  Burrough  {b).—l  thought  at  the  trial,  that 
tlie  plaintiff  was  estopped  by  his  own  deed  from  denying 
that  he  held  under  Walker.  He  was  a  party  to  the  lease, 
and  his  right  to  demise  was  admitted  by  the  plaintiff  in  the 
first  instance. 

Mr.  Justice  Gaselee. — As  it  was  proved,  at  the  trial, 
that  Walker  was  still  the  receiver,  and  the  right  of  the 
party  who  may  be  ultimately  entitled  to  the  property  is, 
perhaps,  not  yet  determined;  if  we  were  to  hold  that  the 
receiver  who  granted  the  lease  could  not  distrain,  the 
plaintiff  would  not  be  bound  to  pay  rent  to  any  one,  al- 
though he  expressly  covenanted  to  pay  the  rent  to  WcJ" 
kerf  when  he  executed  the  lease. 

Rule  refused. 

(a)  But,  it  seems,  tliat  a  re-  cr  of  determining  the  letting,  as 

ecSver,  appointed  by  tlie  Court  of  he  must  determine  for  how  long 

Chancery  f  with  a  power  to  let  the  he  will  let.   See  WtOdnmm  ▼.  CoU 

lands,  if  an  agent  sufficiently  an-  %,  6  Burr.  2694;  Doed.  Manaick 

thorized  to  give  a  notice  to  quit;  v.  Beady  12  East,  57, 61. 
for,  if  he  have  an  authority  to  let,         (6)  Mr.  Justice  Park  was  at 

he  must  be  taken  to  have  a  pow-  Chambers. 
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Doe,  on  the  Demiae  of  Lord  Kensington,  0.  Brindlbt       Tuctdawt 
and  Others*  Aw.  7th. 

A  HIS  was  an  action  of  ejectment,  and  brought  to  reco-  Und  wwde- 
ver  the  possession  of  a  certain  piece  of  land,  demised  by  deftndanti, 
the  lessor  of  the  plaintiff  to  the  defendants,  situate  at  ^^J^l^ 
KeuMgiam^  in  the  county  of  Middlesex.  iMiUd  and  com- 

At  the  trial,  before  Lord  Chief  Justice  Besi,  ai  Wesi^  hoawt  thcicon, 
nunsier,  at  the  Sittings  after  the  last  Term,  it  appeared,  ud1h«t,iftbey 
that  the  defendants,  who  were  brick-makers,  had  taken  the  ^J^^^JloSd  u 


land  in  question  under  a  building  lease;  in  which  they  void.  Thel 
covenanted  to  erect,  build,  and  complete  a  certain  num-  p|et»d  within 
ber  of  houses  on  the  land  demised,  within  twelve  months  rimi'^^Ju;^ 
from  the  11th  October,  1884,  (the  date  of  the  lease);  and  tii«  the  fcrfci- 

'  '  ^  ^     ^  ^  ''  ture  wii not 

that,  if  the  houses  were  not  completed  within  that  time,  the  waived  by  die 
lease  should  be  void,  and  that  it  should  be  lawful  for  the  les-  the  lenor  haw- 
ser to  re-enter.     It  also  appeared  that  the  defendants  had  |^  '^^^t, 
lately  become  bankrupt.  The  surveyor  for  the  lessor  of  the  *»  employ 

^_.  woiKinen  in 

plaintiff  proved  that  Done  of  the  houses  were  finished  on  compieiing  the 
the  llth  October,  1825;  but,  he  admitted,  upon  cross-ex-  ^l^^J^^ 
amination,  that,  upon  that  day,  the  buildings  were  in  pro-  IfL""^^  ^'' 
gress,  and  that,  subsequently,  from  day  to  day,  the  de- 
fendants went  on  with  their  work,  in  order  to  complete  the 
houses;  and  that  this  was  done  with  the  knowledge  of  the 
agent  or  steward  of  the  lessor  of  the  plaintiff^  which,  it  was 
submitted  for  the  defendants,  amounted  to  a  waiver,  on  the 
part  of  the  lessor  of  the  plaintiff,  of  the  forfeiture  of  the 
lease.    But,  his  Lordship  observed,  that  whether  the  as- 
sent of  the  steward  amounted  to  a  waiver  or  not,  was  a 
question  of  law;  and,  as  he  thought  that  there  was  no  wai- 
ver, the  Jury,  under  his  Lordship's  direction,  found  a  ver- 
dict for  the  plaintiff. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule,  calling 
upon  the  lessor  of  the  plaintiff  to  shew  cause  why  this 
verdict  should  not  be  set  aside,  and  a  new  trial  granted. 
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1826.        The  learned  Serjeant  contended,  that,  if  the  lessor  meant  to 

P^g  insist  upon  the  forfeiture  of  the  lease,  he  should  have  done 

^'  so  in  the  first  instance;  and  that  he  had  in  law  been  iruilty 

Kensington        «/•,.  ..         i,^,  .,. 

of  a  fraud,  in  permitting  the  defendants  to  contmue  their 


Brindlby. 


work  upon  the  premises  after  the  day  upon  which  the  for- 
feiture  had  attached.  In  Doe  d.  Sheppard  t»  Alien  (a), 
although  it  was  held,  that,  if  a  lessee  exercise  a  trade  on 
the  demised  premises,  by  which  his  lease  is  forfeited,  the 
landlord  does  not,  by  merely  lying  by,  and  witnessing  the 
act  for  six  years,  waive  the  forfeiture ;  yet,  Sir  Jamet  3faii#- 
field  observed  (6): — "  There  was  a  circumstance  which 
had  not  been  adverted  to :  It  was  suggested,  that  a  great 
deal  of  money  had  been  laid  out  by  the  defendant,  in  al- 
tering and  improving  the  premises ;  that  was  not  merely  a 
circumstance  for  the  consideration  of  a  Court  of  equity,  for 
if  the  plaintiff  lay  by,  and  saw  the  money  laid  out,  it  was  a 
strong  circumstance  from  which  a  Jury  might  imply  consent 
to  the  alteration.**  So,  here,  the  defendants,  laid  out  money 
upon  the  premises  in  question  after  the  forfeiture  of  the 
lease,  with  the  knowledge  of  the  lessor's  agent  or  steward, 
which  is  equivalent  to  an  assent  of  the  lessor  himself;  and 
neither  of  them  raised  any  objection  to  the  progress  of  the 
work.  At  all  events,  whether  such  assent  might  or  might 
not  be  implied,  was  a  question  which  ought  to  have  been 
left  to  the  Jury. 

Lord  Chief  Justice  Best. — The  questions,  whether 
there  had  been  a  forfeiture  of  the  lease  by  the  defendants, 
or  a  waiver  of  the  forfeiture  by  the  assent  of  the  lessor, 
were  both  questions  of  law.  It  was  proved,  that  only  the 
carcasses  of  two  of  the  houses  had  been  completed;  that 
another  house  had  been  built  in  a  very  improper  man- 
ner;  and  that  only  the  sash-work  of  the  windows  had  been 
placed  in  any  of  the  houses.    There  was  no  evidence  of 

(a)  3  Taunt.  78.  (6)  lb.  79. 
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aoy  work  having  been  done  upon  tlie  premites  after  the 
end  of  October^  1886.  There  c&n  be  no  doubt,  but  that 
there  was  a  forfeiture,  as  the  houses  were  to  be  oompleted 
en  the  11th  <tf  that  month;  and  the  only  question  was — 
whether  there  was  a  waiver  of  the  forfeiture  by  tlie  lessor 
of  the  plaintiff?  I  think,  under  the  oircumstanoes,  there 
was  not;  and,  consequently,  that  there  is  no  ground  to 
difiturh  the  verdict. 


1826. 


The  rest  of  the  Court  concurring- 


Rule  refused. 


CouRTENAY,  fisq.  V.  FisiiER  and  Another. 

1  HIS  was  an  action  of  trespass,  and  brought  against  the 
defendants  for  cutting  down  and  carrying  away  an  oak- 
tree  of  the  plaintifTs  in  the  parish  of  Knowsione,  in  the 
county  of  Devon.  Pleas — First,  Not  Guilty.  Secondly, 
that  the  land,  on  which  the  said  oak  tree,  at  the  time 
when,  &c.  was  growing,  was  part  and  parcel  of  certain 
lands  situated  in  the  said  parish  of  Knowsione;  and 
that,  long  before  the  time  when  &e.,  to  wit,  on  the  28th 
December,  1782,  one  Anna  Maria  Throckmorton  was 
seised  in  fee  of  and  in  the  said  lands;  and,  being  so  seis- 
ed, by  a  certain  indenture,  made  the  day  and  year  last 
aforesaid,  between  the  said  Anna  Maria  of  the  one  part, 
and  one  Samuel  Fisher  of  the  other  part;  the  said  Anna 
Maria  did  demise  and  grant  unto  the  said  Samtiel  Fisher, 
his  executors,  administrators,  and  assigns,  the  said  lands, 
together  with  all  appurtenances  to  the  same  belonging, 
being  parcel  of  the  manor  of  Knowstone  Beaples,  except 
(amongst  other  things)  all  and  all  manner  of  trees,  the 

thority  to  the  tenant  to  cut  it  down,  the  latter  was  not 


Thuridau, 
Nov.  9th. 

A  leate  reserv- 
ed all  trees  to 
the  lessor,  ex- 
cept those 
which  might  be 
delivered  by  the 
steward  or  bai- 
liff to  the  ten- 
ant for  house- 
bote, &C.     The 
bailiff  pointed 
out  an  oak  tree 
to  the  tenant,  iu 
^prilt  who 
marked  it  for 
the  purpose  of 
being  cut  down 
to  repair  a  bam 
but  did  not 
fell  it  until  No 
vemher  follow- 
ing:-~^e^ 
that  the  pointing 
out  and  mark- 
ing the  tree  was 
a  sufficient  de- 
livery by  the 
bailiff;  and  that, 
as  the  landlord 
had  not  coun- 
termanded his 
bailiff's  au- 
liable  in  trespass. 
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V. 

Fifiufiiu 


]d2&  bodies  aod  slems  of  all  trees  whatsoever,  and  all  youag 
^ouRTBXAT  ^'^^  ^^  eaplidgs,  growing  or  to  grow  on  the  said  demised 
premises: — ^To.bold  the  said  premises  unto  the  said  Sam- 
uel  Fisher^  bis  executors,  administrators,  and  assigns, 
from  the  expiration  of  a  certain  term  of  ninety<-nine  years, 
determinable  as  therein  mentioned,  for  the  further  term 
of  ninety-nine  years  from  thenceforth  next  ensuing,  if 
Matthew  Fisfter,  son  of  the  said  Samuel  Fisher,  should  so 
long  live;  that  by  the  indenture  it  was  provided  (amongst 
other  things),  that  if  the  said  Samtiel  Fisher,  his  exe- 
cutors, administrators,  or  assigns,  did  or  should  permit 
or  sntkt  the  said  demised  premises,  or  any  part  thereof 
to  be  ruinous  and  in  decay,  for  want  of  reparation,  (be, 
the  said  Samuel  Fisher,  his  executors,  &c«,  having,  to- 
wards such  repairs^  if  such  there  could  be  found  on 
the  said  demised  premises,  sufficient  house-bote,  gate- 
bote,  and  bar-bote,  by  delivery  of  the  known  steward 
or  bailiff,  for  the  time  being,  of  the  said  manor,  and 
not  otherwise,  the  same  to  be  spent  on  the  said  de- 
mised premises,  and  not  elsewhere,  and  without  waste 
or  spoil),  the  said  indenture  should  be  void,  and  the  term 
thereby  granted  should  determine.  The  plea  then  averred, 
that  the  said  Samuel  Fisher  entered  into  and  upon,  and 
became  and  was  possessed  of  the  said  lands  under  and 
by  virtue  of  the  said  indenture;  and  that  he  held  and  en- 
joyed the  same  to  the  day  of  his  death;  previously  to 
which,  he,  by  will,  bequeathed  the  same  to  his  son  Mat" 
thew  Fisher i  that  the  will  was  duly  proved  by  him,  the 
said  Matthew  Fisher,  as  executor,  and  that  he  assented 
to  such  bequest;  whereby  he  became  possessed,  and  con- 
tinued so  possessed,  until  and  at  the  said  time  when  &c.; 
and  that,  being  so  possessed,  and  the  said  term  of  ninety- 
nine  years  being  still  undetermined,  and  a  certain  bam  and 
certain  out-houses  and  out-buildings,  standing  and  being 
upon  the  said  demised  premises,  being  in  want  of  repair, 
the  said  Matthew  Fisher  having  occasion  for  house-bote 
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to  repair  the  same,  one  Anthony  Bowden,  being,  at  the  ,J^^ 
litne  of  the  said  supposed  trespass,  the  known  steward 
or  bailiff  of  the  said  manor,  did,  a  little  before  the  time  of 
committing  of  the  said  supposed  trespass,  and  whilst 
he  was  such  bailiff  as  aforesaid,  and  the  said  bam,  &c., 
were  so  out  of  repair,  to  wit,  on  the  lOth  Aprils  18S3, 
assign,  point  out,  and  deliver  to  the  said  Matthew  Fisher, 
the  said  tree  then  growing  and  being  on  the  said  de- 
mised premises,  as  such  house-bote,  &c.,  for  the  necessary 
repairs  of  the  said  barn,  &c.,  in  the  declaration  mention* 
ed;  and.  thereupon,  the  defendants,  as  the  servants  of  the 
said  Matthew  Fisher,  and  at  his  command,  cut  down  the 
said  tree  for  the  purpose  of  using  it  in  the  said  repairs,  as 
they  lawfully  might  for  the  cause  aforesaid.  Replication — 
de  ifnjurid;  on  which  issue  was  joined. 

At  the  trial,  before  Mr.  Justice  lAttledale,  at  the  last 
BSMses  at  Exeter,  it  appeared  that  Bowden,  the  plaintiff's 
bailiff,  on  the  10th  April,  182S,  upon  the  application  of 
Matthew  Fisher  for  timber  to  repair  the  bam,  pointed 
out  to  him  the  tree  in  question,  which  was  then  growing 
on  the  premises  demised,  and  told  him  he  might  cut  it  down ; 
that  the  tree  was  accordingly  marked  for  the  purpose  of 
being  cut  down,  but  that  it  was  not  felled  until  the  month 
of  November  following.  It  appeared  also,  that,  in  the  in- 
terim between  the  marking  and  cutting  down  the  tree, 
Bowden  was  discharged  from  his  stewardship  for  miscon- 
duct. 

For  the  plaintiff  it  was  contended,  that  the  assignment 
of  the  tree  by  the  bailiff  to  Fisher  was  fraudulent;  but 
he  having  failed  to  prove  that  fact,  the  learned  Judge  left  it 
to  the  Jury  to  say,  whether  there  had  been  a  sufficient  deli- 
very of  the  tree  to  Fisher  by  the  bailiff,  according  to  the 
custom  of  the  country?  They  found  in  the  affirmative,  and 
accordingly  returned  a  verdict  for  the  defendants. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  nisi,  that 
judgment  might  be  entered  fur  the  plaintiff,  notwith- 
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1^^^  Standing  the  verdict  found  for  the  defendants,  on  the 
ground  that  there  was  no  delivery  of  the  tree  by  the 
bailiff  to  Fisher.  The  defendants,  in  the  second  plea, 
alleged  that  the  lease  contained  an  exception  of  all  trees 
on  the  demised  premises,  except  those  that  might  be 
delivered  by  the  bailiff  for  the  purpose  of  houae-bote, 
&c. ;  that  the  tree  id  question,  when  pointed  out  by  the 
bailiff,  was  standmg  on  the  demised  premises,  and  that 
it  was  afterwards  cut  down  by  the  defendants.  Although 
the  words  ''  assign  and  point  out,"  are  added  in  the 
latter  part  of  the  plea,  yet,  the  words  in  the  lease,  as 
therein  set  out,  are  expressly  confined  to  such  trees 
as  might  be  dettvered  by  the  bailiff  for  the  purposes  of 
house-bote,  &c.  The  word  delivery  can  only  be  ap- 
plied to  a  chattel,  and  cannot  be  extended  to  a  growing 
tree  affixed  to  the  freehold;  and  a  tree  standing  cannot  be 
said  to  be  delivered  by  being  merely  marked  and  pointed 
out  by  the  lessor's  bailiff  for  the  purpose  of  being  felled  by 
the  tenant  at  a  subsequent  period.  If  the  bailiff  had  fell* 
ed  the  tree  himself,  or  ordered  it  to  be  felled,  and  afterwards 
caused  it  to  be  delivered  to  Fishery  it  might  have  been  a 
suffident  delivery.  Although  the  Jury  found  that  there 
was  a  delivery  according  to  the  custom  of  the  country, 
yet  such  custom  cannot  operate  so  as  to  contravene  a  well 
known  rule  of  kw;  and  a  delivery,  within  the  meaning 
of  the  statute  of  frauds,  applies  only  to  a  chtUtH;  al- 
though there  may  be  a  delivery  of  seisin  in  the  case  of  land, 
yet  it  is  merely  symbolical. — But  even,  if  the  pointing  out 
of  tlie  tree  by  the  bailiff  in  April  should  be  deemed  equi-^ 
valent  to  a  delivery,  yet  the  tenant  should  have  had  it 
cut  down  immediately  afterwards;  for  the  landlord  wasj 
at  all  events,  entitled  to  the  bark  and  the  loppings,  which 
could  not  be  applied  to  the  purpose  of  repairing  the  bam; 
and  as  the  tree  was  pointed  out  and  marked  when  it  might 
have  been  barked,  the  tenant  ought  not  io  have  post- 
poned felling  it  until  the  month  of  November  following, 
whereby  he  deprived  the  plaintiff  of  the  value  of  the  bark» 
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Lord  Chief  Justice  Best.^I  am  jo(  opinion  diat  there  1B26. 
is  no  ground  for  this  objection.  It  is  only  necessary  to 
consider  what  a  situation  the  tenant  would  be  pUiced  in, 
if  we  were  to  allow  it  to  prevaiL  He  applied  to  the 
bafliff  of  the  landlord,  and  obtained  permission  to  fell 
a  certain  tree^  for  houae-bote,  viz.  for  the  purpose  of  re* 
pairing  a  bam.  Tbe  plaintiff,  as  landlord^  was  bound,  by 
the  terms  of  the  lease,  to  supply  him  with  timber  for  such 
purpose,  if  any  could  be  found  on  the  demised  premises  fit 
for  it.  It  is  true,  that  the  property  in  trees  growing  and 
standing  on  the  premises  demised  remained  in  the  land- 
lord; but,  as  soon  as  a  tree  had  been  pointed  out  by  the 
bailiff  to  the  tenant,  and  marked  for  the  purpose  of  being 
cut  down,  the  property  was  in  -the  latter,  and  he  might  fell 
it  at  any  time  he  pleased,  subject  to  an  action  for  breach 
of  coTonant  if  he  did  not  apply  it  to  the  purpose  of  re^ 
pairing  the  bam  and  premises  for  which  he  said  he  requir- 
ed it.  The  landlord  might  have  countermanded  the  au** 
thority  given  by  the  bailiff,  at  any  time  previously  to  the 
felling  of  the  tree. 

The  question  then  is — whether  there  was  a  sufficient  de* 
livery  of  the  tree  by  the  landlord's  bailiff  to  the  tenant?  It 
has  been  said,  that  there  could  be  no  delivery  of  the  tree 
whilst  it  was  growing,  and  that  it  should  have  been  felled 
by  the  bailiff  before  it  was  delivered  to  tbe  tenant:  but  no 
authority  has  been  adduced  in  support  of  that  position ;  and 
I  am  of  opinion,  that  the  pointing  out  and  marking  the  tree 
for  the  purpose  of  being  felled  was  a  sufficient  delivery  for 
all  purposes  to  exonerate  the  tenant  from  any  action  on  the 
part  of  his  landlord  for  felling  the  tree.  With  regard  to 
the  supposed  injury  which  the  landlord  may  have  sus- 
tained by  having  been  deprived  of  the  bark  by  the  delay 
of  the  tenant  in  cutting  down  the  tree,  he  has,  perhaps, 
a  remedy  by  a  cross  action;  but  he  certainly  is  not  en- 
titled upon  that,  or  any  other  ground  which  has  been  urg- 
ed, to  treat  his  tenant  as  a  trespasser. 


^  CABES  IN  MICHA&LMAS  TERM^ 

1826.^  Mr.  Justice  Park. — It  is  .expresdy  provided  by  the 

lease*  that  the  bailiff  of  the  manor  may  defiver  trees,  if 
they  could  be. found  on  the  premises,  to  the  tenant,  for  die 
purpose  of  honse-bote,  &c.  Here,  there  was  a  suflieient 
delivery  by  the  bailiff,  for  the  tenant  to  act  upon  with 
safety;  and.  the  landlord  might  have  countermanded  it  if 
he  had  disapproved  of  it.  He  mig^  bavedone  so  at  any 
])eriod  previously  to  the  fdling  of  the  tree;  The  pointing 
out  and  marking .  the  tree  for  the  purpose  of  being  fell- 
ed vras  a  sufficient  delivery. 

Mr.  Justice  Burbovgh  concurred. 

Mr.  Justice  Gasblee. — ^It  would  be  difficult  .to  say  what 
other  delivery  of  the.  tree  there  could  have  been;  for,  if 
the  landlord  had  entered  on  the  land  to  fell  the  tree,  after 
it  bad  been  assigned  by  his  bailiff  to  the  tenant,  he  night 
have  been  treated  as  a  trespasser. 

Rule  refused. 


^rid^,  jg^gi^pgQjj  ^^  Saunders. 

The  defendant  ^  ^^^  ^'^  ^^  action  of  assumpsiif  and  brought  to  recover 
sold  the  plaintiff  the  sum  of  105/.  for  money  had  and  received  by  the  de* 

tthares  in  a  pro-    ^  .  -  i         i   .     . «». 

jectedjointstock  fendant  to  the  plamtin  s  use. 

thrcSLmkt^.'        At  the  trial,  before  Lord  Chief  Justice  Besi,  at  Guilds 

r^fof^d**^  Aa//,  at  the  Sittings  after  the  last  Term,  it  appeared  in 

had  previoiuiy  evidence,  that,  in  the  course  of  the  last  year,  advertise- 

aSive»tept"*  mcnts  had  been  inserted  in  the  public  newspapers,  an- 

* ndi^^h***  ***""  nouncing  that  a  Company  was  about  to  be  established, 

tion  of  the  Lc- 

giilature  had  been  obtained.  The  prcgect.  wai  abandoned  before  any  application  waa  made  to  Par^ 
liament  for  incorporating  the  Company: — Held,  that  the  plaintiff  was  entitled  to  recover  firom  the 
defendant  the  sum  paid  for  the  shares,  in  an  action  for  money  had  and  received. 
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for  the  purpose  of  carrying  into  effect  a  rail-road  from  Bir-  1836. 
mngkam  to  BrUiol,  which  was  to  be  called  the  Northern  ^^j^!^"^ 
and  Wesiem  Railway  Oompany;  that  a  committee  was 
appcMoted;  subscriptions  entered  into;  directors  nomi- 
nated, and  scrip  issued;  that  the  defendant  had  become 
a  purchaser  of  twenty  shares  from  a  broker^  who  sold 
them  for  the  original  subscribersi  at  a  premium  of  fiL  per 
share,  the  original  deposit  being  ZL  per  share ;  that  the  de- 
fendant had  also  bought  twenty  other  shares  of  another  sub- 
scriber at  the  same  rate,  on  which  he  had  given  a  trifling 
commission  to  the  broker  from  whom  he  had  purchased; 
that  the  defendant  went  afterwards  to  Birmingham,  where 
he  sold  twenty  of  the  shares  to  the  plaintiff's  brother,  who 
paid  4br  them;  that  the  defendant  afterwards  sold  the 
]^iiitiff  the  remwiing  twenty  shares,  at  31.  Be,  premium 
per  sharer  and  that  the  defendant  afterwards  remitted  scrip 
for  the  whole  of  the  forty  ahares.  The  scrip  was  a  writ- 
ten memorandum  on  an  unstamped  piece  of  parchment, 
declaring  that  the  holder  thereof  was,  or  would  be,  entitled 
to  five  shares,  respectively  numbered  therein,  in  the  pro- 
jected railway,  which  was  signed  by  the  secretary  of  the  in- 
tended Company;  and  eight  of  these  pieces  of  parchment 
had  been  sent  by  the  defendant  to  the  plaintiff  and  his  bro» 
ther.  It  appeared  also,  that  the  cdmmittee  and  directors 
who  had  formed  the  plan  and  issued  the  scrip,  had  come 
to  a  resolution  that  no  active  steps  should  be  t^ken  in  the 
concern  till  the  sanction  of  the  Legislature  had  been  ob- 
tained; but  that,  before  any  application  was  made  to  Par- 
liament, they  determined  on  abandoning  the  scheme  alto- 
gether. A  clerk  to  the  committee  produced  the  resolu- 
tions, by  one  of  which  it  was  resolved,  that  no  share  should 
be  sold  or  disposed  of  without  notice  to  the  committee; 
and  he  stated  that  no  notice  was  given  by  the  defendant 
on  the  sale  of  the  shares  in  question  to  the  plaintiff;  but 
it  was  admitted  that  this  resolution  was  not  passed  till 
after  the  sale  of  those  shares. 
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1826.  The  plaintMP^  und^  these  circumstances,  sougbi  to 

recover  from  the  defendant  the  money  paid  to  him  on  ac- 
count of  the  twenty  shares  in  the  projected  undertaking. 

Tlie  Jury^  under  his  Lordship's  direction,  found  a  ver- 
dict for  the  plaintiffi  be  befing  of  opinion  that  the  consi- 
deration had  failed,  as  the  committee  bad  taken  no  steps 
to  legalize  the  Company;  but  leave  was  reserved  to  the 
defendant  to  move  to  set  aside  the  verdict,  and  to  enter  a 
nonsuit,  on  an  objection  raised  for  him  at  the  trial^  that  all 
the  parties  were  in  pari  delicto^  and  that  the  money  had 
been  advanced  on  an  illegal  transaction. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  msi  ac- 
cordingly, and  submitted,  that,  as  the  projected  scheme 
was  altogether  an  illegal  transaction,  and  all  the  parties 
engaged  in  it  equally  criminal  at  the  time  of  the  transfer  of 
the  shares  in  question,  the  plaintiff  was  not  entitled  to 
recover  firom  the  defendant,  according  to  the  well  known 
principle,  that  potior  est  conditio  defendeniisj  and  as  the 
shares  were  issued  without  the  sanction  or  authority  of 
Parliament,  the  transaction  fell  within  the  Bubble  Act  (a). 
In  Jo^eplis  V.  Pebrer  (6),  in  eusumprit  for  work  and  labour, 
and  money  expended  in  the  purchase  of  shares  in  a  con- 
cern, called  the  ''  Equitable  Loan  Bank  Company,"  it  ap- 
peared, that  the  Company  professed  to  have  a  capital  of 
S,000,000/.  in  sbares  of  50/.  each;  that  a  deposit  of  ll.  per 
share  was  required  on  the  delivery  of  certificates  for 
shared  to  the  holders ;  that  the  shares  were  to  be  trans- 
ferable without  any  restriction,  and  that  the  holders  were 
to  be  subject  to  such  regulations  as  might  be  contained  in 
any  act  of  Parliament  passed  for  the  government  of  the 
society ;  and,  in  the  mean-time,  to  such  regulations  as  might 
be  made  by  a  committee  of  management.  No  evidence  was 
given  as  to  the  particular  objects  or  tendency  of  the  Com- 

(a)     Geo.  1,  c.  18,  s.  18.  5  Dow.  &  Ryl  542;  I  Car.  &  P. 

(6)  3  Bam.  &  Cress.  639;  S.  C.     307.  .^4 1 . 
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pany;  and  the  Court  heldi  that  the  Company  wa*  to  be  182^6. 
considered  illegal,  and  vithin  the  operation  of  the  6 
Geo.  1,  c  18,  as  having  irantfei^able  shares^  and  affect' 
ing  to  act  as  a  body  corporate  mtheut  authority  by  char- 
ter  or  act  of  Parliaments  and  ccmsequently  that  the  plain- 
tiff could  not  maintain  his  action,  which  arose  out  of 
an  illegal  transaction;  and  Lord  Chief  Justice  Abbott 
said  (a) — **  U,  before  an  association  has  been  sanctioned, 
either  by  an  act  of  the  Legislature,  or  by  a  royal  charter, 
the  projectors  m^e  shares  in  the  concern  transferable 
without  any  restriction  at  the  mere  will  of  the  holder,  and 
provide  that  the  purchasers  shall  render  themselves  liable 
to  regulations,  to  be  framed  by  certain  persons  styling 
themselves  a  committee  of  managers  or  directors,  the 
association  assumes  an  unlawful  shape."  Although  in 
Nockelle  v.  Crosby  (i),  where  a  scheme  for  establishing  a 
tontine  was  put  forth,  stating  that  the  money  subscribed 
was  to  be  laid  out  at  interest,  and,  after  some  subscriptions 
had  been  paid  to  the  directors,  in  whom  the  management  of 
the  concern  was  vested,  but  before^  any  part  of  the  money 
was  laid  out  at  interest,  the  directors  resolved  to  abandon 
the  project;  it  was  held,  that  each  subscriber  might,  in  an 
ilCtioD  for  money  bad  and  received,  recover  the  whole  of 
the  money  advanced  by  him,  without  any  deduction  of  any 
part  towards  the  payment  of  the  expenses  incurred:  yet,  it 
was  upon  the  ground  that  it  was  not  an  undertaking  within 
the  statute  6  Geo.  1,  as  by  the  scheme  it  appeared  that 
the  money  subscribed  was  to  be  laid  out  at  interest,  and 
enure  to  the  benefit  of  the  survivors;  and  the  subscribers 
were  to  ba governed  by  regulations  made  by  the  directors; 
and,  at  the  end  qfthe  yea/tf  shares  were  to  be  issued  and 
to  tie  transferable;  but^  the  present  project  fell  clearly 
within  the  provisions  of  the  act.  Independently  of  the 
Q^^oi  Josephs  V,  Pebrer^  those  of  Howson  v.  HancodXc), 

(a)  3  Bam.  &  Cress.  641.         [b)  lb.  814.         (c)  8  Term  Rep.  5/5. 
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1826.  and  Br&uming  v.  Morris  (a),  are  authorities  to  sbeWi  that, 
where  money  is  paid  by  one  party  to  another,  on  an  ille- 
gal contract,  they  are  both  considered  by  law  to  be  fn 
pari  delicto^  and  therefore,  that  the  party  paying  cannot 
maintain  an  action  to  recorer  his  money  back  again. 

Lord  Chief  Justice  Best. — There  is  no  doubt  but  that 
the  case  oFHowsan  v.  Hancock  is  founded  upon  a  true  prin- 
ciple, rjar.  that  where  two  parties  enter  into  an  illegal  con- 
tract, the  law  considers  them  to  stand  in  pari  delieiOf  and 
therefore  that  one  has  no  remedy  against  the  other;  but  in 
this  case  the  contract  does  not  appear  to  have  been  ille- 
gal, at  least,  as  far  as  regards  the  plaintiff*  The  com- 
mittee had  taken  no  active  steps,  and  it  was  their  expressed 
intention  to  apply  for  the  sanction  of  the  Legislature  be* 
fore  they  did  so:  the  defendant,  in  fact,  purchased  nodiing 
from  the  original  subscribers,  and  therefore  he  sold 
nothing.  A  distinction  has  always  been  taken  between 
contracts  executory,  and  execuicd;  in  the  former,  there  is 
always  presumed  to  be  a  locus  pemientitg  ;  but,  where  the 
contract  is  completed,  the  party  paying  money  cannot  re- 
cover it  back,  any  more  than  when  a  sum  is  dqM>sited 
on  an  illegal  wager,  as  in  Howson  v.  Haneoek*  But  if 
appears  to  me,  that  there  is  no  ground  for  setting  aside 
the  verdict  which  has  been  found  for  the  plaintiff.  I  still 
retain  the  opinion  I  formed  at  Nisi  Prius;  and  if  I  felt  any 
doubt,  I  should  be  most  anxious  that  the  case  should  go 
before  another  Jury;  for  it  embraces  a  question  of  very 
great  importance,  as  there  never  was  a  period  when  the 
country  was  so  disgraced  by  fictitious  and  fraudulent 
schemes  as  at  present.  The  plaintiff  obtained  no  advan- 
tage whatever  from  the  money  advanced  by  him  for  his 
share  in  the  speculation. 
The  statute  6  Geo.  1 ,  c.  18,  (commonly  called  the  Bubble 

(i#)  Cowp.  790. 
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Aci)«  renders  all  societies,  acting  as  corporate  bodieSi  and 
for  particular  purposes,  illegal,  unless  they  have  previ- 
ously Been  legalized  by  a  statute  or  charter.  But,  in  this 
ease  nothing  illegal  was  actually  done,  for  there  had  been 
merely  meetings  of  the  committee  for  the  purpose  of  form- 
ing a  Company,  at  one  of  which  it  was  resolved,  that  no 
actual  steps  should  be  taken,  until  the  sanction  of  the  Le* 
gislature  had  been  obtained.  Subscriptions  were  obtained 
by  the  original  projectors  for  the  purpose  of  defraying  the 
expenses  attendant  upon  getting  the  bill  passed;  the 
mms,  therefore,  that  had  been  advanced  with  the  view  of 
obtaining  the  act,  ought  to  be  repaid  by  the  parties  who 
received  them,  when  it  was  resolved  to  abandon  the 
■dieme.  The  defendant  was  not  an  original  subscriber, 
but  purchased  the  shares  from  a  broker,  who  sold  for 
another,  at  a  premium ;  these  shares  were,  in  fact,  not  sale- 
able, or  articles  of  any  value,  until  the  Company  should 
be  formed  and  receive  the  sanction  of  the  Legislature. 
The  defendant,  therefore,  in  fact,  sold  mere  pieces  of  partsh* 
ment,  worth  nothing,  and  obtained  money  from  the  plain- 
tiff for  a  thing  of  no  value;  and  it  is  an  established  rule  of 
law,  founded  on  an  equitable  principle,  that  where  money 
has  been  paid  over  by  one  party  to  another,  without  a 
valuable  consideration,  or  on  a  consideration  that  fails, 
(which  rule  strictly  applies  to  this  case),  an  action  for 
money  had  and  received  will  lie  to  recover  it  back  (a). 

If  the  defendant  has  been  imposed  on  by  the  broker, 
from  whom  he  obtained  the  shares,  he  may  proceed  against 
him,  and  the  broker  has  his  remedy  agafaist  the  original 
projectors  or  -subscribers,  and,  by  rendering  them  liable, 
we  shall  confer  a  great  service  on  the  public,  as  it  may 
tend  to  annihilate  these  futile  schemes.    The  defendant, 

(«)  See  Jacqmu  v.  GoUghifyf  2  sttring  tickets  in  the  lottery,  may 

Sir  Wm.  Bl.  1073;  and  Jacques  v.  be  recovered  back  from  the  keep- 

Withiy,  1  Hen.  Bl.  65,  where  it  er  of  the  office, 
was  held,  that  money  paid  for  in- 

VOL.  XII.  £ 
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1826.  uhen  be  professed  to  sell  the  share^^  had  in  fact  nothing 
of  value  to  dispose  of;  therefore  the  plaintiff,  who  has  paid 
his  money  without  a  consideration^  is  entitled  to  rec^v^ 
it  back. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


m^ih.  Pearce  v.  Lodge. 

In  tretpus  for  i  HIS  was  an  action  of  trespass  for  taking  and  carrying 

uking and  car-  awav  divers  cartloads  of  furze,  alleged  to  be  the   pro- 

rying  away  ^                                                              '           o                                 ^ 

fune,  tbe  de-  per^v  of  the  plaintiff.     The  defendant  pleaded  the  gene- 

ed  the  gene-  ral  issuOj  and  several  special  pleas,  in  which  he  claimed  a 

■everai  apcdai  ^g)^^  ^^  ^^^^  ^^^  furze,  as  cstovers,  from  a  certain  cora- 

pieas,  in  which  mon.  Called  Pelion  Common. 

he  daimed  a 

right  to  estoren  At  the  trial,  before  Mr.  Justice  GaspleCt  at  ttvs  last 

—Heid,  that  Assises  for  the  county  of  Somer^eij  the  defendant,  instead 

nSlwoe'^he"*"  of  limiting  his  claim,  to  estovers,  claimed  an  exclusive  right 

might  give  evi-  of  possession  in  the  locus  in  quo;  which  was  proved  by 

dence  of  an  ex-  a                                    a                  ^ 

elusive  right  of  Several  witnesses  who  also  had  a  right  of  common  upon 

^JSrijaofthat  Fcl^<^  Common.    The  Jury  found  a  verdict  for  the  de- 

had^°ril!*^of  ^^^^^^^9  ^^^  \tK9%  was  reserved  to  the  plaintiff,  to  move  to 

common  were  set  it  aside,  on  the  grounds  that  the  defendant,  having  by 

^^''^for^e*  liis  pleas  limited  his  claim  to  estoversj  could  not  extend 


pro^*^t'hc      **  *^  ^^  exclusive  right  of  possession,  under  the  genera} 
wai  entitled  to  issue;  and,  also,  that  the  evidence  of  tbe  witnesses  who 

the  ezcluttve 

posMMionofthe  had  proved  such  rights  was  inadmissible,  they  being  in- 
^^^Z^^  terested  in  the  event  of  the  cause. 

taken  by  the 
plaintiir. 

Mr.  Serjeant  Taddy  now  applied  accordingly  for  a  rule 

to  shew  cause  why  the  verdict  for  the  defendant  should 

not  be  set  aside,  and  a  new  trial  granted;  and  renewed  the 

objections  taken  at  the  trial.    The  learned  Serjeant  sub- 
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mitled,  tbati  as  the  only  claim  which  the  defendant  had 
by  his  pkaa  advanced,  was  that  of  common  of  estovers, 
die  plaintiff  was  not  prepared  to  rebat  diat  of  an  exclusive 
right  of  possession.  Had  he  been  aware  of  the  natare  of 
the  claim,  be  could  have  shewn  that  the  common  was  di« 
vided  by  annual  perambulations  into  allotments,  called 
SlaighU;  and  that,  when  these  divisions  were  made,  they 
gave  a  right  to  the  party  to  whom  each  was  allotted,  to 
have  the  exclusive  enjoyment  of  such  allotment  till  the 
succeeding  year^  but  no  longer.  The  plaintiff,  therefore, 
would  have  been  enabled  to  prove  that  the  defiuidant's  right 
to  exclusive  possession  had  expired,  had  he  not  been  led 
by  the  special  pleas  to  suppose,  that  the  question  with  re- 
gard  to  estovers,  was  the  only  point  in  issue.  Although, 
in  WiUon  v.  Mactreih  (a),  which  was  an  action  of  tres- 
pass for  entering  the  plaintiff*s  close,  and  digging  sand 
carrying  away  his  turf  and  peat,  and  the  general  issue 
was  pleaded,  it  was  h^,  that  the  action  would  lie,  where- 
evei^  there  was  an  exclusive  right;  yet,  in  that  case,  the 
plaintiff  had  a  prescriptive  right;  and  the  question  turned 
upon  the  form  of  action,  m.  whether  it  should  have  been 
irespass  or  ease:  but  the  point  as  to  what  could  or  could 
not  be  given  in  evidence  under  the  general  issue  was 
not  raised*  With  regard  to  the  admissilHlity  of  the  testi- 
mony of  those  who  also  had  a  right  of  common,  it  is 
quite  dear  that  parties  daiming  similar  rights  cannot  be 
witnesses  ^  each  other  in  the  suit.  In  Anseomb  v. 
Share  (S)^  it  was  held,  that,  if  a  commoner  prescribe, 
in  right  of  a  particular  messuage,  to  have  done  by  the 
defimdant,  for  his  (the  commoner's)  benefit,  a  certain  act 
wUch  is  beneficial  to  all  the  commoners,  another  common- 
er, who  claims  by  a  similar  prescription,  in  right  of  another 
tenement,  and  not  by  custom,  is  not  a  competent  witness 
to  prove  the  charge.    In  this  case,  the  witnesses,  who 

(•)  3  Surr.  1824.  (6)  1  Taunt.  261. 
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were  called  for  the  defendant,  were  clearly  interested  In 
shewing  an  exclusive  right  of  possession  in  him;  and  th^ 
verdict  would  havb  been  evidence  for  them,  to  shew  that 
the  customary  perambulations,  by  which  the  rights  of  each 
individual  commoner  were  fixed,  did  not  extend  to  the 
whole  oiFeUon  Common, 

Lord  Chief  Justice  Best. — This  was  an  action  of  tres* 
pass,  for  carrying  away  the  plaintiff's  furze.  The  defepd- 
ant  pleaded,  together  with  several  special  pleas,  the  general 
issue;  and  there  can  be  no  doubt  but  that  under  that  plea, 
he  might  give  evidence  of  his  exclusive  right  of  possession. 
It  appears,  that  the  common  in  question  is  a  large  tract 
of  land,  some  parts  of  which  remain  open,  whilst  others 
are  divided  into  certain  portions;  and  that  .annual  per- 
ambulations are  made  for  the  puk*pose  of  ascertaining  and 
fixing  the  respective  lines  of  separation  of  the  various  por- 
tions. The  case  of  Anscomb  v.  Shore ,  does  not  appear  to 
me  to  apply.  Iii  that  case,  the  plaintiff  prescribed  for  com- 
mon of  pasture  upon  Hampton  Common,  fat  all  cattle  levant 
and  couchant  upon  his  ancient  messuage  &c.,  as  appurte- 
nant thereto  (we  can  therefore  ascertain  the  nature  of  the 
right  under  which  the  plaintiff  claimed),  and  he  declareld, 
that  the  defendant  was  bound,  by  reason  of  his  occupation, 
to  repair  the  fence  of  his  close  contiguous  to  the  common, 
but  that  he  permitted  it  to  be  ruinous,  whereby  the  plain- 
tiff *8  cattle  escaped  into  the  close,  for  defect  offences,  and 
the  plaintiff' lost  the  use  of  them.  At  the  trial,  the  plain- 
tiff called  four  witnesses,  parishioners  of  Hampton,  who  de- 
posed, that  all  inhabitants  in  Hampton,  paying  church  and 
poor-rates,  had  a  right  to  turn  their  cattle  upon  the  common. 
He  was  proceeding  to  call  other  witnesses,  but  they  being 
inhabitants,  the  defendant  objected  that  none  of  them  were 
admissible,  upon  which  the  plaintiff  submitted  to  a  non- 
suit. It  was  contended,  for  the  plaintiff,  that,  though  in  a 
case  where  right  of  common  was  claimed  by  custom,  these 
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witnesses  could  not  have  been  heard ;  yet  that,  where  the  ^  ^^^* 
claim  was  by  prescription  in  right  of  a  particular  tenementi 
inasmuch  as  the  record  of  the  judgment  could  not  be  evi- 
dence for  or  against  them  in  any  action  of  their  own,  to 
which  it  was  essential  that  both  parties  to  the  record  must 
be  the  same,  they  were  admissible  witnesses;  that  the 
question  merely  was,  whether  the  owner  of  the  adjacent 
land,  or  the  commoner,  was  to  repair  the  hedge;  and 
diatj  from  the  very  nature  of  the  interest,  it  could  not  lie 
upon  the  commoner  to  repair  it.  But  the  Court  held,  **  that 
the  question  to  be  considered  was,  whether  the  common- 
ers, having  a  common  interest  in  the  preservation  of  this 
hedge,  could  be  competent  witnesses  for  each  other.  It 
might  be,  that  no  one  was  bound  to  repair  it.  It  might 
be,  that  a  hay*ward  was  usually  paid  by  the  commoners, 
to  keep^  their  cattle  on  the  common.  But  the  production 
of  this  record  would  be  evidence  for  another  commoner, 
that  the  occupier  of  the  adjacent  land  was  bound  to  repair 
this  fence.  The  commoner,  therefore,  would  derive  an 
advantage  by  exonerating  himself  from  the  charge  of  main- 
taining a  hay-ward,  if  he  could  throw  on  this  defendant  the 
charge  of  repairing  the  hedge;  and,  consequently,  he  was 
interested  in  the  event  of  the  suit,  and  properly  rejected." 
The  principle,  therefore,  upon  which  that  case  was  de- 
cided, was,  that,  by  a  verdict  against  the  defendant,  the 
oonunoners  would  be  relieved;  and,  therefore  that  they 
could  not  be  competent  witnesses,  as  they  clearly  had  an 
interest  to  cast  the  burden  of  repairing  the  fences  upon 
another  party.  But  it  is  impossible  that  the  record  in  this 
case  could  be  adduced  in  evidence  for  any  of  the  parties 
who  were  called  for  the  defendant  at  the  trial.  It  was  an  ac- 
tion of  trespass;  and,  under  the  general  issue,  no  evidence 
could  be  brought  forward,  which  could  in  any  way  affect 
the  rights  of  any  persons,  except  those  who  were  parties 
to  the  record :  the  issue  was  confined  to  the  plaintiff  and 
defendant,  vist,  as  to  which  of  them  had  the  right  of  pos- 
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session  of  the  locus  in  quo;  being  the  portion  of  the  com- 
mon in  which  the  alleged  act  of'trespass  was  committed. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrougb. — The  plaintiff  should  certainly 
have  gone  down  to  trial  fully  prepared  to  try  the  right  of 
possession  of  the  land  in  question.  He  was  a  trespasser 
in  fact;  for  the  right  of  the  different  commoners  waa 
ascertained  yearly  by  perambulations  made  for  the  conve- 
nience of  all  parties.  As  to  the  other  questioui  it  waa 
against  the  interest  of  any  one  commoner  to  give  another 
an  exclusive  right  of  possessing  any  particular  part  of  the 
common;  as,  before  the  division  each  commoner  had  a 
general  right  of  common  over  the  whole;  and  the  right  of 
possession  of  the  hcus  in  quo  was  proved  to  be  exclusive- 
ly in  the  defendant. 

Mr.  Justice  Oaseleb. — It  appeared,  at  the  trial,  that  the 
defendant's  family,  for  the  last  two  or  three  generations, 
had  exercised  a  right  of  cutting  furae  upon  the  spot  in 
question:  in  this  instance,  however,  the  plaintiff  cut  it,  and 
the  defendant  carried  it  away«  It  was  open  to  the  plain- 
tiff to  demur  to  the  special  pleas,  if  he  had  thought 
proper;  but  he  went  down  to  trial  on  the  general  issue ;^ 
and  there  can  be  no  ground  for  saying  that  exclusive  right 
of  possession  may  not  be  given  in  evidence  under  that  plea, 
in  an  action  of  trespass.  The  defendant's  right  might  have 
existed  independently  of  the  annual  division;  the  per- 
ambulation did  not  confer  a  right,  but  merely  pointed  out 
that  portion  of  the  common  to  which  each  party  might 
be  entitled  for  the  year  in  which  such  perambulation 
was  made^ 

Hule  refused. 
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Ripley  r.  Thompson  and  two  Others.  J^^'^\ 

Nov.  lOtk. 

1  HIS  was  an  action  of  assumpsii  for  goods  sold  and  de«  in  an  action  of 
livered,  brought  to  recover  the  sum  of  55QL,  being  the  ^J^^Ja  and 
value  of  four  horses  alleged  to  have  been   sold  by  the  delivered,  it  ap- 

1   ..«,,,    o      ,  .  peared  that  the 

plaintiff  to  the  defendants.  goods  were  sold 

At  the  trials  before  Lord  Chief  Justice  Best,  at  West"  t/A.,^who  gave 
mMuter,  at  the  Sittbgs  after  the  last  Term,  it  appeared  SJJ^^'fheir 
that  the  defendants  werepurtners  as  coa^h-masters;  that  value,  which 
theJioxses  ih  question  had  been  sold  by  the  plaintiff  to  a  ed,and  a.  af- 
person  of  the  name  of  Grajf,  who  had  given  his  promis-  in!ioira\^*iuwp! 
aory  notes  Sat  them,  payable  at  one  and  two  months;  that  p^^  «^  . 

•^  »  r  i^  »  tint  j^  ^3g  in 

ike  notes  had  bten  dishonoured  when  they  became  duci  partnership 
and  that  Orag  bad  afterwards  become  insolvent,  and  in-  fendan^  and  it 
sc^rted  Iheir  amotint  in  his  schedule;  it  appeared  also,  that  ^f  ^^^  ^ 
Crrmp  ^at  a  horse-dealer;  and  several  witnesses  were  caU-  witness  for  the 
ed  t0  prove  that  he  had  been  set  up  by  the  defendants,  and  evidence  was  * 
was,  in  ifact,  in.  partnership  with  them,  and  that  they  had  tak-  ^i^  ^efe^X 
en  possession  of  his  whole  stock  at  the  time  of  his  becoming  without  a  re- 

lease  firom  them, 

insolvent   It  was  proposed  to  call  Gray,  on  the  part  of  the  and  was  reject- 
plaintiff,  for  the  purpose  of  shewing  that  the  defendants  ^^JTe^'JI^nc^''^ 
ware  to  provide  money  to  purchase  the  horses,  and  that  JS^J5|JJ^*n^tjjg 
be  was  lo  be  allowed  a  weekly  salary  out  of  the  profits;  ground  of  his 
bnty  il  was  objected  on  the  part  of  the  defendants,  that  in  pi^uringV 
his  evidence  waa  inadmissible,  without  a  rdease  from  them,  ^he^es^an^^ 
His  Lordship  being  of  opinion  that  this  objection  was  well  "  ^°  <^*^  ^^^ 
founded,  tli6  plaintiff's  counsel  elected  to  be  nonsuited,  beiubtefora 
Leave,  however,  was  granted  to  the  plaintiff  to  apply  to  f^^^tT  °^ 
the  Court  for  a  rule  to  set  aside  the  nonsuit,  and  that  a 
new  trial  should  be  granted,  in  case  they  should  be  of 
opinion  that  Gratis  testimony  was  improperly  rejected. 

Mr.  Serjeant  Wilde  now  moved  accordingly. — The 
evidence  of  Gray  was  improperly  rejected  at  the  trial. 
He  was  liable,  in  any  event,  for  the  debt  to  the  plain- 
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182^  tiff,  upon  his  promissory  notes;  and  his  condition  codki 
not  be  at  all  altered  by  the  verdict,  whether  the  Jurj 
found  for  the  plaintiff  or  the  defendant  Although,  it 
might  be  said,  diat  if  the  defendants  paid  tiie  debt,  it^ 
would  relieve  Gray,*  yet,  if  he  was  clearly  linUeto  the 
plaintiff,  the  record  in  diis  snit  caould  not  avail  him  as 
a  discharge*  If  the  defendants  intended  to  'set  ufi  as 
a  defence,  that  Graff  was  a  partner  widi  them,  they 
sbouM  have  .pleaded  in  abatement.  It  was  impoi^ble 
to  prove  the  nature  of  the  ccptract  betii^n  llie  pfadntfff 
and  the  defendants,  without  die  evidence  of  Gtmy*  The 
plaintiff  was,  tlierefi»^  compelled  to  submit  to  a  nonsuitw 
The  evidence  of  Gray  should  have  been  adrnkted,  jui  he 
was  in  feet  called  against  his  own  interest  The  only  in^ 
stance  in  which  the  record  could  be  evidence  for  him,  would 
bein  case  of  an  action  against  himby  the  defendants,  fottw^^ 
tribution.  Although  in  MPBrain  v.  Furtnne  (a),  wbieh*was 
an  action  for  goods  sold,  it  was  held,  4h«t  a  pemon  who  en- 
tered into  a  contract  for  the  purchase  of  the  goods  inhisow»  . 
name,  was  not  a  competent  witness  to  prove  that  he  por* 
chased  them  as  the  agent  of  the  defendant;  yet  there  is  a 
manifest  difierence  between  that  case  and  the  present^  as 
there  the  witness  wa^  called  to  prxive  an  act  to  have  beoi' 
done  by  htin  in  the  capacity  of  agent;  and,  if  it  were  dsta^. 
blished  that  he  had  been  adopted  by  the  plaintiff  in:  that 
capacity,  he  could  not  afterwards  be  treated  by  him  as  a 
principal,  and  cRarged  as  such:  therefore,  he  had  a  dear 
interest  in  the  event  of  the  suit;  but.  here,  Gray  has  not' 
any  such  interest,  for,  being  clearly  Uahle  for  tibe^wbole 
debt  to  the  plaintiff,  the  verdict  in  this,  case  would  not  dis^ 
charge  him. 

Lord  Chief  Justice  Best.— I  am  still  of  opinion  that'' 
the  testimony  of  Gray  was  properly  rejected,  inasmudi  as 

(a)  8  Camp.  817* 
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I  eooddkr  bm  to  hAve  been  interested  in  obtailung  a  ig26. 
Terdict  againtt  the  defimdantau  In  WatdT.  WilMbuon  (a)i 
iodeailt  it  urns  heU,  in  im  action  of  trorer  by  A.  against 
B*9  that.  C.  was  a  competent  witness  to  proye  property  in 
bimseif;  bnt  there  is  a  wide  distinction  between  thatcase^ 
which  was  in  tort,  and  the  jHresent,  where  ^be  witness  waa 
caUed  to  prove  that  others  were  liable  for  a  debt  which  he 
fairaself  contracted,  and  for  which  he  still  remains  liable  to 
the  {rfaiotiff,  and  he  would  continue  so  if  the  plaintiff  were 
defeated;  and  H  he  recovered,  Grmy  would  b^  liable  to 
the  defendants^  in  an  action  for  contribution,  as  he  waa 
in  partnership  with  them*  The  contract  then,  by  the 
jdaSntifl^  was  with  Gray,  but  the  action  is  brought  against 
other  persons;  if,  therefore,  a.  verdict  were  established 
against  them.  Gray  would  thereby  be  liable  for  a  certain 
propcMrdon  oaly,  instead  ^f  the  whole  debt*  Primd  fch, 
de,  Graff  was  the  principal;  the  contract  was  with  him> 
and  if  he  were  allowed  to  prove,  that  others  were  liable 
jstntly  with  him,  his  evidence  would  tend  to. exonerate 
himself  from  paying  three-fourths  of  the  debt;  and  throw 
that  bnrdlen  upon  the  defendants*  I  cannot  distinguish 
this  case  from  that  of  M' Brains.  Fortune;  and  althoiigh 
I  do  not  often  Tely  much  upon  a  dedsion  at  Nisi  Prius, 
yet  I  think  the  principle  upon  which  that  case  was  de- 
termined was  correct. 

Mr.  Justice  PARK.--'In  the  case  oiAPBram  v.  Fartumef 
Lord  EUenborough  said — '*  If  the  witness  was  the  agent  of 
the  defendants,  there  is  no  reason  why  thb  circumstance 
may  not  be  proved  by  other  evidence.  Then  he  has  a  clear* 
interest,  without  any  counterbalance,  in  the  event  of  this 
action.  If  it  succeeds,  the  verdict  would  be  evidence  for  him 
in  enaction  against  himself,  to  which  he  iuprimd/acie  lia- 
ble. The  lemedy,  which  it  is  supposed  he  would  haveagainst 

(a)  4  Bam.  &  Aid.  410. 


18064  the  deikMhiitBi  if  he  were  sued  upon  this  contract,  cannot 
be  thottf^t  to  render  it  a  matter  of  mdiflference  to  hinii 
iriMdierthe  phuntiff  shall  socoeed  in  this  action,  or  be  dri- 
ven to  sue  Imn  as  the  real  purchaser  of  the  goods.  He  i§ 
not  in  the  situation  of  a  btoker;  for  the  broker  buys  and 
sells  in  the  name  of  bis  principal,  and  has  no  personal  lia- 
biEty  'to  be  discharged  by  the  effect  of  his  evidence.** 
I  think  his  Lordship's  reasoning  is  strictly  applicable  to 
the  present  case,  and  that  GrayU  evidence  was  properly 
vejected,  he  having  a  direct  interest,  pro  ianto,  in  pro- 
curing a  verdict  agMMt  the  defendants. 

Mr.  Justice  BuRROiroB  ooncurred. 

Mr.  Justice  Oasblbe^ — I  am  of  the  same  opinion. — In 
Broumr^  Brawn  (s),  in  an  action  against  two,  on  a  joint 
contract,  it  was  held  that  one  who  had  suflfered  judgment 
by  default,  was  not  admissible  as  a  witness  against  the 
oAer,  to  prove  that  he  joined  in  the  contract;  because,  if 
the  plaintiff  succeeded  in  the  action,  the  witness  would  ob- 
tainy  by  his  own  testimony,  contribution  against  the  other. 

Rule  refused  (i). 

(a)  4  Tasnt.  752.  that  the  expenses  should  be  borne 
(6)  See  Tayior  r.  Coken^  {poti^  tn  the  mtual  way  (that  is,  rateably, 
p.  187;  S.  C.  3  Bing.  63),  where  in  proportioa  to  the  amonnt  of 
certahi  creditors  of  a  banknipt  the  claim  of  each  upon  the  es- 
aipreed  amonfit  themselves,  at  a  tate)— it  was  held,  that  one  of  the 
private  meeting,  to  appoint  the  creifitors,  who  had  pud  his  pro- 
plaintiff  thdr  attorney,  to  act  for  portion  of  the  plaintiffs  bil^  was 
them  2d  wMching  the  proeeeAmfs  a  competent  witness  to  prove  that 
uader  the  Manii88ioa,in  order  to  the  defendant  was  a  party  to  the 
prefvent  frauduleat  proofe,   and  agreement. 
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Emr AJiM  t.  Suits.  Biri.  ^!A. 

TuIS  was  an  action  of  astumpni  fbr  goodt  sold  and de-  when  ctttie 

Brered,  brought  to  recover  the  value  of  certain  cattle  ^*\^^~jJSjJp 

alleged  to  have  been  sold  hy  the  plaintiff  to  the  defend-  to  ^.,  and  it  ap- 
peared, u»v«t 

ant*  the  thne  of  otle, 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Wesi-  tf^^"^ 
mincer,  at  the  Sittings  after  the  last  Term,  it  appeared  ^^;,^*\^ 
Aat  the  plaintffi*  was  a  Wehk  drover,  and  that  tiie  sale  money  in  hand, 
of  the  cattle  was  effected  through  the  means  of  a  person  oien  to  the  credit 
of  the  name  ot  Mansfield:  and  the  only  question  was,  whe-  ^^^^t^lSTSl 
titer  the  cattle  had  been  sold  by  the  plaintiff  to  Mani"  ^ueofthecat- 

_  ,  _  ,  ,  •    •       ,   i%      ,     tie,  that  the 

jieid  on  bis  own  account,  or  on  account  of  the  defend-  defendant  had 
ant.    Mansfield  was  called  as  a  witness,  and  said,  that  he  Sj^*'""^^ 
had  managed  the  defendant's  farm  at  tiie  time  of  the  sale;  ^^  ^t  ^« 

^  had  aometimet 

that  he  had  always  money  of  the  defendant's  in  hand ;  and  bought  for  the 
that  he  had  then  to  tiie  credit  qf  his  account  more  than  the  tomea^s  foe 
value  of  the  cattle;  that  the  defendant  had  never  authorix*  ^^^flj^*""' 
ed  him  to  buy  upon  crecKt;  that  he  sometimes  had  bought  had  been  paid 
fbr  the  defendant,  and  sometimes  fbr  himself;  that  the  drawn  on  J., 
cattle  in  question  had  been  paid  for  by  bills  drawn  on  Jiihwiouied****" 
him  by  the  plaintiff,  which  had  been  dishonoured  when  ^«»  ^of.  "»* 

atlerwardi  re* 

due,  and  afterwards  renewed  by  the  pluntiff;  and  that  newed  by  the 
hCy  the  witness,  had  afterwards  become  insolvent.  ^^ ^  ^^it 

His  Lordship  left  it  to  the  Jury  to  say,  whettief  the  ;;^^f  J^lhe 
cattle  had  been  sold  on  the  credit  of  the  defendant,  or  of  Jory  to  aay 
Mansfield.   They  found  that  the  credit  had  been  given  catUe  had  been 
to  the  latter;  and  accordingly  returned  a  verdifCt  for  the  JJl^^^f  th^d^ 

defendant.  fendant  or  ^4^ 

and  it  wai  not 


Mr.  Serjeant  Wilde  now  applied  fbr  a  rule  Jftvi,  that  j^'i^n  t^  ai^y, 
this  verdict  might  be  set  aside,  and  a  new  trial  granted.  ^,^f^.^^^^ 

^  °  plaintifl^  at  the 

it  was  not  sufficient  to  leave  it  fa  the  Jury  merelf  to  sayj  time  of  the  tale, 
whether  the  credit  had  been  given  to  the  defendant  or  ^JSlTacting 
to  Mansfield;  but  it  should  a}so  have  been  left  to  them  ^l,^^ 
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1826.  *  to  say  whether,  at  the  time  of  the  sale  in  question,  the 
phiintiff  knew  tiiat  Mansfield  was  acting  as  tiie  agent 
of  die  defendant.  If  a  party  deal  with  another  as  a 
principal,  although  he  may  know  that  he  is  only  acting 
as  an  agent,  yet,  if  he  give  credit  to  him  in  the  for- 
mer capacity,  he  is  bound  by  tiie  contract,  and  cannot  af- 
terwards revert  to  the  real  principti.  This  principle  was 
established  in  the  case  of  Paitersan  y.  Gandasequi  (a), 
where  it  was  held  that  if  the  seller  of  goods,  knowing  at 
the  tone,  that  the  buyer,  though  dealing  with  him  in  his 
own  name,  is  in  truth  the  agent  of  another,  elect  to  give 
credit  to  such  agent,  he  cannot  afterwards  recover  tiie 
value  against  the  known  principal;  but,  if  the  principal 
be  not  known  at  the  time  of  the  purchase  made  by  the 
agent,  it  seems,  that,  when  discovered,  either  principal 
or  agent  may  be  sued,  at  the  election  of  the  seller.  So 
here,  it  should  have  been  left  to  the  Jury  to  say,  not  mere* 
ly  whether  the  credit  was  given  to  Mansfield  or  to  the  de- 
fendant; but  also,  whether  the  plaintiff,  at  the  time  of  the 
sale,knew  that  Mansfield  was  merely  an  agent:  and  as  this 
was  not  done,  the  plsintiff  is  entitled  to  a  new  trial. 

Lord  Chief  Justice  Best. — ^I  left  it  the  Jury  to  say 
whether  the  plaintiff  sold  the  cattle  upon  the  credit  of 
Mansfield  or  of  the  defendant:  the  former  having  stated 
that  he  had  always  money  of  the  defendant's  in  hand.  The 
Jury  found  that  the  credit  had  been  given  to  Mansfield, 
and  therefore,  that  the  defendant  was  not  Uable  to  the 
plaintiff  in  the  present  action.  It  is  quite  immaterial  whe- 
ther, at  the  time  of  the  sale,  the  plaintiff  knew  that  or  not 
Mansfield  was  acting  as  an  agent;  the  question  left  to  the 
Jury  Was,  whether  the  cattle  were  sold  on  his  credit;  and  as 
it  appears  to  me,  from  the  facts  of  the  case,  it  was  pro- 
perly found  by  them,  that  tiie  cattie  had  been  so  sold.  Mans- 

(a)  16  ^ast,  62. 


Smith. 


IN  THE  SEVBNTH  YEAR  OF  GEO,  IV.  61 

JteldiDdeed,  said»  that  he  had  alwagra  money  of, the  de-  182C. 
feadanfs  in  hand,  and  had  been  bailiff  to  him»  and  bought  "  ^^  ^ 
cattle  £>r  hun  for  several  years:,  but  he  also  said«  that  he 
had  never  be^i  authorized  to  buy  mgtnferedU  for  the  de- 
fendant»  and  that  he  had  frequently  made  purchases  upon 
his  own  account,  as  well  as  upon  the  account  of  his  princi- 
pal. Besides,  the  cattle  in  question  were  pidd  for  by  blUa 
drawn  by  the  plaintiff  upon  Man^ld^  and  accepted  by 
him ;  they  were  not  paid  when  due,  and  the  plaintiff  gave 
him  further  credit  by  suffering  them  to  be  renewed. 
There  is,  consequently,  no  reason  to  disturb  the  ver<Uct^ 
or  say  that  the  Jury  have  come  to  a  wrong  ppnclusion. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


W.iDr.  Foster.  ^^j^ 

JUR.  Segeant  Onslow,  on.  a  former  day  in  this  Tenn,  Toaacdm- 
obtiuned  a  rule  nisi,  for  the  defendant  to  plead  several  ^^  ^^ 
matters  in  this  cause,  which  was  founded  on  a  policy  of  Court  would 

j»       t      i«it      <•  1        Ik     •«»     •      -#•  %  -   not  allow  the 

msurance  for  the  life  of  the  plamtin,  mtt.  first,  the  general  defendant  to 
issue;  secondly,  a  fraudulent  misrepresentation  to  the  de«  genenTbinM;  ^ 
fendant,  as  to  the  plaintiff^s  state  of  health:  and  lastly,  that  ««<f<»%>  «^»- 
the  policy  was  not  under  seaL  pitientatioQ  m 

to  the  tUte  of 

health  of  the 

Mr.  Seijeant  Wilde  was  now  about  to  shew  cause,  hut—  g^JtaJ^redj 

and  loMtlg,  thai 

tht  POiiCM  |00f 

Lord  Chief  Justice  Best. — ^The  defendant  must  admit  iio<«iMkr«Mi. 
the  execution  of  the  policy,  and  confine  his  pleas  to  the 
general  issue  and  the  ftauduteit  misrepresentation. 

Mr.  Justice  6a«£LEE.— It  would  be  too  much  to  put 
the  plaintiff  to  strict  proof  of  the  poKcy,  which  the  de* 
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1896.  fendant,  in  fact,  admits  by  the  plea  of  frauduleiit  mh^ 
representation.  Besides,  it  frequently  happens  that  a  po- 
licy is  signed  by  several  directors  at  different  times,  and 
the  snbscribing  witnesses  nay  not  see  the  signature  and 
execution  of  each. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


Tnaday,  Care  and  Another  v.  Browns. 

Nov.  utk. 

a  gnuantie        X  HIS  was  an  actiou  c£  iusumpMi  brought  by  the  plain- 

ti^defe^dwt,    ^^  ^P^'^  ^^  following  guarantie,  which  was  signed  by 

In  contiderBdoii  the  defendant,  and  addressed  to  them. 

of  the  pluntiib' 
giving  J.  a  cor- 

«»««*^  «•  "  18th  Feb.  1825. 

ifffk^  goodf  up- 
on the  erent  ''  Gentlemen. — In  consideration  of  your  giving  James 

any  deficieiKy,  Thomfion  Barber,  of  Reading,  a  current  credit  for  silk, 
SSS^^JHS."*  *  ^^  *®  ^™®  ^^  ^^  ^^^  hereof,  I  hereby  undertake,  in 
A  short  time      consideration  of  such  credit,  upon  the  event  of  hiafiulure, 

after  the  siiar^ 

■ntfewMgiTCB,  to  make  good  any  deficiency  or  loss  jou  n»y  sustain,  not 
b^pT^Liy  exceeding  400/.  (Signed)  "P.Broume." 

given  by  A.  to  \   -o        / 

to  the  |JaintiiEi, 

pUbtiA  per-     hall,  at  the  first  Sittings  in  this  Term,  it  appeared,  that« 

outted  hini  to  « 

renew  it  wkh-  previously  to  the  guarantie  being  given  by  th^  de- 
^"^the^  fendant  to  the  plaintifi,  there  had  been  deaUngs  be- 
tnoM^on  to      tween  the  latter  and  Barber;  and  it  was  proved,  that,  a 

the  defendant  s 

— H«M,  that  short  time  after  the  guarantie,  a  bill  of  exchange,  which 

fodM^on  liad  heea  given  by  Barber  to  the  plaintiffs,  was  dishonour- 

M  toi^SSfSS  ^  ^y  **™»  but  tiiat  the  plaintiffs  permitted  him  to  renew 

•urety  to  a  no-  jK  without  giving  any  notice  of  the  transaction  to  the  de- 

tice  of  there-  '   .  ,.*      .  ,    ,      . 

newal  of  the  fendant;  upon  which,  it  was  contended,  that  this  opent- 
^^  ed  as  a  discharge  of  the  defendant  aa  surety  for  Barber; 
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but  Ua  hofdaMp  beii«  of  •  diflewil;  opi»ioii»  the  Jiurjr        laSML 
ibimd  a  verdict  for  the  pl«uiti&,  daswges  400/*  ^  '    " 

Sir.  Sogont  romrAofi  90W  oppliod  for  a  rule  to  alitw  ^^^^"'^ 
cauBe  why  thb  verdict  should  not  be  aet  eeide,  and  anew 
trial  granted. — A  surety  is  entitled  to  receive  notioe  of 
any  alteration  in  the  B4^re  of  bis  riskj,  and  shoidd  be 
fiilly  inlbnaed  of  the  state  of  the  account  between  bis 
principal  and  the  party  to  wbom  the  guarantie  is  given* 
Althoipgh,  in  Peel  v.  Tailoei  (a),  it  waa  he)d,  that  if  4. 
become  bound  to  B.  for  the  honesty  of  C«,  who  embea* 
slea  money,  B.  may  maintain  an  action  on  the  guarantiee 
though  three  years  had  elapsed,  without  any  notice 
having  beon  giv^n  to  ^i.  of  the  embatalement  by  R>;  at 
least,  if  A.  was  acquainted  with  the  circumstance  from 
^y  other  quarter,  ajad  B.  does  not  appear  to  have  con* 
sealed  it  from  him  industriously^  A.  will  not  be  discharg- 
ed from  bis  guarantie,  though  JB.  appear  to  have  given 
credit  to  C  for  the  amount  of  the  s^m  embezzled:  yet, 
in  this  case,  as  the  bill  waa  dishonoured  by  Bwrber^ 
and  renewed  by  the  pkintiffsj  without  the  knowledge  of 
the  surety,  he  is  discharged  in  the  same  manner  as  bail 
are  exonerated  from  their  responwbility  by  the  plaintiff's 
taking  a  cofparii  from  the  original  debtor.  The  defend- 
ant was  liable  on  the  guarantie  up  to  the  time  when  the 
bin  was  didbonoured  and  renewed;  but  aa  soon  as  that 
transaction  took  place,  and  no  notice  was  given  of  it  to 
the  d^endaot,  he  was  discharged  from  his  liability,  as  the 
dudh^nour  of  the  bill  was  equivalent  to  a  fmlure,  or  at 
least  such  an  approach  to  a  failure  on  the  part  oi  Barber ^ 
the  principal,  that  due  notice  should  have  been  given 
thereof  to  the  defendant. 

Lord  Chief  Justice  Best.— I  still  entertain  the 

(a)  1  Bos.  4c  Pul.  419. 


Cakr 

V. 

Bkowmb.* 
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opinion  I  formed  at  the  trial  via.  that  the  defendant  as  sure- 
ty was  not  discharged  from  his  guarantie  for  Barber  by 
the  renewal  of  the  bill  by  the  plaintiff,  and  the  want  of 
notice  thereof  by  him  to  the  defendant  The  question  is, 
if  a  party  take  a  guarantie  for  the  solvency  of  anotheri  and 
afterwards  have  reason  to  suspect  that  he  is  insolvent,  and 
give  no  notice  of  his  suspicion  to  the  surety,  the  latter  is 
thereby  discharged?  It  has  been  said,  that  the  renewal  of 
the  bill  by  the  plaintiffs  was  evidence  of  the  principal's  fail- 
ure; but  I  cannot  accede  to  this  proposition.  There  may 
be  a  renewal  of  a  bill,  without  any  failure  in  trade  on  the 
part  of  the  person  for  whom  the  bill  is  renewed;  it  would 
be  too  much  to  say  that  a  failure  to  perform  a  particular 
engagement  is  to  be  considered  as  a  general  failure. 

Mr.  Justice  Park. — It  cannot  be  contended,  that  a 
surety  is  to  have  notice  from  the  party  to  whom  he  gives 
a  guarantie  of  every  transaction  between  him  and  the 
principal,  or  of  every  trifling  failure  on  the  part  of  latter, 
of  which  the  holder  of  the  guarantie  may  happen  to  be 
aware.  Here,  the  guarantie  of  the  defendant  was  for 
the  amount  of  400/.,  and  goods  were  furnished  by  the 
plaintiff,  to  Barber,  on  the  faith  of  it  The  renewal  of  the 
bill  was  certainly  not  such  a  failure  as  was  contemplated 
by  the  terms  of  the  guarantie,  and  therefore  the  defend- 
ant was  not  entitled  to  notice  of  such  renewal. 

The  rest  of  the  Court  concurring — 

Rule  refused. 
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Bland,  Demandant;  Fairbank,  Tenant;  Tucker,  Thursday, 

Vouchee.  ^^•^^'*- 

JnR.  Serjeant  Bosanquet  moved   that   two  recoyeries  iDaiecovwy, 
which  had  been  suffered  by  the  above  named  parties,  ^7^  wiiv^" 
might  pass;  the  one  was  of  lands  and  premises  in  the  coun-  were  introdac- 
ty  of  Devon,  the  other  m  the  county  of  the  city  of  Exeter,  gin  of  the  war- 
In  the  body  of  the  warrant  of  attorney  in  the  latter  re-  ^d  in  Ste  ST"' 
covery,  the  tenant  was  commanded  to  render  to  the  de-  dytheprem«ei 

were  described 

mandant,  two  messuages  situate  in  the  parish  of  St.  Mar^  aa  dtuate  in  the 

Hit,  in  the  county  of  thecity  of  JSx^/^r;  but  in  the  aiargin  dtyof  Ere/Jr.* 

the  words  "Devon  (to  wit)"  were  introduced.    The  learn-  '^'^J^'^' 

ed  Serjeant  submitted  that  this  was  no  material  variance,  words  in  the 

_  oi.-'n  •!•!  *•     mwgin  would 

aa  the  county  of  the  city  of  Exeter  was  withm  the  ambit  not  appear  in 
of  the  county  of  Devon;  or  that  at  any  rate  the  words  in  ^tfoo^aiid  " 
the  margin  might  be  considered  as  surplusage.  ™|9^^  ^  ^'^^ 

ed  altogether. 

Mr.  Justice  Park. — ^The  words  in  the  margin  will  not 
appear  on  the  record  ot  in  the  exemplification;  they 
may  consequently  be  rejected  altogether. 

The  rest  of  the  Court  (Lord  Chief  Justice  Best  being 

absent)  concurring — 

Fiat. 
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Nov.  t^L  Hatcharb  9iid  Aootber  9^  HAauB. 

Where  the  de-  ]|f  R.  Serjeant  Wilde  applied*  for  a  rule,  calling  on  the 

^fo^decUn-  plaintifis  to  shew  cause  why,  on  payisent  by  the  defendant 

tion  delivered,  ^^  ^ourt  of  the  sum  of  30/.,  and  the  costs  to  ijbe  time  of 

tendered  a  nun  ' 

of  jnooejr  in  the  declaration,  and  upon  the  same  being  tal&en  out  of  Court 
debt  ai^c^ti,  by  the  plaintiffs,  Iha  subsequent  costs  should  not  be  paid 
i^d^  by  them.  The  learned  Serjeant  founded  hia  application  on 
cqpt  it»  ^         an  affidavit,  which  steted,  tha^  the  defendant  had  offered  to 

Court  refilled.  IQ 

grant  a  nde,  pay  the  sum  of  SOA  O'eing,  as  the  defendant  alleged,  the 
^icTw^'  amount  of  the  debt),  and  the  costs,  before  tb^  decimation 
b'^defe^^  was  delivered ;  but  that  the  plaintdffis  had  refiised  to  accepts 
ant  into  Court,  them ;  thati  &  sununons  wa^^thepi  tokken^ut  by  the  defendant, 
!t^  tak-  that,  upon  payment  of  the  above  sum  of  SOL.  audi  the  costs 


^^m^^     then  incurred,  alLfiirther  prooeeding!9,9ui|^t.be  stayqd;.  bi|t» 
fab6«quentcoiti  that  this  also  was  objected  to  by  the  plainliffa*  attoniey^ 

should  he  paid  v  «  *  v 

by  them ;  as  The  learned  Serjeant,  therefore,  submitted,  that,  if  the  30/., 
d^d'not  appear  together  With  the  costs  incurred  up  to  the  time  of  d^d&ra- 
yexadous  or  op-  ^j^q^  were  paid  into  Cour^^  and  taken  out  by  tbet  plajntiffi, 
they  would  not  be  entitled,  tp  way  subsequent  costs.  In 
the  case  of  Zeetin  v.  Cowell  (a),  it  was  decided,  that,  if, 
after  action  commenced^  and  be^re  de«IaratieD^  the  de- 
fendant offers  to  pay  the  debt  and  costs^  wd  die  plaintiff 
refuses  to  receive  them,  the  Court  will  permit  the  defendant 
to  pay  into  Court  the  debt  and  the  costs  up  to  the  tune  of 
his  offer  only,  and  the  plaintiff  will  be  compelled  to  pay 
the  costs  of  the  application,  and  all  costs  in  the  action  sub- 
sequent to  the  offer.  So,  in  Roberts  v.  Lambert  (6),  it 
was  held,  that,  if,  after  an  action  commenced,  and  before 
money  can  regularly  be  paid  into  Court,  a  tender  is  made 
by  the  defendant  of  a  sum  for  damages,  with  costs  up  to 
the  time,  and  refused  by  the  plaintiff,  the  Court  will,  on 
motion,  permit  that  sum  to  be  paid  into  Court,  and  struck 

(a)  2  Taunt.  203.  (6)  lb.  283. 
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oul  oi  ikt  dedintioti ;  and  w3l  order  all  subseqaient  ooBto 
l»  be  paid  by  the  plakitiff,  even  although  the  plaintiff 
sued  for  other  causes  of  action  than  those  on  which  the 
sum  was  tendered.  Although,  in  Burmester  v.  Hilch  (a), 
a  rule  was  refused  to  pennit  the  defendant  to  pay 
into  Court  the  debt  and  costs  up  to  a  certain  day  after 
aetfaof  btfoi^t  (theveby  excluding  the  costs  of  the  de- 
duffatibfl  dieli^^etfed),  npoa  iibm  ground  of  an  offer  to  pay 
the  debt  and  coete  up  to:  tkart  period,  without  having 
mad^  a  tefidnr  beflive  action,  or  obtaining  the  cofiiinon 
rule  foY  sCa3ring  proceedings  on-  payment  of  debt  and 
costs  uptO'lhe  thtie  ofi  the  application;  yet,  in  Sawbridge 
r.  C&mufeU  (^,  which  was  a  kter  decision,  this  Court 
held,  than,  if  a  pfadytifl;  for  thn  sake  of  costsi,  delivers  ^ 
decbraticin,^  and'  afterwards  aceepto  from  the  defendant  a 
som  which  wee  offered  to  hun  Ibefbre  declaration,  he  shall 
have  costs  only  ttp  to  the  time*  of  the  defendant's  first 
offer;  and  this  case  cdnftnns  tbatr  of  Mo6erts  v.  Lambert 

Mr.  Justice  Pars  (c).-— The  principle  laid  down  by  the 
Court  of  King's  Bench  in  Bmmetier  v.  HUch,  was  adopt- 
ed by  thivCouvt  in  the  late  case  of  Cifrr  v.  Smythies  {d)y 
where  the  plaintiff,  an  attorney,  claimed  20/.  from  the  de- 
fendant, as  his  moiety  of  the  expenses  for  preparing  a 
lease ;  and,  five  years  afterwards,  sued  him  for  the  recovery 
of  that  sum;  and  the  defendant,  before  the  delivery  of  the 
declaration,  took  oat  a  summons  to  stay  proceedings  on 
payment  of  15/.,  and  the  costs  tiien  incunredji  which  the 
plamtiff  refused  to  accept,  but  proceeded  in  the  action  by 
delivering  a  dedaration,  and  the  defendant  pleaded  the 
general  issue,  and  paid  Ifi^  inta  Court,  which  the  plaintiff 
afterwards  took  out  in  fuU  satisfaction  of  his  demand;  the 
Court  refused  to  deprive  him  of  the  costs  incurred  be* 


(a)  13  East,  661.  (c)  Lord  Chief  Justice  Bett  was  absent. 

{b)  4  Tftunt.  255.  {d)  6  B.  Moore,  430. 
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tween  the  obtaining  the  rule,  and  the  taking  the  money 
out  of  Courtj  there  being  nothing  oppressive  or  vexatious 
in  the  plaintiff's  conduct. 

Mr.  Justice  Burrouoh  concurred. 

Mr.  Justice  Gaselee. — ^In  the  case  of  Sawbridge  v. 
CoxweU^  the  application  was  made  after  the  plaintiff  had 
taken  the  money  out  of  Court.  In  Burmester  v.  Hilch, 
Mr.  Justice  Le  Blanc  said — ^''Without. a  strong  case  is 
made  out  to  shew  an  intentional  vexation,  and  view  to  en-: 
hance  expense, on  the  part  of  the  plaintiff,  there  seems  to 
be  no  ground  for  the  Court  to  interfere  out  of  the  or* 
dinary  course."  And  Mr.  Justice  i|i9ay/ey  said — '^The 
only  inconvenience  that  can  ensue  in  such  a  case  as  this, 
is  the  additional  costs,  of  the  declaration;  but  that  wQuld 
not  necessarily  overbalance  the  inconvenience  of  the  new 
mode  of  proceeding  now  proposed."  Here,  there  is  no 
case  made,  out  of  intentional  vexation  or  oppression  on 
the  part  of  the  plaintiffs,  who  only  refused  to  accept  the 
money  at  the  time  it  was  offered. 

Rule  refused.    . 


Friday^ 
Nov.  17th. 

Where,  for  a 
scries  of  years, 
the  agent  of  a 
lessor  had  al- 
lowed his  te- 
nants to  deduct 
a  sum  yearly 
for  the  land- 
tax,  according  to 


Bramston  9.  Robins. 

jThIS  was  an  action  of  replevin. 

The  declaration  was  in  the  common  form,  and  stated 
that  the  defendant  had  taken  and  detained  certain  goods 
and  chattels  of  the  plaintiff 's  t>f  the  value  of  68/.  10s.  5d. 

The  defendant  made  cognizance  as  bailiff  to  TAamasLai' 
the  improved      ter  and  James  Dashwood,  for  89/.  8#.,  being  parcel  of  the 

▼alue  of  the  pre- 
mises demised,  and  gave  receipts  accordingly:— ITeU,  that  the  lessor's  assigns  could  not  dis- 
train upon  a  subsaquent  tenant  for  the  money  which  had  been  so  allowed. 


IN  THB  SEYBNTH  YBAK  OF  OBO.  IV. 

Slim  of  9I2L  due  for  aeventeen  years'  rent  in  arrear  from  1926 
the  plaintiff  to  the  said  Thomas  Loiter  and  James  Dcuh^ 
wood,  to  the  2dth  of  March,  1824,  by  virtue  of  a  de- 
mise theretofore  made,  at  and  under  the  rent  of  16/.,  pay- 
able quarterly,  the  residue  of  the  said  sum  of  272/.  being 
satisfied. 

Plea  in  bar,  riens  in  arriere,  whereupon  issue  was 
joined. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Best, 
at  Westminster,  at  the  Sittmgs  in  the  last  Easter  Term, 
a  verdict  was  taken  by  consent  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  on  the  following  case: — 

^  In  the  year  1764,  Henry  Dawtins  was  seised  in  fee  of 
the  premises,  for  the  rent  of  which  the  distress  was  made, 
being  one  of  two  dwelling  houses,  Nos.  9  and  10,  Beaufort 
Buildings,  Strand,  in  the  county  of  Middlesex;  and,  by 
indenture  of  the  17th  of  October,  1764,  made  between  the 
said  Henry  Datokins  of  the  one  part,  and  one  Henry 
MUl  of  the  other  part,  Dawiins  demised  to  Mill,  his 
executors,  administrators,  and  assigns,  the  said  dwelling- 
houses,  to  hold  the  same  from  Lady-day,  1807,  for  the 
term  of  forty-three  years,  at  the  yearly  rent  of  16/.,  and 
16/L,  clear  of  all  taxes  except  the  land-tax,  payable  quar- 
terly, at  the  four  usual  days  of  payment  of  rent  in  the 
year,  the  first  payment  to  be  made  on  Midsummer-day 
next  ensuing  the  commencemoit  of  the  term. 

''  T'homas  Latter,  the  present  landlord,  and  his  trustee, 
James  Dashwood,  became  seised  of  the  property  on  the 
£6th  of  April,  1786.  James  Whiting  became  possessed 
of  the  term  demised  by  the  indenture  of  1764,  on  the  25th 
6i  December,  1822. 

'*  From  the  commencement  of  the  term,  to  the  time  of 
Whiting's  purchase,  m  the  year  1822,  the  rent  of  16/.  and 
16/.  per  annum,  was  paid  to  Mr.  Tyndale  (who  acted  under 
a  power  of  attorney  from  Thomas  Latter,  to*  receive  his 
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rentSj  pursuant  to  a  deed  of  trust  for  securing  an  amuitgr 
to  a  third  party),  the  tenant  pyr  the  tune  being  first  de- 
ducting thereout  the  fuH  amount  of  tiie  bnd-tax  <lbarg«d 
upon  the  unproved  value  of  the  two  houses  (wliieh  im- 
proved rent  was  rated  at  70/.  per  annum  for  eaeh  house), 
agreeably  to  the  foUowmg  receipt: — 

"  •  Received  I6th  of  May,  I8I7,  of  M.  Michel,  Esqr., 
by  paymoit  of  Mr.  Caa,  half  a  year's  growd-««enl;  due  to 
Thonuis  Latter,  Esq.,  ai  Lady^day  last,  a3  undcir* 

'  (Signed)        G.  B.  Tyndale. 
Allowed  (me  year's  land4a^^  due  Lady^ 

day,  1817 £  7    0    0 

Casireemped 9    0    0 


£16    0    0 


''  Whiting  (who  becane  possessed  of  the  term  on  the 
S5th  of  December,  1822)  and  the  plainliff  in  this  suit 
were  partners;  and  soon  ^t^T  that  time,  Ae  plaintiff  and 
Whiting  entered  into  possession  of  the  premises,  the  part- 
nership business  being  carried  on  there. 

**  After  Whiting  became  assignee  of  the  term,  aad  up 
to  Lady-day,  1624,  the  fuH  amount  of  the  rent  was  paid 
without  any  deduetion  whatsoever  in  respect  of  paynuats 
.   on  account  of  the  land-tax. 

''  On  the  14th  of  April,  1824,  a  demand  was  made  upon 
the  plaintiff,  on  behalf  of  Latter,  for  die  sum  of  100/.  Os. 
5d.,  arrears  of  rent  for  the  house  No.  9,  and  a  similar  de- 
mand for  the  like  sum  of  100/.  Os.  bd,  in  respect  of  the 
other  house,  No.  10. 

'*  The  following  are  the  amounts  of  the  assessments 
made,  from  time  to  time,  upon  the  two  houses  in  respect  of 
the  land-tax,  the  amounts  whereof  have  been  retained  and 
deducted  by  the  tenants  for  the  time  being,  without  any 
objection  being  made  to  such  retainer  and  deduction  on 
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the  part  of  the  reoeivor  before  mentioBed.     Mr.  Laher        1^826. 
resided  ahroad  "wben  Midbi  aasesamento  were  made,  and 
the  aoloiitts  thereof  so  retained  aUd  deducted.    The 
asBesanentB  were  ad  iSrilow,  rfk. 

£    s.    d. 
'' '  Fr^m  1807  io  1818  incluMve     .    7    0    0  per  mnum. 
For  1819 10  17    0 

—  18B0 10  16    8 

—  188^1 10  16    6 

--  l8Sg 9  15    0 

''  The  demand  on  behalf  of  the  landloxdi  for  which 
the  distress  in  question  was  made,  was  for  the  amount 
allowed  for  knd-tax  from  Lady 'day,  1807,  to  Lady* 
day,  18S2,  upon  the  surplus  assessment  on  and  beymid 
the  proportion  of  such  assessment,  as  attached  to  the  rent 
reserved  on  the  lease  of  1764,  m  respect  of  the  house  in 
wfaidi  the  distress  was  made. 

''  If  the  Oouit  should  be  of  ofnnion,  that  the  tenants  weme 
justiied  in  making  such  retainer  and  deduction,  or  that 
tfie  defendant  was  otherwise  preduded  from  enforcing  his 
demand  by  way  ^  distress,  at  the  time  the  distress  in 
question  was  taken,  then,  a  Terdict  was  to  be  entered  for 
the  i^aintiff,  for  the  sum  of  4/.  4if  •  and  costs.  But,  if  the 
Court  should  be  of  opinion  that  the  defendant  was  entitled 
to  recover,  then  a  verdict  was  to  be  entered  for  him,  for 
the  sum  of  39/.  8^.,  with  a  finding  of  the  value  of  the  dis- 
tress, without  regard  to  the  form  of  the  pleadings." 

The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Wilde,  for  the  plaintiff,  was  stopped  by — 

Lord  Chief  Justice  Best,  who  said,  that,  although,  in 
the  case  of  Harris  v.  Shipway  (a),  where  the  plaintiff  gave 

(a)  Bull.  Ni.  Pri.  (7th  Edit.,  by  Bridgman),  182,  a. 
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1826.  a  note  of  hand  for  rent  in  arrear^  and  took  a  recdpt  for  it 
BBAMSToif  ^l^^n  P^clf  and  the  defendant  afterwards  distrained  for  the 
rent,  and  the  phdntiff  brought  trespass — it  was  held»  that, 
notwithstanding  this  note,  the  defendant  might  distrain, 
for  it  was  no  alteraticm  of  the  debt  till  payment;  yet,  in 
SnUih  r.  fFilson{a),  it  was  dedded,  that,  if  ^.  indorse  a 
note  to  B.  for  a  precedent  debt,  and  B,  give  a  receipt  for 
it  as  money  when  paid,  yet  if  he  neglect  to  apply  to  the 
drawer  in  time,  and  by  his  laches  the  note  is  lost,  it  will 
extmgubh  the  precedent  debt.  And,  in  the  case  of  fFiat" 
son  V.  Atkins  (b),  where  a  party  took  seven-sixteenths  of 
certain  premises,  the  whole  of  which  were  then  rated  at 
the  annual  value  of  S5A,  and  the  lessor  covenanted  to  pay 
all  taxes  then  chargeable  on  the  premises,  or  any  part 
thereof,  or  on  the  yearly  rent  thereby  reserved,  and  the 
lessee  covenanted  to  pay  all  fresh  taxes  which  should 
thereafter  be  charged  upon  the  premises,  or  any  part  there- 
of: it  was  held  by  Mr.  Justice  Bayley  and  Mr.  Justice 
Holroyd  {disseniiente  Abbott,  C.  J.),  that  the  true  con- 
struction of  these  covenants  was,  that  the  lessor  should 
pay  such  taxes  as  were  chargeable  on  the  premises  ai 
the  time  of  making  the  lease,  considering  them  as  of  the 
annual  value  of  seven-sixteenths  of  35L,  and  that  tibe  lessee 
should  pay  all  fresh  taxes,  and  all  such  additions  to  the 
taxes  formerly  chargeable  as  were  occasioned  by  the  im- 
proved value  of  the  premises.  His  Lordship  dien  called 
upon — 

Mr.  Seijeant  Lames,  for  the  defendant,  to  support  the 
distress  made  by  him  as  bailiff  to  the  ground-landlord 
Latter,  and  his  trustee  Dashwood. 

The  learned  Serjeant  submitted,  that,  if  the  only  ques- 
tion were  with  regard  to  the  payment  of  the  land-tax,  it 

(a)  Bdl.  Ni.  Pri.  182,  a.  (6)  3  Btm.  &  Aid.  647. 
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^fould  be  dispoaed  of  by  the  case  of  Hyde  v.  Hill  (a),  ^826. 
where^  under  a  covenant  in  a  building  lease,  by  the  tenant, 
to  pay  all  the  taxes  (except  the  land-tax),  it  was  held,  that 
the  landlord  was  only  to  pay  the  old  land-tax,  and  not  the 
additional  land-tax  occasioned  by  the  improvement  of  the 
estate;  but  the  only  question  here  was,  whether  the  plain- 
tiff had  paid  the  rent  or  not. 

[Mr.  Justice  Gaselee. — ^The  question  is,  whether  or 
not  the  defendant  had  a  right  to  distrain.] 

If  the  rent  was  not  paid,  but  was  allowed  to  be  in  ar- 
rear,  the  remedy  by  distress  would  always  continue. 
There  is  no  statute  of  limitations  to  operate  against  such 
a  remedy;  for,  the  relation  of  landlord  and  tenant,  a  re- 
servation of  rent,  and  the  fact  of  its  being  in  arrear,  are 
an  that  is  necessary  to  constitute  a  right  in  the  landlord  to 
distrain;  it  is  of  no  consequence  in  whose  possession  the 
premises  may  happen  to  be;  the  only  question  then  is,  whe- 
ther there  was  a  subsisting  tenancy,  at  the  time  of  the  dis« 
tress.  It  may,  perhaps,  be  urged,  that,  in  this  case,  there 
is  no  rent  in  arrear,  by  the  acquiescence  of  the  landlord  in 
giving  the  receipts  to  the  plaintiff;  but  rent  becomes  due 
by  the  effluxion  of  time;  and  when  due,  the  only  question 
is,  whether  it  has  been  discharged  or  not;  and  nothing 
short  of  actual  payment  will  amount  to  a  discharge. — 
There  is  no  doubt,  that,  in  this  case,  an  action  of  cove- 
nant would  have  lain  against  the  lessee,  who  could  only 
have  pleaded  fiens  in  arriere,  which  plea  would  have  rais- 
ed precisely  the  same  question  that  arises  on  the  facts 
stated  in  this  case;  vix.  whether  or  not  the  rent  had  been 
satisfied  by  payment.  No  fact  of  actual  payment  is  either 
alleged  or  contended  for  on  the  part  of  the  defendant;'  and 
it  is,  in  fact,  quite  clear  that  only  part  of  the  sum  due  lias 
been  really  paid.  The  receipt  given  imports  only  a  part 
payment  in  cash,  m.  "  cash  received  9/."  the  remaining  7L 

(a)  3  Term.  Rep.  377- 
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1826.  are  slated  to  1m  allowed  for  one  year's  laad-tox^  doe  Ladf/' 
day;  but  the  question  ia,  whether  thia  sum  was  prt>- 
peily  <tr^egtllj  ali»y^tit  so  as  to  enable  the  plaiolnS  to 
avail  hiiaself  of  sudi  «at  aUowanoe.  Even  a  letseipt  in  fidl 
of  aU  demands  is  not  ooftclttsive  «yideBoe  that  the  ifioney  hha 
beeo  paid;  and*  ^^eeiatty  ^htik,  as  in  this  case,  a ipar> 
ticular  mode  is  pointed  out  whereby  sueh  paynent  is  al-* 
^ged  to  have  been  loader  it  cannot  be  orateisded  that  it 
is  more  obligatory  tm  the  pavty  gmt^  the  vaoeipt,  than  a 
receipt  iu  full  would  have  been:  in  fac^  it  odiy  tends  to 
shew  that  a  part  has  been  deducted  and  ronoins  unpaid ; 
and,  unless  the  tenant  can  satisfy  the  Court  that  he  had  a 
r^^  to  make  such  deduction,  the  fidl  amount  most  be 
considered  to  remain  unsatisfied*  A  party  cannot  control 
the  operation  of  a  ooFonant  in  a  deed  by  the  language 
of  a  receipt;  but  he  is  bound  to  answer  erery  stipuk^ 
tion  of  the  -deed  per  se:  there  cannot  be  a  parol  discharge 
to  a  ooTOoawt ;  nor  even  a  written  one,  unless  by  deed*  It 
would  be  a  great  faardahip  upon  a  landlord,  who  was 
abroad  at  the  time,  if  he  weee  to  be  deprived  of  a  pcHrtion 
of  his  rent,  to  whidi  he  had  niever  renounced  his  claim, 
in  consequence  of  his  having  given  a  power  of  attorney  to 
the  truatee  to  satisfy  an  amuiity  to  a  third  person.  The 
trustee  was  the  mere  agent  of  the  annuity  creditor. 

It  is  no  answer,  to  say  that  the  receipt  is  a  satisfaction 
of  the  debt;  as  a  debt  created  by  deed  must  be  discharg- 
ed either  by  deed  or  by  actual  payment.  A  part  payment 
of  a  debt  will  not  operate  in  discharge  of  the  remain* 
der.  Here,  there  is  merely  evidence  of  a  payment  of 
part;  and  that  evidence  will  not  amount  to  satisfiEu:- 
tion:  Budi  a  receipt  might  perhaps  avail  a  party  in  an 
action  of  assumpMi,  but  it  cannot  be  pleaded  in  bar,  as 
against  a  covenant,  or  a  distress.  At  all  events,  the 
plaintiff  has  hb  remedy  against  the  previous  tenant'  and 
assignee  of  the  term,  who  covenanted  with  him  against 
any  previous  incumbrances.    Tlie  landlord,  in  fact,  never 
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veeeiieddKrait;  at  therenft  was^noC  paid,  bui  only  part  of 
k,  aad  Ifae  mmnidfir  waa  sui^osed  to  be  dkcharged  by  brammok 
ceiAainjdedUietioBSiKtMli  the  fdaioiiffwaa  doI  entitled  to 
make:  at  most,  Ae  ladlcmd  lonly  received  pait  of  )ua  4ebt  $ 
aad  tbeBeiS'Do  adeqpnle  •conttdeimlkm  mhy  he  ahoald  be 
prenased  to  have  TeliBqwafaed  his  ekini  4o  the  remaiader. 
It  V88  hfiU,  in  Ae  «aae  of  JPUch  v.  Suiiom{<i),  that  ao* 
oeptanoe  lof  a  leas  caanot  be  a  aata^ictiQn  in  law  of  a  gittat- 
er  sum  Aem  Aae;  aor  caai  it  i»peiate  as  an  extinguiahment 
of  dbe  original  eawe  of  actloiit  though  aeoompanied  by  a 
coaditioBal  promiae  to  pay  the  nesidtte  when  of  ability: 
and  Lord  EUemtarmtgk  Ihere  aaid — **  It  cannot  be  pre* 
tended,  thai  a  ceccipt  of  part  only*  though  eBpreaeed  to 
be  in  idU  of  all  denumda,  muat  have  the  same  opetatioB  as 
a  idease.  It  is  ImpoasiUe  to  contend  that  acceptance  of 
171.  lOt.,  18  an  ezdttgiiiahmcsit  of  a  debt  of  601.  There 
aniat  he  some  coneideration  for  Ae  jeMaqui^ment  of  the 
veaitee;  aonetfaing  oollateraJ  to  shew  a  poesibUity  of  bene- 
fit to  the  party  xdinqnidung  his  ftvther  dam^  otherwise 
dM  agneement  is  midum  paeimm.  It  was  expressly  deter- 
mined in  Gimber  v.  Wtme  (b),  that  acceptance  of  a  security 
for  a  lesser  sum,  cannot  be  pleaded  in  satisfiictioa  of  a  simi- 
lar security  for  a  greater;  and  that  dedsion  is  directly 
soHported  by  the  authority  of  PmnelTs  case  (c),  which  ne- 
ver appears  to  have  been  questioned*" 

Although  it  amy  be  said,  that  this  case  may  be  assimi- 
lated to  those  of  Andrew  r.  Hameoci  {d),  and  Sprugg  y. 
HammMd  {e\  wfaero  it  was  hdd,  that,  if  a  tenant  omit  to 
deduct  the  landpfeax  from  year  to  year,  he  cannot,  .after  a 
long  series  of  years  has  elapsed,  enforce  his  claim  to  a  de- 
ductacm,  by  setting  off  the  land-tax  ot  former  years,  against 
die  rent  of  the  current  year,  or  by  brin^g  an  action  for 


(a)  5  East,  230.  {d)  3  B.  Mmts,  278;  5.  C.  1 

(6)  1  Str.  426.  Brod.  &  Bing.  37- 

(c)  5  Bep.  117.  (0  4  B.  Moore,  431. 
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money  had  and  received;  yet  the  grounds  upon  which 
these  decisions  were  founded,  was,  that  the  statute  (a)  re- 
quires the  tenant  to  deduct  the  landlord's  hmd*tax  which 
the  tenant  lias  paid  out  of  the  current  rent;  and  that  the 
tenant,  having  acquiesced  in  the  bndlord's  demand,  as  of 
right,  of  the  entire  rent,  could  not  afterwards  resdnd  a 
voluntary  payment ;  but  neither  of  these  principles  applies 
to  the  setting  up  an  improper  receipt  made  without  con-* 
sideration,  and  in  evident  mistake,  for  the  purpose  of  de- 
feating an  instrument  under  seal.  Although  in  Dehby 
V.  Moore  (a),  where  an  occupier  of  land,  having,  dur* 
ing  a  course  of  twelve  years,  paid  to  the  collector  of  taxes 
the  landlord's  property*tax,  and  the  full  rent  as  it  became 
due  to  the  landlord,  without  claiming  any  deduction  on 
account  of  the  tax  so  paid:  it  was  held,  that  the  occupier 
could  not  recover  back  from  the  landlord  any  part  of  the 
property-tax  so  paid ;  although  there  it  appeared,  that  the 
tenant  had  paid  the  property-tax  by  voluntary  payments,  and 
such  a  voluntary  payment  may  be  considered  in  the  na- 
ture of  a  gift;  whilst  here,  there  was  no  evidence  of  ac- 
tual payment  by  the  tenant,  but  only  of  a  constructive 
payment  by  the  terms  of  the  receipt. 

Lord  Chief  Justice  Best. — I  confess,  when  I  first  looked 
at  this  case,  I  had  no  doubt  as  to  the  conclusion  at  which 
we  ought  to  arrive :  if  we  were  to  decide  as  has  been 
contended  for  by  my  brother  Lawe^,  we  should  lay  down 
a  most  unjust  doctrine  as  far  as  regards  tenants,  who  may 
by  chance  be  placed  in  difficult  situations.  I  felt  die  full 
force  of  the  argument,  that  an  acceptance  of  part  of  a 
debt,  IS  not  an  extinguishment  of  the  whole.  The  case  of 
Fitch  V.  Sutton  fully  establishes  that  principle,  and  we  are 
bound  to  abide  by  it.  But  what  are  the  facts  of  this  case? 
In  1764,  a  lease  was  granted  of  two  houses,  to  commence 

(a)  38  Geo.  3,  c  5, 8. 17-  (6>  1  Bam.  &  Aid.  123. 
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IB  1807,  and  .to  oontimie  for  .forty-three  jean,  at  the      ^^Q^*^ 
yearly  rent  of  162^  for  each  bouse.    From  the  year  1807 
to  18S2,  die  tenant  paid  the  hmdlord  the  aboTe  rent  of 
16^/  that  is,  9L  was  paid  in  cash,  and  the  remaining  7^ 
waa.retained  or  deducted  for  the  land-tax,  and  was  so  al- 
lowed by  the  landlord.    The  improved  rent  of  the  two 
houaea  increased,  and  was  rated  at  lOL  per  aimtim  finr 
each  house;  and,  in  the  year  1822,   9L  I5s.  was  the 
amount  of  the  assessment  deducted ;  and  then  the  landlord, 
for  the  first  time  discovered  the  disproportion  between 
the  land-tax  and  the  rent,  and  complained  that  he  had 
a  dammo9a  haredUas,  as  he  was  obliged  to  pay  more 
than,  he  received.     It  was  in  the  year  1822  that  the 
premises .  passed  into  new  hands,  rts.  into  those  of  the 
plaintiff  and  his  partner  WhUing.    They  took  possession 
under  the  assurance  of  the  landlord  himself,  that  all  the 
preyious  rent  had  been  discharged;  for  he  had  given  re- 
ceipts for  .rent  to  the  previous. tenants,  which  amounted  to 
a  complete  discbarge.    It  would  be,  I  think,  a  great  hard- 
ship upon  an  inrcoming  tenant,  to  oblige  him  to  pay  a  by- 
gone rent  for  the  last  seventeen  years;  but  my  brother 
Lowes  has  contended  that  it  would  not,  as  the  tenant  ia 
such  case  might  call  upon  those  who  gave  him  possession: 
lHit,«ifwe  look  round  this  metropolis,  and  obserre  what 
chan^a  have  taken  place  within  the  last  seventeen  years, 
we  riiould  find  that  there  would  not  be  much  to  receive 
firom  by-gone  tenants;  some  are  in  their  graves,  others  have 
become  bankrupt  or  insolvent  within  that  period ;  so  that 
there  would  be  nothing  to  repay  an  in^coming  tenant  for 
such  a  demand,  which  the  landlord  had  induced  him  to 
diink  there,  was  no  pretence  to  make.    It  seems  to  me, 
therefore,  that  it  would  be  extremely  hard  if  judgment 
should  be  given  for  the  defendant;  but,  if  the  law  be 
with  him,  we  are  bound  to  give  him  the  advantage  of  it, 
although  it  might  be  against  the  justice  of  the  case. 

(a)2Salk.42142. 
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1826.  Tbe  principle  to^  wlwh  i  haw  before  adkcrted^  vtjr. 

that  a  pajment  of  part  oaiy  does  ant  amount  to  a.  dbh* 
ohavge  of  the  whole,  has  been  nmefa  hnieted  upon;  but, 
without  entering  into  any  unnecessarf  djequiaition:  upon 
that  point,  it  IB  quite*  suffiment  for  me  to  aay^that:!  com* 
cei^e  there  i»  a  marked  cEstinetioB  between^  the  present 
case  and  tfiose  £rom  which  that  principk  is  dsfhuMk.    in 
Ahdreuyy^  Hanceci,  Lord f^Wef  Justice  DaSow,  inaniMt 
lUmimns  judgmentr  went  ftdly  into  the  hvw  with  regavd  to 
the  eDnstraetion  and  operation^  of  the  kadrtax  aet  r  and  it 
WHS'there  held^  (bat,  where  a  tenant  had  paid  hmdi-tUD  and 
paving  rate»  for  six  suaoessire  yavs^^  without  daiming 
any  deductiiMi'  froni«  his  Luidlovd  fot  thaM  pajyvnents,  the 
tenant  oou:ld>  not  be  allowed  to  make  saeh  diutt  at  aay  snb^ 
sequent  period.     On  the  anifiority  of  that  ease,  I  must 
eonsidier,  that,  vndor  the  eireumstaaces^  stated  in  Ae 
present,  there  was- a  pa^mant,  not  oidy  ol  a  port  of  the 
rent,  but  ol  the  whole  fotharwise^  the  payment  of  tiiellaidv 
tax  by  die  tenant  would  ha«s>been  considered  as  a- gift^  to 
the  hndlovd;  and  Lord  Qnef  Justice  Dnttw  sa  eon* 
sidered  itin^Ndr^icf ▼*  Hmmodk,  wheve  h0said(i;^^'  The 
tenant  paid  the  rant  t»  Im  landlord,,  witfaoat  makiagtiie 
deduction  for  taxes,,  and  witlr  a  ftdi  knowledge  of  the 
foots;  this^  thexefore,  might  be  considered  as  a*  limi- 
tary pvpient;  it  was^  in  foot,  a:  giftr  to^  the  landlord.** 
The  only  distuiction<  is^  that,  in  that  case,  the  tenant 
paid  his.  landlord  the  foil  rent^  and  made  no  deduction 
foe  the  land-tax.  for  six  years^  and;  the  Court  therefore 
held,  that,  ae  the  deduction  had  not  been  made  at  the 
time  it  ought,  the  mon^  so  paid  to>the  landlord^  which 
might  have  been  deducted  for  the  land<-tBx,  should  be 
conndered'  to  haTe  been  given  ta  the*  landlord.    The 
decision  in  that  case  was  founded  uponithe  weil-knewn 
principle  of  law,  that,  if  money  be  given  or  paid  by 

(a)  3  Bi  Moore,  288. 
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one  party  to  another,  or  an  account  be  settted  be- 
tween them,  with  a  full  knowledge  of  all'  the  circumstan- 
ces under  which  auch  ^ft,  payment,  or  settlement  is  made, 
it  cannot  be  recovered  back,  if  there  be  nothing  against 
conscience  in  the  otherparty's  retaining  it  This  principle 
was  established  by  the  case  of  Brisbane  r.  Dacre^ia)^  and 
a  series  of  other  decisions  (i).  Htere,  it  appears  upon  the 
fiure  of  the  receipts  themselves,  that  the  rent  was  treated 
as  paid,  and  it  was  so  considered  both  by  the  tenant  and 
die  landlord's  authorized  agent;  and,  in  fact,  it  amounts  to 
the  same  things  as  if  the  tenant  had  paid  the  whote  of  the 
rent  to  the  landlord,  and  received  back  again  so  much  as 
he  had  previously  paid  on  account  of  the  land-tas.  If  the 
landlord  had  brought  an  action  of  covenant  for  the  rent, 
a  plea  of  payment  would  havii  been  a  suflScieat  answer; 
and  the  same  doctrine  applies  to  the  law  of  distress,  which 
only  afibrds  the  landlord  a  remedy  for  that  which  is  fa&rly 
due  to  him. 

I  am  wil&ng  to  admit,  that,  if  it  appeared  as  a  fkct 
upon  the  case,  that  the  Ikndlord  thought  that  the  as- 
sessment-for  the  hnd^taz  was  made  wpon  the  old  rent  re- 
served by  the  lease  of  ITSi',  and  not  upon  the  improved 
rent,  he  might  have  recovered;  but  no  such  fact  ap- 
pears; on  the  contrary,  we  must  infbr,  ftom  the  facts  stat- 
ed', that  die  parties  must  have  known,  at  the  time  the 
settlement  for  rent  was  made,  that  the  land-tax  was  as- 
sessed upon  the  improved  rent;  the  rate  of  7/.  upon  the 
old  rent  somewhat  exceeds  is.  in  the  pound;  but  afler- 
wardis  the  increased  rate  of  9/.  IBs.  is  more  than  10^.  in  the 
pound;  therefore,  the  parties  must  have  concluded,  that 
this  increased' assessment  was  made  in  consequence  of  Ae 
improved  rent,  owing  to  die  alterations  and  additions  to  the 
premises;  and  if  thed^ndant  knew  these  facts,  lie  can- 


(a)  3  Taunt.  143. 
(6)  See  %riiigT.Grecnt«)orf,4  Barn.  &Cre88. 281. 
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1826.  ^  not  recover  in  law,  upon  the  authority  of  the  case  of  BriS" 
bane  v.  Deuces.  There,  the  captain  of  a  king's  ship 
brought  home  public  treasure  upon  the  public  service, 
and  treasure  of  individuals  for  his  own  emolument;  he 
received  freight  for  both,  and  paid  over  one-third  of  it, 
according  to  an  Usage  theretofore  established  in  the  navy, 
to  the  admiral  under  whose  command  he  sailed*  Dis- 
covering that  the  law  did  not  compel  captains  to  pay  to 
admirals  one-third  of  the  freight,  the  captain  brought  an 
action  for  money  had  and  received,  to  recover  it  back 
from  the  admiral's  executrix;  but  it  was  held  (by|three 
Judges,  against  the  opinion  of  Mr.  Justice  Chambre) 
that  he  could  not  recover  back  the  private  freight,  be- 
cause the  whole  of  that  transaction  was  illegal;  nor  the 
public  freight,  because  he  had  paid  it  with  full  knowledge 
of  the  facts,  although  in  ignorance  of  the  law;  and  be- 
cause it  was  not  against  conscience  for  the  executrix 
to  retain  it  The  principle  of  that  case  was  establish- 
ed, with  regard  to  the  land-tax,  in  Andrew  v.  Hancock* 
But  my  brother  Lawee  has  endeavoured  to  distinguish 
that  case  from  the  present,  by  contending  that  here  there 
was  no  gift  or  voluntary  payment  of  money,  but  that  the 
plaintiff  had  deducted  what  he  had  no  right  to  do,  and 
only  made  a  partial  payment.  I  however  cannot  see  the 
distinction,  nor  bring  myself  to  disturb  the  case  of  An^* 
drew  V.  Hancock.  This  was  not  a  partial  payment,  but 
a  final  settlement  of  the  account  by  the  landlord,  with  fiili 
knowledge,  or  means  qf  knowledge^  of  all  the  facts.  If 
it  had  been  between  the  landlord  and  his  present  tenant^ 
the  plaintiff,  it  would  have  been  condusive,  and  bind- 
ing upon  both  parties;  and  proof  of  the  transaction  would 
have  been  sufBdent  to  support  a  plea  of  riens  in  arriere 
to  an  action  of  covenant;  but  here  the  contract  was  not 
between  the  original  parties  to  the  lease,  but  between  the 
landlord  and  a  party  who  became  possessed  of  the  pre- 
mises afterwards,  and  who  was  told  by  the  landlord  that  all 
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the  previously  accruing  rent  had  been  pud.  I  am  there- 
fore  clearly  of  opinion,  that  to  support  this  distressi  would 
be  inconsistent  with  law,  justice,  and  common  sense; 
and  consequently  that  the  plaintiff  is  entitled  to  a  verdict. 

Mr.  Justice  Park. — I  am  also  of  opinion  that  the  plain* 
tiff  is  entitled  to  judgment.     I  do  not  wish  in  the  least  to 
impeach  the  principle  laid  down  in  Fiieh  ▼.  SmUan,  and  in 
PmnelFg  case,  that  the  acceptance  of  a  lesser  sum  is  not 
a  satisfaction  of  a  greater;  but  I  do  not  think  that  princi- 
I^e  applies  to  the  present  case.    There  were  regular  pay- 
ments on  the  part  of  the  tenant;  and  it  may  be  considered 
as  though  he  had  paid  the  whole  of  the  money  to  the 
landlord,  and  had  received  back  part  of  it  again  from  him* 
The  cases  of  Andrew  v.  Hancock  and  Spraggs  v.  Ham- 
mond fiilly  establish  the  principle,  that  a  voluntary  pay- 
ment, made  with  full  knowledge  of  all  the  circumstances 
of  the  case,  cannot  be  recovered  back  by  the  person  mak- 
ing such  payment.  The  same  principle  applies  to  a  settle- 
ment of  an  account:  and  here,  it  appears,  that  the  account 
between  the  landlord  and  the  tenant  had  been  regular- 
ly settled  for  seventeen  years.    The  case  otBilbie  v.  Lum^ 
ley  (a),  to  which  I  referred  in  Andrew  v.  Hancock  (6),  was 
the  first  in  which  that  point  came  under  the  consideration 
of  a  Court  of  law:  the  question  was  there  fully  discuss- 
ed, and  it  was  held  that  money  paid  by  one,  with  full  know- 
ledge (or  the  means  of  such  knowledge  in  his  power,)  of 
all  the  circumstances  of  the  case,  cannot  be  recovered 
back  again,  on  account  of  such  payment  having  been  made 
under  an  ignorance  of  the  law. 

Mr.  Justice  BuRROUGH. — If  the  transactions  in  this  case 
had  been  confined  to  a  single  year,  it  might  have  made  some 
difference;  but  here  is  a  series  of  payments  for  seventeen 

(fl)  2  East,  469.  (6)  3  B.  Moore,  29U 
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yearsi  and  a  Jury  ought  not  to  presume  that  such  pay- 
ments bad  been  aHowed  by  the  landlord  under  a  mistake* 
He  admitted  the  legal  deduction  of  the  laod<4ax;  and  hat* 
ing  made  such  allowance  to  the  original  tenant^  it  is  a  mon^ 
strous  proposition  to  say,  that  he  may  turn  round  upon  an 
in-c(miing  tenanti  and  require  him  to  repay  the  sums  ^tch 
had  been  so  deducted* 


Mr.  Justice  Oaseler. — I  am  of  the  same  opinion:  the 
landlord  may,  if  be  think  fit,  resort  to  his  remedy  by  aCtioa 
of  covenant  against  the  original  lessee. 

Judgment  for  the  plaintiff. 


Friday, 
Nov.  17th. 

Thepluntiffcle* 
dared  in  at- 
tumptii  as  as- 
signee of  a 
bankrupt,  for 
goods  sold  and 
delivered  to  the 
defendant  by 
the  bankrupt, 
before  his  bank- 
ruptcy : — Htldf 
that  a  plea,  al- 
leging that  on  an 
account  stated 
between  the  de- 
fendant and  the 
bankrupt  before 
his  bankruptcy, 
the  former  gave 
his  bill  of  ex- 
change to  the 
latter,  and  was 
still  liable  to 
him  thereon, 
was  bad  upon 
general  de- 
murrer. 


RoLT,  Assignee  of  Welsford,  a  Bankrupt,  v.  Watson* 

jTeUS  was  an  action  Q{cuiuffipsii,  brought  fay  the  plain* 
tiffi  as  assignee  of  one  Welsford^  a  bankrupt 

The^r^i  count  of  the  declaration  stated,  that  the  defend- 
ant was  indebted  to  the  bankrupt  before  his  bankruptcy^ 
in  the  sum  of  50/.,  for  goods  sold  and  delivered,  and  a 
promise  to  the  bankrupt,  before  his  buikruptcy,  to  pay 
him.  There  were  five  other  counts,  all  of  which  stated 
the  defendant  to  have  been  indebted  to  the  bankrupt  in 
the  sum  of  50^;  and  the  promises  were  laid  to  have  been 
made  by  the  defendant  to  the  bankrupt,  before  his  bank- 
ruptcy. There  was  a  second  set  of  counts,  in  which  the 
promises  were  alleged  to  have  been  made  by  the  defend* 
ant  to  the  plaintiff,  as  assignee  of  the  bankrupt,  after  his 
bankruptcy. 

The  defendant  pleaded— ;^r^i,  the  general  issue;  and 
secondly 9  as  to  the  first  six  counts,  that  after  the  making  of 
the  promises  and  undertakings  in  those  counts  contained, 
and  before  Welsford  became  a  bankrupt,  to  wit,  on  &c., 
at  &c.,  an  account  was  had  and  stated  by  and  between  the 


Mr.  Serjeant  Wilde  to  support  the  plea. — The  learned  Ser- 
jeant admitted  that  Thomas  v.  Heathom  appeared  to  be 
in  point.  There,  to  a  declaration  in  assumpsit  by  the  assig- 
nees ofa  bankrupt,  for  1000/.  for  goods  sold  &c.,  the  defend- 
ant pleaded,  that  on  an  account  stated  between  him  and  the 

(a)  2  Bam.  &  Cress.  477;  S.  C.  3  Dow.  &  Ryl.  647. 
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baqkrupt  and  the  defendant,  of  and  concerning  the  naid  ^  1886. 
several  aums  of  money  in  the  said  six  counts  specified,  and 
upon  that  occasion,  he,  the  defendant  was  found  to  be  in 
anear  and  indebted  to  the  bankrupt  in  the  sum  of  14L 
Ids.  2d,  tat  which  said  last-mentbned  sum  the  bankrupt 
afiarwards,  to  wit,  on  &c.,  at  &c,  made  his  bill  of  ex- 
change in  writing,  and  then  and  there  directed  it  to  the 
defendant,  and  thereby  required  him,  three  months  after 
the  date  thereof,  to  pay  to  him  or  to  hia  order,  the  said 
sum  of  14{.  10».  SdL,  for  value  received,  which  said  bill  of 
exchange,  the  de&ndant,  upon  sight  thereof,  accepted,  for 
and  on  account  of  the  said  several  promises  and  under- 
takings in  the  said  six  counta  contained;  and  by  reason 
thereof,  he,  the  defendant,  then  and  there  became,  and 
was  and  still  is  liable  to  pay  to  the  bankrupt  or  his  order, 
the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  eflfect  of  the  said  bill  of 
eKfaaoget  and  of  his,  the  said  defendant's  acceptance 
thereoC 

The  plaintiff  added  a  simiUter  to  the  general  issue,  and 
demurred  generally  to  the  last  plea. 

The  defendant  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when — 

Mr.  Serjeant  Vaughan,  in  support  of  the  demurrer,  hav- 
ing referred  to  the  case  of  Thomas  v.  Heathorn  (a),  was 
stopped  by  the  Court,  who  called  { 
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1826.  bankrupt,  before  the  bankruptcy,  he,  the  defendant,  was 
found  to  be  indebted  to  the  bankrupt,  in  the  sum  of  4002. ; 
that  the  bankrupt  drew  a  bill  of  exchange  upon  the  de- 
fendant for  the  said  sum  of  400/.,  payable  to  him  or  his 
order,  which  the  defendant  accepted  and  returned  to  the 
bankrupt,  whereby  the  defendant  became,  and  was,  anid 
still  is  liable  to  pay  the  said  sum  of  400/.  to  the  bankrupt  or 
his  order,  or  to  the  assignees  or  their  order: — theplaintiff  re- 
plied, that,  before  the  bankruptcy,  the  bill  became  due,  and 
was  presented  to,  and  refused  payment  by  the  defendant, 
who  still  refuses  to  pay  the  same  to  the  assignees;  it  was 
held,  on  general  demurrer,  that  the  defendant's  plea  was 
no  answer  to  the  action;  inasmuch  as  it  was  pleaded  to 
the  whole  of  the  demand;  and  the  giving  of  a  bill  for 
400/.  was  not  in  point  of  law  a  satisfaction  of  1000/.,  the 
amount  of  the  debt  claimed.  But,  in  that  case,  the  plaintiff 
took  issue  on  the  plea;  whilst  here  he  has  demurred  gene- 
rally ;  and  the  plea  is  similar  to  that  in  Kearslaker.  Mor* 
gan{a),  where  a  plea  in  assumpsit,  that  the  defendant, 
who  was  the  payee  of  a  promissory  note,  indorsed  it  to  the 
plaintiff  for  and  on  account  of  the  said  debt,  was  held  to 
be  a  good  plea. 

But  the  Court  were  of  opinion,  that  this  case  fell  clear- 
ly within  the  principle  of  Thomas  v.  Heaiham,  which 
was  precisely  in  point. 

Judgment  for  the  plaintiff. 

(a)  5  Term  Rep.  613. 
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Hyde  v.  WoMBWELL.  Friday^ 

-j^  Nov.  ira. 

JIIR.  Serjeant  Wilde,  on  the  first  day  of  this  Term,  had  xhe  defendant, 

obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why  «  travelling 

.  ..,.  showman,  hav- 

the  declaration  and  subsequent  proceedings  in  this  cause  ing  been  duly 

should  not  be  set  aside  with  costs,  on  ike  ground  of  irre-»  ^^  referred"^ 

gularity,  as  the  defendant  had  never  been  served  with  tfaepiaindiPf 

**  •'  attorney  to  a 

notice  of  declaration.    It  appeared  that  the  defendant  was  certain  bouse  \n 

a  travelling  showman,  or  exhibiter  of  wild  beastSi  and  that  he  stated  he 

one  of  his  caravans  had  overturned  the  plaintiff's  chaise  in  ^^^<u^.°uie 

Bmekinghamshiref  for  the  injury  to  which  the  present  action  ^^  of  deda- 

«.       1       •        1  ration  was  left 

waa.coounenced*    The  defendant,  after  having  been  serv-  there  acoording- 

ed  with  process  at  Birmingham  (which  service  was  admit-  ^n  who  left^'* 

ted),  addressed  a  letter  to  the  plaintiff's  attorney,  referring  jj^  S,"J°^^^ 

lum^to  No.  8,  Angel  Court,  Great  Windmill  Street,  Lonr  the  defendant 

dam;  where  be  stated  he  should  be  on  a  certain  day;  the  but  only  occa- 

nodee  of  declaration  was  accordingly  left  there;  but  the  tn^l^X^A 

person  who  left  it  was  informed,  at  the  time,  that  the  de««  ^>t  ^^  ^u  ^^ 

known  where 

fendant  did  not  reside,  but  only  called  there  occasionally,  he  then  was:— 

and  that  it  was  not  known  where  he  then  was.  The  plain-  sufficien?Mr- 

tiff*s  attorney  considering  this  to  be  a  sufficient  service  of  Jce  of  **>«  no- 
notice  of  declaration,  caused  interlocutory  judgment  to 
be  signed;  and  a  writ  of  inquiry  was  subsequently  issued 
to  ascertain  the  amount  of  the  damage  done  to  the  plain- 
tiff^s  chaise  by  the  defendant's  caravan. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  sub- 
mitted, that,  under  the  circumstances,  there  was  a  sufficient 
service  of  the  notice  of  declaration,  as  it  had  been  served 
at  the  house  to  which  the  defendant  had  himself  referred 
the  plaintiff's  attorney;  and  although  the  defendant  was 
not  residing  there,  yet,  as  he  had  stated  that  he  should  be 
there  on  a  certain  day,  it  must  be  presumed  that  he  would 
be  apprised  of  the  notice  in  due  course.  The  defendant 
had  not  treated  the  house  in  Angel  Court  as  his  residence. 
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but  as  a  place  where  he  was  to  call  at  a  specified  time,  and 
which  he  had  held  out  as  the  place  where  he  would  be 
ready  to  meet  the  plaintiff's  attorney, 

Mr.  Seijeant  WUde,  in  reply. — The  question  is,  whe« 
ther  the  service  of  the  notice  of  declaration  in  At^el  Court 
was  binding  upon  the  defendant  He  had  merely  told  the 
plaintiflP's  attorney  that  he  should  be  there  on  a  given  day; 
and  it  appeared  that  he  occasionally  called,  but  had  never 
resided  there. 

Lord  Chief  Justice  BB8T.*-*If  there  had  been  nothing 
further  to  explain  the  defendant's  referring  the  plaintiflTc 
attorney  to  the  house  in  Ai^el  Courts  I  think,  he  would 
have  rendered  it  his  house,  sufficiently  for  the  purpose  of 
making  a  service  of  notice  good  at  that  place;  but  as  it 
was  explained  afterwards  not  to  be  his  house  of  residence, 
the  party  who  lefl  the  notice  having  been  informed  ibat 
the  defendant  only  called  there  occasionally,  the  service  of 
notice  of  declaration  there  was  not.  sufficient.  The  rule, 
therefore,  must  be  made  absolute,  upon  the  defendant's 
attorney  undertaking  to  appear  and  defend  the  action. 

The  rest  of  the  Court  concurrin^-^ 

Rule  absolute  on  the  above  terms  (a). 

(a)  See  Kemp  v.  Powell,  8  B.  vioe,  although  it  was  sworn  that 

Moore,  273,  where   the   Court  the  defendant  had  no  fixed  place 

would  not  allow  the  affixini^  a  of  residence,  and  that  the  plvnliff 

notice  of  declaration  in  the  Pro-  did  not  know  where  tQ  find  him. 
thonotary's  office,  to  be  good  ser- 
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1826. 

Webber  v.  Nicholas.  Nc^htBtL 

JMlL  Serjesnt  SptmUe^  on  a  former  day  in  this  Tendi  CoKsofamitia 
had  obUmed  a  rale,  oallbg  on  the  phintiff  to  shew  caoit,  ^3t^^^ 
why  it  should  not  be  referred  to  one  of  the  Prothonotaries  the  gcm  of  an 

•ctioa  at  law. 

of  this  Court  to  ascertain  the  amount  of  the  defendant's 
costs  recovered  against  the  plamtiff  in  a  suit  in  Chancery, 
which  had  been  instituted  by  him  against  die  defendant; 
4nd  why  the  latter  should  not  be  allowed  to  aet  off  the 
amount  of  such  costs  against  the  damages  found  by  a  Jury, 
on  the  trial  of  this  cause  at  Wesinmiier,  at  the  Sit- 
tings after  the  last  Term;  and  that,  in  the  aaean  time,  the 
po$tea  might  remain  in  the  hands  of  the  Associate,  and, 
that  entry  of  final  judgment  might  be  stayed.  The  learn* 
ed  Seijeant  founded  his  motion  upon  an  affidavit  by  the 
defendant,  which  stated  that  thu  eause  was  tried  at  the  81t- 
tii^  after  the  last  Term,  when  the  plaintiff  obtained  a  ver- 
dict a^unst  the  defendant  f<^  12KH.  (a),  and  that  the  plain- 
tiff's attorney,  on  the  8th  instant,  gave  notice  of  taxing  his 
costs  in  this  action  on  the  10th;  that,  on  the  18th  Jamuarfft 
1825,  the  plaintiff  filed  a  bill  against  the  defendant  in  the 
High  Court  of  Chancery^  arising  out  of  the  same  matters  in 
difference  as  were  in  dispute  betwew  the  parties  in  the  pre- 
sent action ;  that,  on  the  12th  oi  April  Uat,  the  defendant  ob- 
tained an  order  of  that  Court,  that  the  plaintiff's  bill  might 
stand  dismissed  with  costs,  for  want  of  prosecution;  and  that 
it  waa  thereupon  referred  to  the  iMaster  to  tax  such  costs ; 
that  the  defendant's  bill  of  costs  was  accordingly  taxed  at 
the  sum  oiSSL  16f.  8dL  which  was  ratified  by  the  Master; 
that  the  defendant  had  been  unable  to  obtain  payment  of 
that  sum,  or  any  part  thereof,  from  the  pbuntiff;  but  that 
the  same  stiU  remained  due  and  payable  to  the  defendant. 
The  learned  Segeant  relied  upon  the  eases  of  Hall  t. 
Ody  (6),  and  JSarrison  v.  Bainbridge  (e). 

(a)  See  1  Ry.  &  Mood,  419.  (6)   2  Bos.  &Pul.  28. 

(c)  2  Barn  &  Cress.  800;  S.  C.  4  Dow.  &  Ryl.  363. 
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1826.  Mr*  Serjeant  Vaughan  and  Mr.  Sexjeant  Witdet  now 

shewed  cause. — Although,  in  HaU  v.  Ody^  it  was  held, 
that  the  costs  of  two  actions  between  the  saine  parties, 
though  in  two  different  Courts,  might  be  set  off  against 
.one  another;  and  that  in  this  Court  it  might  be  done, 
notwithstanding  the  lien  of  the  attorney  for  his  costs; 
yet.  Lord  Chief  Justice  Eldon^  in  giving  judgment,  ex- 
pressed himself  in  strong  terms  against  the  practice.  His 
Lordship  said: — ''  Finding  it  to  be  the  practice  of  this 
Court,  that  an  attorney  shall  not  take  his  costs  out  of  the 
.fund,  which,  by  his  diligence  he  has  recovered  for  his 
client,  where  the  opposite  party  is  entitled  to  a  set-off,  it 
does  not  become  me  to  say  more,  than  that  I  find  it  to  be 
.  the  settled  practice  with  much  surprise,  since  it  stands  in 
direct  contradiction  to  the  practice  of  every  other  Court, 
as  well  as  to  the  principles  of  justice.  In  the  Court  of 
Chancery t  the  same  parties  are  often  concerned  in  many 
suits,  and  I  never  knew  the  idea  entertained  of  arrang- 
ing the  funds,  till  the  respective  attorniea  were  paid  their 
.costs.  However,  as  the  attorney  in  this  case  has  acted 
with  a  knowledge  of  the  settled  practice  of  the  Court,  he 
can  have  no  right  to  claim  the  advantage  of  a  more  just 
principle;  and  it  will  remain  for  the  Court  to  consider, 
whether  the  practice  of  the  Court  of  King^s  Bench  should 
not  be  adopted  here  for  the  future."  And  both  Mr.  Justice 
Heathy  and  Mr*  Justice  Booke,  stated,  that  there  could  be 
no  objection  to  have  the  practice  reconsidered.  And,  al- 
though, in  the  case  of  Harrison  v.  BainbridgCf  where  a 
bill  in  equity  had  been  dismissed  with  costs,  and  the  plain- 
tiff brought  an  action  for  the  same  cause  and  recovered 
a  verdict;  the  Court  of  King's  Bench  held,  that  the  costs 
in  equity  might  be  set-off  against  the  judgment,  yet  it 
was  expressly  stated,  that  it  must  be  subject  to  the 
lien  of  the  attorney.  No  action  at  law  can  be  main- 
tained to  recover  the  costs  of  a  suit  in  equity;  nor  can 
they  be  set  off  against  a  verdict  obtained  in   such  ac- 
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tion ;  because  there  is  no  mutuality  between  tHem.  In  1826. 
Carpenter  t.  Thomion  (a),  where  a  bill  had  been  filed 
in  a  Court  of  equity  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  an  estate,  and  the  decree 
was  for  the  payment  of  interest  on  the  purchase-money, 
and  costs;  it  was  held,  that  no  action  at  law  was  maintain- 
able  to  recover  such  interest  and  costs:  and  as  a  pro- 
ceeding in  equity  cannot  be  made  the  foundation  of  an 
action,  neither  can  an  order  of  a  Court  of  equity  for 
the  payment  of  costs;  and  therefore,  such  costs  ought  not 
to  be  made  the  subject  matter  of  a  set-off;  which  proper- 
ly can  only  apply  to  a  debt,  whereon  a  cross  action  may 
be  maintained :  for  it  is  an  established  rule,  that  debts, 
which  may  be  set-off  against  one  another,  must  be  of  an 
equal  degree;  but  as  there  is  no  legal  remedy  for  obtain- 
ing money  under  the  decree  of  a  Court  of  equity,  such  a 
debt  cannot  be  set-off  against  the  costs  recovered  in  an 
action  at  law.  The  Court  of  King*s  Bench  have  very 
property  protected  attornies,  and  this  Court  should  adopt 
a  similar  practice,  and  provide,  that  the  equitable  rights 
of  parties  should  not  interfere  to  prejudice  the  rights  of 
their  attornies. 

Mr.  Serjeant  Spaniie,  in  support  of  his  rule. — ^The  case 
of  Hall  V.  Orfy,  has  never  been  reversed,  and  although 
Lord  Eldan  there  expressed  himself  dissatisfied  with  the 
practice  of  this  Court,  yet  afterwards,  as  Lord  Chancellor, 
in  the  case  of  Ex  parte  Rhodes  {b),  his  Lordship  recog- 
nized the  distinction  between  the  practice  of  this  Court 
and  that  of  the  King*e  Bench;  the  former  not  allowing 
the  attorney's  lien  to  interfere  with  the  party's  right  to  set 
off  the  costs  of  one  action  against  another;  and  the  latter 
holding  it  to  be  paramount  to  any  claim  of  the  parties. 
In  Emden  v.  Darley  (c),  this  Court  would  not  allow  an 

(a)  3  Bam.  &  Aid.  52.       (5)  15  Ves.  599.        {c)  1  New  Rep.  22. 
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attomey^s  lien  npon  Ae  costs  to  prevent  a  set-off  in  costs 
between  the  parties  to  a  suit. 

Lord  Chief  Justice  BBST.-^inoe  the  case  of  Hall  ▼. 
Odfft  the  practice  in  this  Ck>art  has  uniformly  heea^  that 
liie  attorney  should  trust  to  the  stability  of  his  own  dient 
•  fer  the  payment  of  his  costs;  and  that  the  costs  of  two  ac- 
tions between  two  parties  may  be  set  off  against  eadi  other, 
although  the  suits  were  prosecuted  in  different  Courts.  An 
attorney  has  a  Uen  upon  the  papers  of  his  client  upon  a 
general  account;,  but  we  haye  always  held,  that  his  lien  for 
costs  is  subject  to  the  equitable  dahns  of  the  parties  in  the 
cause.  It  is  true  that  the  Court  of  King^s  Bench  have 
adopted  a  different  rule,  and,  although  Lord  EUoUf  when 
Chief  Justice  of  thii  Court,  lamented  the  variance  of  prac- 
tice between  the  two  Courts,  yet  he  admitted  the  rule  laid 
down  by  this  Court,  and  acted  upon  it. 

As  to  the  distinction,  which  has  been. insisted  upon, 
between  costs  in  a  siut  at  law  and  costs  in  a  suit  in  equity, 
I  do  not  think  it  to  be  well  founded.  It  has  been  urged, 
indeed,  that  no  action  at  law  can  be  sustained  to  recover 
costs  in  a  suit  in  equity;  but  an  action  will  lie  for  the 
breach  of  any  order  for  the  payment  of  money  under  a  rule 
of  Court.  I  am  dearly  of  opinion,  dierefore,  that  this  rule 
must  be  made  absolute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  by 
no  means  follows  that  the  costs  of  a  suit  in  equity  may  not 
be  the  subject  of  a  set-off  against  the  costs  of  an  action  at 
law,  although  there  may  be  no  legal  remedy*  to  enfcMrce 
the  payment  of  such  costs. 

Mr,  Justice  Burrouoh.— The  case  otHaUv.  Ody  has 
been  confirmed  by  the  constant  practice  of  this  Court,  and 
we  cannot  get  rid  of  such  practice  by  a  side-wind ;  and  I  am 
not  at  all  sure  that  it  would  be  advisable  to  adopt  a  new 
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rule.    It  ftppean  to  ne  that  the  right  of  Mhoff  hetiwsen 
these  parties  IB  most  equitable. 

Mr.  Justioe  Oasbub^ — ^The  latest  ease  upon  thk  sabjeet 
is  that  of  Stephens  t.  Western  (a),  where  an  application  was 
made  to  set-off  costs  and  damages  in  one  action*  against 
those  vecoTored  in  a  cross  action;  and  it  was  held  that  the 
attorney  had  a  lien  on  the  judgment  obtained  by  his  disot 
agaiqst  the  opposite  party,  to  the  extent  of  his  oosts  of  that 
cause  only.  In  that  case,  Mr.  Justice  Anfteff  recognifled 
the  JTufe  of  this  Court,  saying: — '*  In  the  Court  of  Common 
Pleas,  the  attorney's  lien  for  his  costs  is  held  to  be  sub- 
ject to  the  equitable  claims  of  the  parties  in  the  cause." 
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Rule  absolute. 


(a)3BsrolKCra8.635. 


WiGLBY  V.  Dubbins.  JIfowfay, 

J.  HIS  was  an  action  ciassmnpnt  for  goods  sold  and  de-  ne  Mwaiii- 

livezed.  nol  be  chMged 

after  m  plea  In 
atatement. 

.  Mr.  Sttjeawt  Tmdig  moved  for  leave  to  change  the  aeaw 
^omZ><Mi4M  to  i9iflffsx,  upon  the  usual  afidavit  Theleam- 
ed  Seijeant  admitted,  that  this  ^ipHcation  was  made  after 
plea  in  abatement  of  nouFJoinder ;  but  contended,  that  there 
was  awide  distinction  between  such  pleas  and  pleas  in  bar, 
as  the  defendant  b  only  allowed  four  days  to  plead  in  abate* 
asent.  The  rule  of  Court  (a)  is,  "  That,  although  4he  de- 
claration be  deltveied  seven  days  befiore  the  last  Awj  of 
the  next  piecedent  Term,  or  after,  yet  btifore  plea  upon 


(a)  Mkli.  1654,  MC  6. 
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1826. 
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oath  made,  tke  venue  may  be  changed*  upon  motion^  in  the 
said  transitory  actions,  the  next  Term  after:  and  the  de- 
fendant to  plead  to  ;;he  new  action  as  he  should  have  done 
in  the  other,  without  delay:— yet  this  rule  haa  never 
been  extended  beyond  pleas  in  bar. , 

Lord  Chief  Justice  Best.— There  is  no  reason  why  we 
should  favour  pleas  in  abatement  more  than  pleas  in  bar, 
even  though,  m  the  latter,  a  longer  time  b  allowed  to  plead 
than  in  the  former. 

Rule  refused. 


Monday^ 
Nov.  20th. 

Ifmcraditar 
prove  one  debt 
under  m  com- 
miiiion  of  bank- 
ruptcy, he  is  not 
thereby  preclud- 
ed from  stdng 
upon  another, 
although  it  were 
doe  at  the  time  of 
his  proving  the 
6nL 


Bridget  and  Another  v.  Mills. 

JUR.  Serjeant  Wildet  on  a  former  day  in  this  Term,  ob- 
tained a  rule  mW,  that  the  bul-bond,  which  had  been 
given  by  the  defendant  on  his  arrest  in  the  above  action, 
might  be  given  up  to  be  cancelled,  upon  the  ground  that 
the  plaintiffs,  having  proved  under  a  commission  of  bank«* 
ruptcy,  which  had  issued  against  the  defendant,  had  made 
their  election,  and  were  precluded  from  suing  hun  for  any 
debt  which  had  accrued  before  the  act  of  bankruptcy. 

The  learned  Serjeant  founded  his  motion  on  an  affida- 
vit, which  stated  that  a  commission  of  bankruptcy  had  is- 
sued against  the  defendant  on  the  19th  January ^  1896; 
that  on  the  28th  of  that  month  the  plaintiffs  proved  a  debt 
against  him,  which  amounted  to  the  sum  of  9ASU.  l^. 
11<2.,  for  goods  sold  and  delivered;  that,  in  September  ioV 
lowing,  they  proved  another  debt  against  him,  amounting 
to  68fU,  Is.  9<i.,  also  for  goods  sold  and  delivered,  and  for 
which  sum  four  bills  of  exchange  had  been  given  to  them 
by  the  defendant;  that,  on  the  S9nd  of  the  same  month, 
the  defendant  was  arrested  at  the  suit  of  the  plaintiffs,  on 
a  bill  of  exchange,  for  the  sum  of  S062.  9«.,  which  was 
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drawn  by  the  plaintifls  opon,  and  accepted  by  tUe  defend- 
ant, payable  to  the  order  of  the  former,  eight  months  after 
date;  and  that  this  bill  had  been  accepted  by  the  defend- 
ant for  goods  sold  and  delivered  to  him  by  the  plaintiffs^ 
in  the  months  o{  September  and  October ,  1805. 

Mr.  Serjeant  Vaughan  now  shewed  cause ;  and  produced 
an  affidavit  of  the  plaintifis,  which  stated,  that  the  debts 
which  they  had  proved  under  the  commission,  were  wholly 
distinct  from,  and  unconnected  with  the  debt  f<Nr  which 
the  defendant  had  been  arrested;  that  they  had  niego- 
tiated  the  bill  in  question  before  the  defendant  became 
bankrupt,  and  that  it  was  not  returned  to  them  till  af- 
ter the  month  of  June  last.  In  Watson  v.  Medex  (a), 
where  two  parcels  of  goods  were  sold  at  different 
times,  and  paid  for  by  bills;  the  vendee  afterwards  be- 
coming bankrupt,  the  vendors  proved  under  the  commis- 
sion for  the  amount  of  the  first  parcel,  they  then  holding 
the  bill  given  in  payment  for.  the  same;  the  bill  for  the 
other  parcel  having  been  negotiated  by  them  prior  to  the 
bankruptcy,  and  being  then  outstanding  was  afterwards 
dishonoured;  it  was  held,  that  the  vendors  were  not  pre- 
cluded by  the  statute  49  Geo.  3,  c.  121,  s.  14,  from  su- 
ing the  bankrupt  for  die  amount  of  the  last  parcel  of 
goods;  and  Lord  EUenborough  there  said — **  I  think, 
that,  by  the  letter  of  the  statute,  the  election  must  be  con- 
fined to  the  debt  proved.**  And  Mr.  Justice  Abbott^ 
speaking  of  the  14th  section  of  that  statute,  observed: — 
^*  The  second  part  of  the  section  says,  that  *  the  proving  or 
claiming  a  debt  under  a  commission  shall  be  deemed'ah 
election  by  such  creditor,  m/A  respect  to  the  debt  so  prov^ 
ed  or  ekdmedf'  thereby,  as  it  appears  to  me,  tying  up 
the  election,  and  confining  it  to  the  particular  debt  so 
proved  or  claimed.*'    The  only  distinction  between  that 

(a)  i  Barn.  &  Aid.  1^' 
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18M;  case  and  the  present  ii^  tbail  b«e  the  plaintiffs  have  twk«i 
Bmmot  proved  under  the  commisrion;  and  that  the  bill  itp(»whieh 
&  ^  they  arrested  the  defendant  was  in  their  possession  pte^ 
▼ioosly  to  their  making  the  second  proof  in  Sefdemberi 
but  the  decision  in  WaUim  ▼•  Medew  rested  upon  the  &ct 
that  the  debt  proved,  and  the  debt  upon  which  the  de- 
fendant was  sued,  were  distinct  and  sepasato  claimsi  as 
they  are  in  the  present  case. 

lfr«  Seijeant  WUde,  m  support  of  his  mle.~The  dis^ 
tinctien  whicfa  has  been  adverted  to,  is  IngUy  uupott* 
ant;    Befldes,  in  JVoUm  v.  Medex,  it  appears  that  the 
hSk  of  ezehange  npon  which  the  plaintiffs  arrested  th0 
d^ndanty  was,  at  the  time  the  former  proved  their  debt« 
in  the  hands  of  a  third  person;  and  the  decision  vatfaev 
seems  to  have  turned  upon  the  circumstance  of  the  jiam* 
tiffin  uwUlily  to  prove  the  latter  debt  at  the  same  (md 
that  diey  proved  the  fomer;  for  Mr»  Justice  BayUy 
said  :•*-*' The  commissioners  would  not  have  allowed  the 
fdaintUb  to  prove  the  other  debt.    As  to  that  debt,  at 
the  time  of  the  bankruptcy,  they  had  net  a  com]^ete 
right  vested  in  Ihem.    The  plaintiffii  proved  for  all  th^ 
could  prove,  and  it  depended  entirely  upon  acddenty 
whetiier  they  could  ever  be  in  a  situation  to  prove  for 
jthe  other  dettaad.*   And  Mr.  Justice  Hokroyd  said  :«^ 
^  The  planttifis  could  only  prove  one  debt  and  not  th^ 
other,  and  tiicn  the  statute  does  not  operate,  except  as  to 
such  debt  so  proved,  and  as  to  that  only/*    But  here  it 
is  evident,  that  at  the  time  of  the  second  proof  by  the 
plamtiib,  namely  in  September^  1896,  they  might,  have 
proved  this  debt,  upon  which  they  have  now  arrested  the 
defendant,  inasmuch  as  the  bill  in  questk>n  was  returned 
to  them  in  the  previous  month  of  June. 

Lord  Chief  Justice  Best. — ^There  does  not  appear  to  be 
any  thing  against  the  policy  of  the  bankrupt  law,  to  hinder 
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a  cradilor  fiom  sung  apod  one  debt,  WcBuae  be  had- 
proved  aaolber  under  the  coiiiiiua8kin»  whidb  was  whoUy 
nnconneoted  with  the  former.  The  caae  of  Harhy  t* 
Gr€etmood{d)^  ii  precisely  in  pcant:**4here,  the  pkinliffa 
declared  upon  four  biUs  of  ezcbaoge.  Plea  in  bar,  that 
Ae  defendant  was  indebted  to  the  plaintiffii,  in  diren^ 
laige  soms  of  money  for  goods  sold;  and  that»  for  se* 
curing  to  the  pkdntiffs  the  said  sereiel  suns  of  moneyt 
the  defendant,  before  his  bankruptcy,  accepted  a  bill 
of  exchange  drawn  by  the  plaintiflb,  ibr  and  ki  pay- 
ment of  one  of  the  said  several  sums  of  money,  in  which 
he  was  so  indebted  as  aforesaid;  and  that  he  had  ac- 
cepted each  of  the  several  bills  of  exchange,  for  which 
the  action  was  brought,  in  payment  of  one  other  of 
the  said  several  sums  of  money,  in  which  he  so  stood 
mdebted  as  aforesaid.  The  plea  Aen  stated,  diat  the 
defaidant  had  duly  become  bankrupt;  and  that  the 
biUa  of  exchange  mentioned  in  the  dedaratieii  wese 
proveaUe  under  the  commisiion ;  and  that  the  plaintiA^ 
being  creditors  of  the  defendant  for  the  aoMunt  of  the 
money  comprised  in  all  the  several  bills,  proved  the  amount 
of  one  bill  only  under  the  commission,  and  thereby  nmde 
their  dectioa  to  take  the  benefit  of  the  commission^  not 
only  with  respect  to  the  debt  so  proved,  but  also  as  to  the 
billa  and  debts  mentioned  in  the  declaration:  and  it  was 
held  upon  demurrer,  that  this  plea  could  not  be  supports 
ed:  ^s^t  because  the  proof  of  a  debt  under  a  commissloii 
of  bankruptcy  cannot  be  pleaded  at  bar  to  an  action  at  law 
bitMight  for  the  same  debt;  sod  secondly ^  that  the  electioii 
of  the  Gxeditor  to  take  the  benefit  of  the  commisnon^  is 
confined  by  the  40  Qeo.  S,  c.  1£1,  s»  14,  to  the  debt  ae** 
tually  pioved,  and  does  not  extend  to  4&siinei  debts  efus* 
dem  generis,  due  at  the  same  time.    In  that  case  I  an^ 

(a)6Bsni.&Ald.9S. 
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reported  to  have  said,  that  the  statute  only  says,  that  if  a 
party  proves  a  debt^  he  makes  his  election  as  to  that  debt; 
and  we  should  go  fiur  beyond  the  words  of  the  statute,  if 
we  were  to  hold,  that  the  creditor  made  his  election,  not 
only  as  to  that  debt*  but  to  every  debt  due  to  him.  It  is 
quite  clear  that  a  creditor  has  a  right  to  sue  for,  or  to  prove 
each  separate  debt  due  to  him  from  the  bankrupt,  as  may 
best  suit  his  own  convenience. 

The  rest  of  the  Ck>urt  concurring — 

Rule  discharged. 


Flook,  Assignee  of  Drino,  a  Bankrupt,  v.  Jones,  Exe- 
j^^"^  cutor  of  Thomas,  deceased. 

Whether  a  par-  JlHIS  was  an  action  of  assumpsit,  and  brought  by  the 
hSuermSte*  pJaintiflT,  as  assignee  of  one  Brings  a  bankrupt,  for  money 
hy  a  trader,  in    had  and  received.     The  declaration  contained  two  sets 

Gonteniphitioii  of 

bankruptcy,  ia     of  counts;  ouc  for  the  sum  of  800/.,  alleging  the  debt  to 

SoTforV^^uy.    ^  ^^^  ^™  ^^^  defendant  to  the  bankrupt:  the  other  for 

Where  a  trad-  ^\^^  ^kt  sum,  allegbg  the  debt  to  be  due  to  the  plaintiff, 

er,  upon  inves-  »         o     o  r  » 

ligation  of  hit  as  assignee. 

found  that  iS'        At  the  trial,  before  Lord  Chief  Justice  Best,  at  Gmld- 

"xuaT^J^^  Aatf,  at  the  Sittings  after  the  last  Term,  it  appeared,  that, 

pound;  and  was  in  1817,  Dring,  the  bankrupt,  who  was  then  a  brewer,  had 

obliged  to  fell 

part  of  hu  pro-  taken  a  lease  of  a  brewery  at  Bristol,  for  seven  years,  from 
c^n^enum^  One  Thomos,  to  whom  he  gave  a  bond,  with  two  sureties  for 
^2iIS^  w^*"  the  sum  of  19002.,  for  money  advanced,  and  which  was  to  be 
lowing  paid  oflT  re-paid  on  the  19th  of  October,  1819.  That,  in  that  year, 
OetobJr,  became  the  obligcc  took  another  bond  from  Dring,  for  the  same 

bankrupt;  but 

tlie  creditor  stated  at  the  trial,  that  he  did  not  contemplale  becoming  a  bankrupt  at  the  time  he 
made  thii  payment:— AirU,  that  it  was  properly  left  to  the  Jury  to  say,  whether  this  payment  had 
been  made  in  contemplation  of  an  act  of  bankruptcy:  but  the  Jury  haTing,  by  their  yerdict,  found 
that  he  did  at  the  time,  contemplate  bankruptcy,  a  new  trial  was  granted  on  payment  of  costs,  on 
the  ground  that  they  had  not,  perhaps,  taken  all  the  drcumitances  of  the  case,  into  consideration. 
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amount,  payable  on  the  19th  October^  1882;  and  that  the        1926. 
fonner  bond  was  cancelled.  That  afterwards,  Thomas^  hav- 
ing appointed  the  defendant  his  execator,died ;  and  that  the 
latter  extended  the  time  of  payment  by  Dring  to  the  19th 
October,  1824.    That,  m  August,  1822,  a  great  portion  of 
Dring^s  brewery  was  destroyed  by  fire;  and,  his  lease 
expiring  in  August,  1824,  on  the  20th   September  in 
that  year,  it  was  agreed  between  him  and  the  defend- 
ant, that  the  latter  should  take  the  fixtures  at  a  valuation, 
amounting  to  422/.  10^.  1  Id.  and  deduct  the  same  from  the 
sum  due  on  the  bond:  that  Dring,  at  the  same  time,  paid 
the  defendant  the  balance  remaining  on  the  1,200/.,  on 
which  the  bond  was  delivered  up  to  him.  That,  on  the  18th 
ofOctober  following,  Dring  committed  an  act  of  bankrupt-* 
cy,  having  given  orders  to  his  servant  to  say  that  he  was' 
not  at  home  if  any  one  should  ask  to  see  him ;  that  he  re- 
mained up  stairs  all  day,  and,  in  the  evening,  went  to  Bath; 
that,  in  the  course  of  the  morning,  the  holder  of  a  bill 
which  fell  due  on  that  day,  called  twice,  and  that  Dring 
was  both  times  denied  to  him;  and  that,  on  the  24th  of 
the  same  month,  a  writ  was  issued  against  Dring,  and  a 
commission  was  sued  out  on  the  28th. 

Dring,  who  was  called  as  a  witness,  stated,  upon  his' 
cross-examination,  that,  in  the  month  oiJuly,  1824,  (about 
three  months  previous  to  his  act  of  bankruptcy),  he 
had  investigated  his  affairs,  and  found  that  he  was  only' 
able  to  pay  his  creditors  17^.  in  the  pound;  that,  upon 
the  expiration  of  his  lease  in  August,  he  had  applied  two 
or  three  times  to  the  defendant  concerning  the  fixtures, 
but  that  nothing  was  said  at  the  time  about  the  payment 
of  the  bond;  that  he  had  afterwards  proposed  to  the  de- 
fendant that  they  should  settle  all  their  accounts;  that 
when  the  balance  due  on  the  bond  was  paid  by  him  to 
the  defendant,  in  September,  it  was  in  bank  notes;  and 
that  the  sum  was  raised  by  a  sale  of  part  of  his  stock. 
That,  at  that  time  he  owed  his  bankers  1700/./  and  that 
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182a.  they  had  applied  to  bim  to  reduce  his  account;  that  he 
afterwards  paid  in  200i.,  and  thought  the  bankers  would 
give  him  further  time ;  that  he  had  sold  his  platCj  and  some 
of  his  stock  of  malt|  to  his  son  in  law,  at  a  loss,  in  order 
to  make  up  a  large  sum,  which,  about  that  time,  he  had 
to  pay  for  duties;  that  he  had  paid  the  money  due  on  the 
bond,  for  the  express  purpose  of  exonerating  the  sure- 
ties, thinking  it  probable  that  some  of  his  other  creditors 
might  get  his  property  into  their  hands;  but  that  at  the 
time  of  the  payment  he  had  no  contemplation  of  bank- 
ruptcy, or  of  avoiding  his  creditors;  that,  some  time  after 
the  pajrment  of  the  bond,  he  first  thought  of  calling  his 
ecrditors  together;  but  he  still  considered  he  should  be 
able  to  go  on  till  Christmas;  and  that,  if  not,  he  must  moke 
some  arrangement  with  them,  or  keep  out  of  the  way. 
Another  witness  proved,  that,  some  time  previous  to  the 
bankruptcy,  he  had  told  Dring,  that  he  thought  nothing 
but  a  bankruptcy  could  settle  his  affairs. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  this 
payment  of  the  balance  of  the  bond  was  a  fraudulent  pre- 
ference to  the  defendant,  and  made  by  Dring  in  contem- 
plation of  an  act  of  bankruptcy ;  and  the  case  of  Poland 
V.  Glyn  (a)  was  relied  on,  as  establishing  the  principle, 
that,  if  a  person  in  trade  pay  a  sum  of  money  to  one  of 
his  creditors,  and  his  affairs  are  in  such  a  state  that  he 
may  reasonably  believe  bankruptcy  probable^  but^not  ji»- 
eviiable,  at  the  time  he  makes  such  payment,  it  is  fraudu- 
lent within  the  meaning  of  the  bankrupt  laws;  and  if  bank- 
ruptcy afterwards  ensues,  the  assigness  may  maintain  of- 
sumpsit  for  money  had  and  received  to  their  use,  against 
the  person  to  whom  such  voluntary  payment  has  been 
made,  though  the  cause  of  action  arises  before  the  actual 
bankruptcy: — therefore,  where  A.  paid  his  bankers,  on 
the  14ih  December,  a  sum  of  money  which  he  owed 

(a)  2DowL&Ryl.dlO. 
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them^  as  the  balance  of  his  account,  and  on  the  15th  was  1826. 
arrested,  and  went  to  prison,  and  committed  an  act  of 
bankruptcy  by  lying  there  for  two  months;  it  was  held, 
that  his  assignees  might  recover  back  the  money  so  paid, 
though,  at  the  time  of  the  payment  he  did  not  apprehend 
such  bankruptcy. 

His  Lordship  called  the  attention  of  the  Jury  to  all  the 
above  facts,  and  left  it  to  them  to  say,  whether  or  not  the 
payment  of  the  bond  in  question  had  been  made  by  Dring 
not  only  under  a  probabilHyf  but  also  in  eoniemplation  of 
bankruptcy,  and  with  a  view  to  prefer  a  particular  cre- 
ditor;, and  that,  if  they  found  in  the  affirmative,  the  plain- 
tiff was  entitled  to  a  verdict:  his  Lordship  also  told  them, 
that  it  was  immaterial  what  the  defendant  had  thought 
upon  the  sulaject;  but  that  they  were  to  consider,  fnnp 
aB  the  facts  before  them,  what  the  bankrupt  had  himself 
considered. 

The  Jury,  fining  that  the  payment  had  been  made  in 
contemplation  of  bankruptcy,  returned  a  verdict  for  the 
plamtiff. 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  term,  ob« 
tained  a  rule  nUi,  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted.  The  learned  Serjeant  submitted,  that 
in  no  case  had  a  payment  made  so  long  before  the  act  of 
bankruptcy,  and  only  under  the  remote  probaUUty  of 
such  an  act,  been  deemed  to  be  a  fraudulent  preference  of 
a  creditor  and  made  in  contemplation  of  an  act  of  bank^* 
ruptcy.  The  payment  was  made  for  the  purpose  of  ex- 
onerating the  sureties  on  the  bond,  which  was  altogether 
different  from  a  payment  made  to  a  particular  credi- 
tor, by  way  of  preference.  In  Harman  v.  Fisher  (a), 
where  a  trader,  in  cwUempkAion  of  absconding ^  inclosed 
certain  bills  to  F.,  a  particular  creditor,  in  discharge  of 

(a)  Cowp.  117. 
h2 
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*— '  The  rale  appears  to  me  to  be  this:  any  payment  Hiade 
by  a  trader  before  an  act  of  bankruptcy,  and  In  contempla- 
tion of  such  act,  and  with  a  yiew  to  give  a  prefer^aee  to  a 
particular  creditor,  is  yoid.'  I  state  what  is  said  in  that 
case,  for  the  purpose  of  shewing  that  all  the  Court  agree 
in  this  point,  that  bankruptcy  must  be  in  the  contempla- 
ticm  of  the  trader,  to  make  the  payment  fraudulent.  And 
thus  the  Court  agree  with  Lord  MamsJielJFs  doctrine  in 
Fardyee^s  case  (a),  that  the  thing  must  be  intended  in 
fraud  of  the  bankrupt  laws.  The  contemplation  of  insol- 
vency is  one  step,  and  affords  a  strong  presumption  to- 
wards a  contemplation  of  bankruptcy;  but  it  does  not  go 
all  the  way.**  Here,  this  presumption  is  rebutted,  by  ihe  ex- 
press statement  of  Dring,  the  witness,  that  he  did  not  con- 
template an  act  of  bankruptcy  at  the  time  he  discharged 
the  bond.  The  fact  also,  tiiat  the  payment  in  question 
was  made  nearly  a  month  before  the  act  of  bankruptcy, 
<x>rroborate8  the  statement  of  the  witness:  and  although, 
in  the  case  of  Poland  v.  Glyn^  Mr.  Justice  Bayley  is 
reported  to  have  said  (6) — **  I  take  the  general  rule  of 
law  upon  this  subject  to  be,  that  a  voluntary  payment  to 
one  creditor,  under  circumstances  which  must  reasona^ 
bly  lead  the  debtor  to  believe  bankruptcy  prohcAle  (not 
ineviiabk,  for  I  do  not  think  it  necessary  the  rule  should 
go  that  length)  is  a  fraud  upon  the  other  creditors,  within 
the  meaning  of  the  bankrupt  laws,  and  that  money  so  paid 
may  be  recovered  by  the  asdgnees,  when  a  bankruptcy 
has  taken  place:"  yet  that  ease  went  farther  than  any 
previous  decisions,  and  is  inconsistent  with  them;  tot 
there  is  no  authority  which  bears  out  the  proposition, 
that,  if  a  debtor  considers  bankruptcy  to  he  probable  on- 
ly, and  makes  a  payment  to  a  particular  creditor,  it  is  a 
fraud  upon  the  others;  unless,  at  the  time  of  such  payment, 

(a)  Cowp.  117.  (h)  2  Dowl.  &  RyL  314. 
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Aere  was  a  oontemplalioD  <m  the  part  of  tbe  trader  of       18S6. 
cwwBJttif^g  an  act  of  bankruptcy,  "fl^ok^ 


Mb  Segeant  WiUe  now  fhewed  canaeir— The  only 
point  to  be  considered  ia — ^Whether  this  case  has  been 
properly  left  to  the  Jurjj  and  whether  they  hsTo  drawn 
a  correct  conclusion*  JFirsi,  The  question  was  properly 
left:  for  it  was  put  to  them  to  say  whether  Dring  contem- 
j^ated  an  act  of  bankruptcy  at  the  time  of  making  the  pay- 
meaC  to  the  defendant;  and  they  were  told^  that  the  law 
vfoa  the  subject  was,  that  a  payment,  under  such  drcumr 
tances,  to  a  particular  creditor,  could  not  be  substantiate* 
ed:  and  diere  can  be  no  doubt,  but  that  this  is  the  es- 
tablished law  upon  the  subject*  Harmon  y.  FMer  has 
been  leferred  to  as  an  authority  for  the  defendant;  but  it 
is  in  fiust  nn&voorable  to  him:  it  is  true,  tiiat  there  the 
payment  was  made  at  a  much  nearer  period  to  the  act  of 
bankruptcy  than  in  the  present  case;  but  the  question 
turned  entire^  upon  Ae  ground  of  the  payment  being  a 
preference,  and  therefore  fraudident;  and,  it  is  dear,  tiiat 
the  payment  in  this  case  was  made  with  a  view  to  prefer  a 
particular  creditor.  The  case  of  Poland  v.  Gljfn  does 
not  go  farther  tiian  others  which  have  established  the 
principle,  tiiat  a  payment  made  to  a  creditor,  in  contem- 
{dadon  of  bankruptcy ,  is  fraudulent;  and|  if  a  trader  be 
aware  that  his  bankruptcy  is  probable,  it  raises  an  infer- 
ence that  a  payment  made  under  such  circumstances  is  in 
contemplation  of  bankruptcy ;  at  all  events,  it  is  a  question 
purely  for  the  consideration  of  the  Jury;  and  here  the  Lord 
Chief  Justice,  having  called  their  attention  to  all  the  facts, 
told  them,  in  effect,  that  if  a  payment  be  made  by  a  trad- 
er, upon  the  application  of  his  creditor^  of  a  debt  due  at 
the  time,  such  payment  is  protected,  if  it  be  made  regularly, 
and  in  the  due  course  of  business ;  but,  that  it  would  be 
bad,  if  it  were  made  to  fevour  such  creditor,  and  under  a  con- 
templation of  bankruptcy;  and  his  Lordship  added,  that 
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the  plaintiflTs  claim  depended  upon  general  prmeiples,  n^ 
ther  than  upon  the  decision  of  any  particular  case.  Se^ 
candly.  At  all  events^  the  ciicumatances  in  this  case  warrant 
die  conclusion  to  which  the  Jury  arrived^  viz»  thati  at  the 
time  of  the  payment  of  the  bond  in  question,  Dring  had  aa 
act  of  bankruptcy  in  contemplation,  and  that  such  payment 
was  made  by  him  in  favour  of  a  particular  creditor,  in  order 
to  give  him  a  preference  over  the  general  creditors.  It  apn 
pears,  that  he  was  aware  of  his  insolvency  long  previously  to 
die  payment,  as  in  July  preceding  he  knew  that  he  could 
only  pay  his  creditors  1  Ts*  in  the  pound ;  and  yet,  he  was  de-^ 
sirous  of  anticipating  the  payment  of  the  bond,  and  applied 
to  the  defendant  for  that  purpose.  The  defendant  ac-> 
ceded  to  his  request,  and  Dring  sold  his  fixtures,  and 
partof  hia  stock  and  property,  at  a  loss,  and  for  the  pur^^ 
pose  of  paying  off  the  bond.  All  these  facts  are  conclusive 
to  shew  that  Dring  was  contemplating  bankruptcy  at  diat 
period;  he.  was  cleariy  aware  of  his  insolvency,  and  that  he 
could  not  carry  on  his  trade.  The  principle  of  the  bank* 
rapt  laws  is  well  established;  their  object  being  an  equal 
division  of  the  bankrupt's  effects  among  all  his  creditors; 
and'  any  act  of  a  trader  which  tends  to  defeat  the  policy 
of.  such  law  is  void,  and  more  particularly  where  the 
law- is.  remedial,  and  its  tendency  is  to  secure  justice  to 
individuals.  It  is  true,  that  an  act  of  bankruptcy  may 
be.  contemplated  without  a  commission  following;  bui 
diere  is  no  doubt,  that,  if  a  trader  contemplate  such 
an  act,  he  must  know  that  a  commission  may,  and  proba^ 
bably  will  be  the  consequence.  The  object  of  such  a  pay- 
ment as  the  present  clearly  tends  to  defeat  thebank^ 
rupt  laws;  and.  the  Jury  were  correct  in  inferring  that  an 
act  of  bankruptcy  was  contemplated  at  the  time  the  bond 
debt  was  discharged;  for  what  motive  could  Dring  have 
had  for  paying  off  the  bond  at  that  particular  time,  when^ 
in  order  to  do  so,  he  was  forced  to  resort  to  such  ruinous 
means?  He  said  himself,  that  he  did  so  to  relieve  the  sure? 
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ties  ;lra^  he  knew  lit  die  tine  that  be  could  only  pay  17#.  in  •  IB9S. 
the  pound  to  his  credk(mi  in  the  way  of  trade;  andhemnat 
therefore  have  contemplated  a  division  of  his  property. 
The  questions  are — ^What  is  in  the  bankrupt's  mind  at  the 
tiue  he  makes  a  payment  to  a  particular  creditor,  in  prefer* 
ence  to  the  others?  and  quo  ampto  such  a  payment  is  made  ? 
In  order  to  come  to  a  correct  conclusion^  all  the  circum- 
stances of  the  case  must  be  looked  at;  and  if  so,  it  is  im- 
possible to  say,  but  that  Dring  must  have  contemplated 
bankruptcy,  not,  perhaps,  as  being  inevitable ;  but  that  is 
not  necessary;  if  it  were  probable,  it  is  sufficient;  and  his 
mtention  must  have  been  to  prevent  the  equal  distribution 
of  his  property  among  his  creditors.  In  Newton  v.  Chatiiler, 
Lord  EUenborough  said  (a) — **  Every  man  must  be  taken  to 
contemplate  the  ordinary  consequences  of  his  own  act,  at 
die  time  of  the  act  done. — The  bankrupt  being  insolvent 
within  his  own  knowledge  at  the  time,  and  two  writs  out 
against  him,  he  must  have  contemplated  bankruptcy  by 
means  of  arrest  and  lying  in  gaol  two  months;  and  under 
diese  circumstances  he  gives  the  bill  of  sale  to  one  of  his 
creditors,  conveying  all  his  property.  Must  he  not  then- 
have  contemplated  the  necessary  consequence  of  his  own 
act?  And,  as  such  an  act  must  have  had  the  effect  of  de- 
feating or  delaying  all  his  other  creditors,  by  stripping  him 
of  all  he  had,  and  disabling  him  from  carrying  on  his  trade^ 
must  I  not  deduce  the  inference  from  it,  that  he  meant  to 
defiraud  all  his  other  creditors  ?  "  Here  the  Jury  were  com- 
petent to  draw  their  own  conclusion  from  the  facts :  the  trad- 
er was  not  compelled  by  the  urgency  of  his  creditor,  or  by 
the  arm  of  the  law,  to  pay  off  the  bond  at  the  time  he  did; 
and  it  appeared,  from  his  own  statement,  that  a  short  time 
after  he  had  done  so,  he  contemplated  calling  his  cre- 
ditors together,  and  that,  if  he  did  not  make  some  such 
afrrangement,  he  should  be  obliged  to  keep  out  of  the 
way. 

(a)  7  East,  143^. 


Flook 

V. 
JONEff. 
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lg26.  Mr.  Serjeant  Taddp,  in  support  of  llie  rule,  auhiditted» 

that  the  doctrine  in  the  case  of  Poland  v«  Gljfm  could 
not  be  supported  to  the  extent  as  tbei^  laid  down.  The 
true  principle  is«  whether  a  trader,  at  the  time  of  mak- 
ing a  particular  pajment,  has  in  contemjdation  a  fraud  un«^ 
der  the  bankrupt  laws;  if  it  merely  lappear  that  he  finds 
his  circumstances  involred,  and  pays  a  creditor  who  holds 
a  security,  which  is  entitled  to  a  legal  prior^,  it  cannot 
be  said  that  such  payment  was  made  in  conten^lation  of 
a  frandulentpreference ;  there  must  be  a  distmct  contempla* 
laonof  anact  ofbankruptcyatthe  time;  andadearinten? 
tion  of  giving  to  one  creditor  a  particular  preference  to  the 
odiers,  thereby  preventing  the  kgal  distribution  of  the  tra^ 
der's  property,  in  order  to  make  a  payment  fraudulent  or 
void*  It  is  not  sufficient  that  the  trader  should  think  diat 
his  bankruptcy  may  be  probable^  at  some  future  and  indefi-> 
nite  period ;  it  must  be  inevUable,  or  impeudiugf  to  justify  a 
conclusion,  that  a  payment,  made  under  such  drcumstaii* 
ces,  was  made  in  contemplatbn  of  an  act  of  bankruptqri 
contemplation  of  insolvency  is  not  su£Bcient;  for  insok 
vency  is  but  one  step  towards  bankruptcy.  In  Rusi  v. 
Cooper^  Lord  Man^M  said  (a)^^"  This  is  a  case,  where 
the  assent  of  the  creditor  to  the  a^  of  the  bankrupt,  and 
the  delivery  of  the  goods  to  the  onler  of  the  cssditor,  is 
compile,  before  the  act  of  bankruptcy  committed;*'  and 
his  Lordshq)  proposed  a  critericm  by  which  to  judge  whe« 
ther  the  transaction  were  fraudulent  or  not  against  the 
bankrupt  laws:  for  his  Lordship  said(i) — "Now  let  us 
see,  whether  the  transaction  in  this  case  is  a  mere  fraud* 
ulent  contrivance,  with  no  other  view  whatsoever  but  to 
defea&t  the  consequences  of  a  certain  bankruptcy.''  Adapt- 
ing that  principle  to  the  present  case,  it  cannot  be  said 
either  that  the  bankruptcy  was  certain,  or  that  Dring  had 
no  other  view  in  paying  tiie  bond  than  to  defeat  the  con- 

(a)  Cowp.  632.  (6)  lb.  633. 
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sequences  of  a  bankruptcy :  he  paid  a  just  debt  to  a  bond  1826. 
creditor,  who,  by  law,  was  entitled  to  a  primty ;  and  hia 
object  was  to  settle  his  account  with  the  defendant  con- 
cerning the  fixtures  and  the  bond  at  one  and  the  same 
time:  there  was  nothing  extraordinary  in  this;  nothing 
fraudulent;  eidber  on  the  face  of  the  transaction,  or  to 
be  gathered  from  the  circumstances  by  which  it  was  at- 
tended: and  the  whole  transaction  was  clearly  not  with- 
in the  statutes  concerning  bankrupts;  for  the  main  ob- 
ject of  an  these  statutes  was,  that  payments  made  by  a 
trader  in  contemplation  of  an  act  of  bankruptcy,  should 
be  void,  if  they  were  meant  to  defeat  the  fisdr  and  equal 
distribution  of  his  property  among  all  his  creditors.  The 
Courts  very  properly  fixed  the  ]>eriod  of  sudi  payments, 
and  held  that  a  payment  made  on  the  eve  of  an  act  of 
bankruptcy,  or  under  such  circmastances  as  shewed  that 
the  bankrupt  clearly  contemplated  such  an  act,  was  against 
the  policy  of  the  statutes,  and  therefore  void.  This  was 
taking  an  equitable  view  of  the  statute ;  but,  to  extend  the 
principle  so  &r  as  was  done  in  the  case  of  Poland  v.  Glyn, 
and,  as  is  contended  for  in  the  present  instance,  would  be 
to  introduce  confiision  and  irregularity,  rather  than  to  ad- 
here to  a  correct  and  estabHshed  principle.  In  order  to 
constitute  a  fraudulent  payment  on  the  ground  of  prefer- 
ence, the  object  of  the  bankrupt  must  be  clearly  shewn 
to  have  been  to  defeat  the  fiur  and  equal  distribution  of 
his  pro]>erty,  and  the  act  of  bankruptcy  being  immediate- 
hf  consequent  upon  a  payment,  is  a  strong  ground  fix>m 
whence  to  infer  that  such  was  the  object  of  the  bankrupt 
at  ihe  time:  but  it  is  too  much  to  say,  that,  if  a  trader, 
looking  forward  to  a  distant  period  of  time,  at  which  he 
may  possibly  become  a  bankrupt,  make  a  payment  of  a 
just  debt,  for  a  month  or  more  before  he  commits  any  act 
of  bankruptcy,  such  payment  is  to  be  considered  fraudu- 
lent and  void. 
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1826.  ^  In  Fldgeon  v.  Shafpe  Lord  Chief  Justice  Gibhs  said  (tf); 

•— "  It  was  argued  by  my  brother  Lens,  that  if  a  man  is 
in  such  a  state,  that  he  knows  he  cahnot,  without  the  in- 
dulgence of  his  creditors,  resume  his  payments  immedi- 
ately, he  cannot  make  a  payment  to  a  creditor,  because  he 
niust  necessarily  contemplate  that  bankruptcy  will  be  the 
consequence.  I  cannot  go  along  with  him  in  this  conclu- 
sion. By  the  common  law,  he  may  pay  any  one:  the  ge- 
neral effect  of  the  statutes  on  the  subject  of  bankrupts  is, 
that  all  payments  made  before  bankruptcy  are  legal  and 
valid;  but  a  certain  class  of  cases  has  arisen,  in  which  cer- 
tain payment's  have  been  supposed  to  be  made  in  fraud  of 
the  bankrupt  laws,  and  are,  therefore,  fraudulent  and  void. 
But  I  find,  in  all  the  cases,  from  Fotdyce^s  to  the  present, 
the  feet  found,  that  the  act  was  done' in  fraud  of  the  bank- 
rupt laws:  it  must  be  an  act  then,  not  only  that  in  effect 
contravenes  the  bankrupt  laws,  but  it  must  be  done  mth 
intent  to  contravene  them,  and  in  contemplation  of  bank- 
ruptcy. The  innocence  or  guilt  of  the  act  depends,  then, 
on  the  mind  of  him  who  did  it ;  and  it  cannot  be  in  fraud  of 
the  bankrupt  laws,  unless  the  actormeant  it  should  be  so.** 
His  Lordship  then,  after  applying  the  facts  of  that  case 
to  this  principle,  referred  to  the  opinions  of  the  differ- 
ent Judges  in  the  case  of  Hartshorn  v.  Shdden,  as  con- 
firmatory of  his  own.  It  is  true,  that  in  Thornton  v.  ffar^ 
greaves  (6),  where  a  trader,  being  pressed  by  a  creditor 
for  payment  or  security,  one  or  other  of  which  he  said  he 
would  have,  gave  a  bill  of  sale  of  certain  wools  and  cloths 
in  a  mill,  apparently  the  whole  of  his  stock,  and  immedi- 
ately left  his  business  and  home,  and  became  a  bankrupt; 
Lord  EUenborough  said  (c) — **  Taking  the  conversation  re- 
ported between  the  defendants  and  the  bankrupt  to  be  at 
threat  of  process,  if  they  did  not  receive  payment  or  se- 
curity for  their  demand,  I  do  not  see  how  execution  of  such 

(a)  5  Taunt.  545.  (6)  7  Eatt,  544.  (c)  lb.  548. 
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a  thieat  could  put  the  bankrupt  ki  a  worse  situation  than  1826. 
the  actual  transfer  of  the  goods  did,  for  that  left  him  with^ 
out  any  property,  and  he  was  immediately  obliged  to  break 
up  his  business^  and  leave  his  home.  This  would  rather 
shew,  that  he  did  not  make  the  transfer  by  dint  of  the. 
threat ;  foir  he  did  not  redeem  himself  even  from  any  present 
difficulty  by  doing  the  act ;' which  is  the  motive  for  such 
an  act,  when  really  done  under  the  pressure  of  a  threat. 
And  if  he  got  nothing  by  evading  the  threat,  I  should  ra- 
ther say  that  it  was  a  voluntary  act  and  preference  on  his 
part,  as  to  the  particular  creditors*"  But  in  that  case,  al- 
though the  payment  was  made  under  stronger  circum- 
stances than  in  the  present,  yet,  it  must  be  observed,  that 
the  act  of  bankruptcy  was  immediately  consequent  upon 
the  bill  of  sale,  which  was  sufficient  evidence  that  such 
act  must  have  been  contemplated  at  the  tune* 

Lord  Chief  Justice  .Best. — ^The  case  of  Poland  y.  Glyn 
has  been  mainly  relied  cm  £6r  the  plaintiff;  the  printed  re- 
port of  that  case  in  DowUng  and  Ryland  was  handed  up 
to  me  at  Nisi  Prius;  wherein  it  is  stated,  that  I  con- 
curred with  the  other  Judges  of  the  Court  of  King's 
Bench  in  the  judgment  there  given;  I  must  confess  I  was 
much  startled  at  the  decision.  I  have  since  obtained  a 
manuscript  report  of  that  case,  furnished  me  by  Mr. 
Bamewallf  by  which  I  find  that  many  important  facts  in 
the  printed  report  are  omitted  (a).    All  the  Court  are  of 

(a)  His  Lordship  here  read  the  note  of  the  case  of  Poland  y.  Gfyn, 
which  was  as  follows: — 

PoiJUfn,  Asrignee  of  MBLAKCuaZy  a  Bankrupt,  v.  Qltn. 
XHIS  was  a  question  of  fhmdulent  preference.  A  verdict  having  been 
found  for  the  pliuntifP,  the  assignee  of  the  bankrupt— 


n,  moved  for  a  rule  nm  for  a  new  trial:  when — 
Abbott,  G.  J.,  who  tried  the  cause,  read  his  notes  of  the  evidence, 
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1826.  opinion,  that  the  law  in  iib&B  case  .waa  eoaecAj  left  by  me 
to  the  Jury;  and  I  am  bound  to  state  that  I  think  they 
came  to  a  right   condumn  upon  all   the  £BCtB  before 

and  statedi  that  the  bankrupt,  being  called  as  a  witness,  swore  that  the 
plun^was  petitioning  creditor;  that  a  laigedebt  bdng  due  to  the  plain, 
tiff,  he  (tiie  bankrupt)  was  aireated  on  tiie  34tii  December^  aad  that  the 
act  of  baakraptcy  was  an  imprisoamea^  commencing  on  that  day :  that 
a  bill  for  a  conaderable  sum  became  due  to  the  defendant  on  the  15tk 
of  Ikcember;  payment  of  this  bill  was  made  on  the  14th.  "I  applied" 
said  the  bankrupt,  ^'  in  September  preceding,  to  the  pluntifif,  to  borrow 
money,  I  could  not  go  on  without  it.  I  paid  the  defendant  the  balance 
due  to  him,  on  the  14th  of  December;  I  paid  him,  because  I  thought  I 
was  boond  m  honour  to  do  so,  but  I  did  not  know  that  bankruptcy  was 
inentablft.'*  Another  witness  8«d»  he  tald  the  baokroply  b  S^itonfap; 
that  a  bankruptcy  was  the  only  mods  of  settling  Us  affiiirs.  Thebank- 
rapt  was  then  recalled^  and  stated,  that  he  had  proposed  an  assignment 
for  the  benefit  of  his  creditors,  but  had  been  told,  that  it  would  not  be 
accepted.  His  Lordship  said,  he  told  the  Jury,  that  the  object  of  the 
bankrupt  laws  bdng  to  divide  the  whole  of  the  bankrupt*s  property 
equally  among  Ins  creditors,  if  a  tradesman  found  himsdf  in  such  a  o- 
tuation,  <fta^  m  tkejudgmeni  qfanjf  reatonabU  man  a  bankn^^wm  k$em 
vUabU,  no  Toluntary  payment  by  him  could  be  good;  although  It  might 
be  otherwise,  if  it  wfxa  made  under  tiireat  or  pvessare.  The  bankrupt 
avowed  that  he  knew  he  could  not  go  oa  in  S^tember,  and  why  should 
he  think  himself  bound  in  honour  to  pay  the  defendants,  unless  he 
thought  he  could  not  pay  others? 

Batlkt,  J. — Thii  vfot  entirely  a  question  for  the  Jury,  and  I  tiunk 
there  is  no  reason  to  complain  of  the  manner  in  which  it  was  left  to 
them.  It  is  a  rule  of  law,  that  if  a  man  be  in  such  a  «tuation  that  he 
must  be  presumed  to  think  bankruptcy  probable,  then,  if  lie  makes  a 
payment,  with  a  view  to  put  one  creditor  in  a  better  situation  than  the 
rest,  such  payment  cannot  be  supported,  llie  bankrupt  said  he  pud, 
not  in  consequence  of  any  demand,  but  because  he  thought  he  was 
bound  in  honour.  The  whole  of  the  casi^  and  his  credibility,  wat  en- 
tirely a  question  for  the  Jury.  If  itvnA  probable  that  a  bankruptcy  msat 
ensue,  then  it  mi^  be  predicated  of  him  that  he  contemplated  it. 

HoLBOTD,  J.  I  think  there  is  no  ground  for  disturbing  the  verdict. 
Tlie  bankrupt  says  he  paid  tins  debt,  because  honour  bound  him.  Per- 
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Iher  efvMent  frand  of  Ae  whole  transaction;  the  princi-  1826. 
pie,  a^  LoKl  MoMfield  obBervod(d),  being— ''That  a 
frauJhdmt  contrivance,  wiiha  view  to  defeat  the  bankrupt 
lawSf  U  void,  and  annals  the  act.*'  But  here,  there  is  no 
evidence  of  any  frand  whatever:  and  in  Hartshorn  v.  Slod* 
den  (i),  where  a  debtor,  at  the  mstance  of  his  creditor,  gave 
goods  out  of  his  shop,  in  part  payment  of  a  bond  not 
then  due,  and  shortly  afterwards  became  bankrupt,  it  was 
held,  that  the  mere  circumstance  of  the  bond  not  being  due 
would  not  of  itself  vitiate  the  part  payment,  on  the  ground 
of  fraudulent  preference,  So,  in  Fidgeon  v.  Sharpe  (c), 
itwas  held,  that,  although  a  trader,  in  embarrassed  circtun- 
stances,  delivers  goods  to  a  creditor,  in  discharge  of  his 
debt,  and  at  the  time  contemplates  that  his  trade  must 
cease,  and  that  he  cannot  pay  his  creditors  unless  they  give 
him  time;  he  does  not  therefore  necessarily  contemplate 
bankruptcy:  and  Lord  Chief  Justice  Gibbs,  said(cO — *'It 
appears  to  me,  that,  in  the  case  of  Hartshorn  v«  Slodden, 
ekch  of  the  Judges  in  his  turn,  has  stated  the  law  on  this 
point  most  correctly  and  concisely.  Lord  Aboanley  says 
— '  It  is  not  sufficient,  to  avoid  the  delivery  of  goods  by  a 
trader,  that  such  a  delivery  be  made  voluntarily  on  his 
part,  and  that  an  act  of  bankruptcy  ensues:  it  must  also 
appear  that  he  had  the  act  of  bankruptcy  in  his  contem- 
plation/ And  my  brother  Heath  says — '  It  is  not  suffi- 
cient, to  impeach  a  payment,  that  the  debtor  voluntarily  pay 
his  creditor,  unless,  at  the  time  he  so  pay  him,  he  has  an 
act  of  bankruptcy  in  contemplation.'  And  Mr*  Justice 
Boole  also  says — ^  Though  the  payment  be  so  far  volun* 
tary,  that  it  could  not  have  been  enforced,  yet  it'  is  not 
therefore  void,  unless  made  collusively  between  the  par- 
ties, in  contemplation  of  bankruptcy.'  And  my  brother 
Chambref  going  rather  more  fully  into  the  doctrine,  says 

(a)  Cowp.  632.     (b)  2  Bos.  &  Pul.  582.     (c)  6  Tauat.  539.     (rf)  lb.  546. 
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J82^  law  aa  laid  down  in  Fidgean  v.  Sharpef  by  Lord  Chief 
Justice  GibbSf  assisted  as  he  was  by  Mr.  Justice  Heathf 
Mr,  Justice  Chambre,  and  Mr.  Justice  Dallas;  and  their 
opinions  were  founded  upon  prior  dedsions,  especiaUy  up-> 
on  that  of  Hartshorn  y.  Slodden,  where  Lord  Alvanley 
correctly  states  the  law  upon  this  point.  The  only  thing, 
therefore,  that  raises  a  doubt  in  my  mind,  is  the  contra- 
dictory reports  of  the  case  of  Poland  v.  Olyn^  in  the  Court 
of  King*s  Bench,  I  cannot. accede  to  the  doctrine  as  con* 
tained  in  the  printed  report  in  DowUng  and  Ryland; 
but  the  manuscript  report,  which  his  Lordship  has  just 
read,  does  not  depart  from  the  principle  established  in 
Fidgeon  t.  Sharpe^  and  which  I  haye'^always  considered 
correct 

My  present  difficulty  is  not,  therefore,  as  to  whether 
the  question  was  properly  left  to  the  Jury;  but  whe« 
ther  they  sufficiently  took  into  their  consideration  the 
intention  of  the  bankrupt  on  the  24th  of  September^  the 
day  the  bond  was  satisfied:  and  as  I  entertam  considerable 
doubt  upon  this  point,  I  think  there  ought  to  be  a  new 
trial. 

Mr.  Justice  Burrouoh. — I  think  that  before  a  Jury 
would  be  warranted  in  coming  to  such  a  conclusion  as  they 
have  done  upon  the  present  occasion,  there  should  be  evi-* 
dence  before  them  of  a  contemplation  of  an  act  of  bank- 
ruptcy by  the  bankrupt  at  the  time  of  payment:  the  prin- 
ciple of  the  law  seems  to  be,  that  the  contemplatoin  of 
an  act  of  bankruptcy  should  be  actually  in  the  mind  of 
the  trader  at  the  time  he  makes  a  payment,  in  order  to 
vitiate  such  payment;  and  that  the  mere  fact  of  the  trad- 
er having  contemplated  an  act  of  bankruptcy  should  not 
be  matter  of  conjecture  only.  Here,  the  bankrupt,  who 
was  called  as  a  witness,  positively  stated  that  he  did  not 
contemplate  an  act  of  bankruptcy  at  the  time  he  made 
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the  payment:  and  no  eyidenoe  was  oflEered  to  rebut  hk      ,_^^*^ 
teaonMMiy* 


Bfr.  Justice  6AflBi.BB. — I  have  no  doubt  but  that  the 
law  was  coRecUy  stated  by  my  Lord  Chief  Justice,  and  I 
am  not  disposed  to  say  that  the  Jury  came  to  a  wrong  con- 
dnsum  upon  all  the  facts  before  them:  indeed,  if  I  had 
been  bound  to  express  an  opinion  on  the  subject,  I  think  I 
should  say  that  the  Terdict  ought  not  to  be  disturbed. 

This  is,  however,  a  very  important  case;  and  the  &ct 
Oat  the  payment  was  made  nearly  a  UKMith  before  the  act 
ci  bankruptcy,  certainly  goes  beyond  any  previous  debt- 
moo;  and  as,  periiaps,  there  may  be  a  doubt  whetiier  the 
Jury,  under  all  the  circumstances,  took  into  tiieir  con-* 
sideration  tiiat  the  money  was  paid  earlier  than  it  ought. 
It  is  better  that  thiae  should  be  a  new  trial,  upon  pay* 
ment  of  costs* 

Rule  absolute. 


F&OOK 

Joirsi. 


ChAPPELL  V.  SlLVBRSCHILDT. — JoNES  V.  Same.  T^tetdaw 

WoRSLET  V.  Same.  Nov.  2i«r. 

ill  R.  Serjeant  Vaughan,  in  the  last  Easier  Term,  moved,  s,,  through  hii 
on  the  part  of  the  defendant,  a  foreigner,  for  a  rule  nisi,  to  oXlrSe 
diat  three  several  annuities,  granted  by  him  to  the  above-  ^^^^^^^  'J^^ 
named  plaintiffs,  might  be  set  aside,  and  that  judgments  Rquetted  that 

uft9  suin  mifiht 

entered  up  against  hnn  pursuant  to  warrants  of  attorney  be  diTided  into 
■ight  be  vacated.  ^^::T' 

The  Court  ordered  the  whole  matter  to  be  referred  to  "^  ^«*  f- 

conuiig^y  td* 
▼aneed  by  three 
penoDs  in  dif- 
fennt  prapoitioiie;  the  deedt  were  ezecnted  at  the  same  tiue,  when  the  oondderadon  money  fbr 
aU  three  was  paid  by  O,  (who  wai  alao  agent  for  the  grantees),  but  who  retained  1002.  for  hia  ex- 
pcuHb  The  Court  oideied  all  the  annniiiea  to  be  aet  aalde  upon  the  tennt  of  payment  of  princi- 
pal and  intereit:  although  bank  notes  for  the  3002.  which  had  been  retained,  Ihrmcd  part  of  the 
coMideration  Baoney  pdd  by  one  of  the  gianteea  only. 
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the  Prothonotaffy ;  wha  waei  to  tAke  an  a<5Coutit  between  4be 
parties,  and  to  ascertain  what  was  due  to  the  grantees^  im 
respect  of  principal  and  interest,  and  to  report  the  ba- 
lance* 

Mr.  Serjeant  Vaitghan  now  moved  for  the  reports 

Mr.  Prothonotary  WailAtgitm  stated,  that,  kavii^g  ei^ 
amined  numarous  affidavits  and  witnesses,  amik  investigattld 
all  the  circumstances  respecting  the  ajmnutaes  in  quieation; 
he  found-^that  the  defendant  had  vpfiied^  tbrougb  Ua 
soUeitori  to  Mesarcl.  Hm»ard  f  Gibbs,  to  vaise  ajBOOk^ 
wbiqb  he  had  requested  nigfat  be  divided  into  three  ioaile 
or  anias,  instead,  of  being  eeosotidated  in  one;  that,  thsy 
agreed  to  do  so  upon  the  defendant's  granting  three  annmtifiai 
to  the  amount  o£4fB0hper  cmnum:  that  thereupon,  by  ail 
indenture,  bearing  date  the  31st  January ^.Idl&t  the  dot 
fendant  granted  to  the  plainti£F  Chappeil,  an  annuity  of 
250/.  in  consideration  of  the  sum  of  1,540/.,  expressed  by 
the  deed  to  be  paid;  that,  by  another  indenture,  of 
the  same  date,  he  granted  to  the  plaintiff  Jones,  an.  sxim 
nuity  of  124/.,  in  consideration  of  770/.,  expressed  by  the 
deed  to  be  paid;  and  that,  by  a  third  indenture,  of  the 
same  date,  he  granted  to  the  plaintiff  Worsley,  an  annuily 
of  80/.,  in  consideration  of  400/.,  expressed  by  the  deed 
to  be  paid ; — that  Howard  ^  Oibbs  acted  as  agents  t»f  the 
grantees,  as  well  as  of  the  grantor  in  the  transaction; 
that,  on  the  day  of  lihe  date  of  the  deeds,  the  defendant, 
in  company  with  his  solicitor,  attended  at  the  office  of 
Howard  8[  Gibbs,  when,  after  the  deedis  had  been  exam- 
ined, and  the  defendant's  solicitor  had  withdrawn,  SOOi 
of  the  consideration  money  was  either  retained  by,  or  re* 
turned  to  Gibbs  by  the  defendant,  by  way  of  commission  for 
the  loan,  and  of  expenses  for  the  deeds,  altbough  no  accouht 
of  charges  had  been  previously  given  to  the  defendant; — 
that  there  was  conflicting  evidence  on  this  point,  the  one 
party  contending  that  the  300/.  had  been  retained  by 
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€ribbi,  tlie  otheTi  that  that  smd  had  b«en  retumed  to  hte* 
The  PlothoHotary  also  stated,  that,  at  the  tiiae  of  th^  exe* 
cution  q(  the  deeds,  the  respectiTe  numbers  and  amount  of 
Che  bank  notes,  by  which  the  consideration  money  was 
paid,  were  indorsed ;  and  that  it  appeared  that  the  3002. 
ad  retained  or  returned  to  GVkba  were  bank  notes  al- 
leged to  have  been  paid  for  the  consideration  money  by 
dkappeU;  and  that  no  further  retainer  or  return  appearh 
ed  to- have  been  made  on  the  two  other  annuittea-grattted 
by  the  defendant  to  Jomea  and  fPar8ley4 

Under  these  circumstances,  the  Prothonotai|y-  had  de^ 
ducted  the  above  sum  of  300/«  proportionately  frona  the 
diree  grantees,  according  to  the  sum  of  money  advanoed 
by  each,  and  had  ascertained  the  balance  doe  ta  them  ac^ 
eordingly. 


1821 


Mr.  Seijeeat  WUde,  and  Mr*  Seijeant  JS^Mmkie,  mtm 
exeepted  to  the  Prothonotary*8  report,  and  8nbnBtted}--t 
Jlrsi,  that  Howard  %  Gibbs  had  acted  as  agents  for 
the  grantor  alone,  as  they  had  been  employed  to  raise 
the  annuities  by  his  solicitor,  and  weve  not  retained  by 
eitfier  of  the  grantees.  The  receipts  fcxr  the  confltderaticB 
money  wefe  indoned  on  the  deeds,  together  with  the 
lespeetive  nnmbeie  and  amount  of  the  bank  notes  in 
which  it  waa  paid}  and  Ae  payment. was  witnessed  by  the 
defimdant's  solicitor  It  is  important  to  consider  for  what 
purpose  the  sum  of  SOO^.  was  retumed  or  retained^  and 
the  Protkonotuy  has  not  made  a  condnsive  report  upon 
this  point:— and  as  it  does  not  appear  that  Gibbi  waa 
the  agent  of  tlie  grantees,  bnt  acted  as  agent  for  the 
grantor  alone,  he  might  be  entitled  to  nelain  tbe  sum  in 
question,  either  in  payment  for  his  expenses  in  tnnamtr 
ing  the  business,  or  for  money  previously  due  to  kim«  It 
vight  kave  been  easily  ascertained  whether  the  800^  had 
been  retained  or  retumed  according  to  any  previous  agree- 
ment, if  the  defendint*d  solicitor,  who  was  the  subscribing 
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witnefis  to  the  deeds,  had  been  examined;  but  it  appears 
that  he  did  not  attend  the  Prothonotary ;  so  that,  at  pre- 
sent, this  part  of  the  transacti<m  remains  in  doubt. 

[The  Prothonotary  suggested  that  the  solicitor  was 
abroad.] 

An  annuity  cannot  be  set  aaidci  unless  the  subscribing 
witness  to  the  deeds  is  previously  examined  on  this  most 
material  point;  and  this  is  the  more  necessary,  where  he 
is  the  agent  of  the  grantor;  and  the  party  applying  to  set 
aside  these  annuities  has  not  used  due  diligence  to  find 
him  or  obtain  his  eyidence,  and  for  which  there  can 
be  no  substitute.    Although  the  words  of  the  statute 
are  (a) — '*If  any  part  of  the  consideration  for  the  pur-r 
chase  of  any  annuity,  &c.,  shall  be  returned  to  the  person 
advancing  the  same,  or  if  the  consideration  or  any  part 
of  it  shall  be  retained^  on  pretence  of  answering  the  fu- 
ture payments  of  the  annuity,  &c.,  or  any  other  pre- 
tence, then  the  Court  may  order  the  deeds  to  be  cancelled^ 
and  the  judgment,  if  any  has  been  entered,. to  be  vacat* 
ed;'* — yet,  in  this  case,  a  question  may  arise  as  to  how 
long  the  agency  of  Gibbs  continued;  if  it  ceased  when 
the  consideration  money  was  paid  by  him  to  the  grantor, 
then  a  return  of  the  800/.  to  G%bb$  was  not  a  return  to 
the  person  advancing  the  consideration  money:  nor  is  a 
return  of  part  of  the  consideration  money  to  an  agent  con- 
dustve  against  the  grantee ;  for  if  the  money  has  been  once 
absolutely  in  the  possession  of  the  grantor,  there  having  been 
no  previous  agreement  as  to  the  return  or  retention,  and  he 
chooses  to  settle  an  existing  account  with  the  agent  of  the 
grantee,  there  can  be  no  reason  for  setting  aside  the  an** 
nuity  on  the  ground  of  such  settlement  being  concerted  or 
fraudulent.    At  all  events,  there  is  no  ground  for  setting 
aside  the  annuities  granted  to  Jones  and  Wortlej/f  for, 
the  whole  sum  to  be  raised  having  been  divided  into  three^ 


(a)  53  Geo.  3,  c.  141,  s.  6. 
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at  the  request  of  the  grantor^  the  transactions  were  alto- 
gether separate  and  distinct ;  each  receipt  was  in  fiill  for  the 
consideration  money  of  each  annuity,  and  there  was  no 
connecdon  between  the  three  grantees,  except  their  hav- 
ing advanced  several  sums  to  Howard  %  Gibbs.  There- 
fore, the  return  or  retainer  of  the  consideration  money, 
if  any,  can  apply  only  to  the  transaction  with  Ckappett, 
and  the  other  two  grantees  are  free  from  exception;  the 
annuities  were  raised  by  three  distinct  clients  of  Howard 
^  Gibb9,  and  there  could  be  no  pretence  for  blending 
them  together  for  the  purpose  of  setting  them  all  aside. 


1826. 


Mr.  Serjeant   Vaughan,  and  Mr.  Serjeant  Lowes,  in 
support  of  the  report,  were  stopped  by  the  Court. 


Lord  Chief  Justice  Best.— «An  application  was  made 
to  us  in  the  first  instance,  to  set  aside  three  several  an- 
nuities, which  had  been  granted  by  the  defendant  to  the 
plaintiflft,  on  the  ground  that  part  of  the  considera- 
tion money  had  been  either  returned  to  or  retained  by 
them  or  their  agent ;  and,  as  the  facts  of  the  ease  ap- 
peared to  be  very  complicated,  we  ordered  the  whole  mat- 
ter to  be  referred  to  the  Prothonotary,  in  order  that  he 
might  ascertain  what  the  real  state  of  the  facts  was,  and 
all  the  circumstances  under  which  the  annuities  had  been 
granted.  If  it  now  appeared  to  us  that  the  Prothono- 
tary had  made  any  mistake  or  miscalculation,  it  would  be 
proper  for  us  to  send  the  case  back  to  him  for  his  recon- 
sideration; but,  from  the  facts,  as  stated  to  us  by  him,  we 
have  no  hesitation  in  disposing  of  it  immediately. 

The  first,  and  principal  question  is — whether  any  part 
of  the  consideration  money  was  returned  to,  or  retained 
by  Gibbsy  in  his  character  of  agent  for  the  grantees? 

The  second  point  is — whether,  supposing  a  return  or 
retainer  to  have  taken  place,  it  was  effected  on  behalf  of 
Chappell  only,  or  of  all  the  three  grantees? 


118 


CASES  IN  MICHAELMAS  TERM| 


m$. 


With  regard  to  the  first  point,  it  has  heen  contended^ 
tbatj  if  Gibbs's  agency  continued  no  longer  than  to  the 
pigment  of  the  consideration  money  to  the  grantor^  a 
return  of  any  part  of  the  money  after  such  pa3m(ient  was 
not  a  return  to  the  party  advancing,  as  it  was  not  re* 
turned  to  or  retained  by  Gibbs  in  his  character  of  agent 
to  the  grantees;  but  I  am  clearly  of  opinion,  that  the 
agency  continued  till  the  final  conclusion  of  the  transac« 
lion;  for  Gibbs  came  into  the  room  as  the  agent  of  the 
grantees,  and  he  continued  in  that  character  until  the 
parties  separated.  It  has  been  contended,  that  the  re- 
tainer by  Gibbs  was  made  on  account  of  the  expense  and 
trouble  he  had  been  at  in  transacting  the  loan  for  the  grant- 
or ;  but,  even  then,  it  falls  within  the  principle  of  the  statute^ 
according  to  several  late  decisions  in  this  Court.  It  has  been 
Contended  also,  that  a  further  inquiry  is  necessary,  as  to 
whether  any  previous  agreement  had  existed  between  the 
parties,  and  that  no  correct  conclusion  can  be  arrived  at 
ivithout  the  evidence  of  the  subscribing  witness;  to  this, 
however,  I  cannot  accede.  The  language  of  the  statute  is 
clear  and  positive,  vi«» — *^  That  if  any  part  of  the  consi- 
deration for  the  purchase  of  any  annuity  shall  be  return- 
ed to  the  person  advancing  the  same;  or  if  the  conti« 
deration,  or  any  part  of  it,  shall  be  retained,  on  pretence 
of  answering  the  future  payments  of  the  annuity,  or  any 
ciher  pretence;  it  shall  be  lawfiil  for  the  person  by 
whom  the  annuity  is  made  payable,  to  apply  to  the  Court 
in  which  any  action  shall  be  brought  for  payment  of  the 
annuity,  or  judgment  entered  by  motion,  to  stay  pro- 
ceedings on  the  action  or  judgment,  and  if  it  appear  to 
the  Court  that  such  practices  as  aforesaid,  or  any  of 
them,  have  been  used,  it  shall  and  may  be  lawful  for  the 
Court  to  order  every  deed,  bond,  instrument,  or  other  as- 
surance, whereby  the  annuity  is  secured,  to  be  can- 
celled, and  the  judgment,  if  any  has  been  entered, 
to  be  vacated."    It  was  decided  in  this  Court,  in  the 
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•toe  of  WilKamson  v.  Goold  (a),  where^  on  the  grant 
of  an  amiuHv,  a  eonsiderable  portion  of  the  consi-^ 
deration  money  was  retauied  by  or  returned  to  the  agent 
of  the  grantee,  for  the  expenses  of  preparing  the  deeds, 
and  for  joumies,  &c. ;  that  this  was  an  illegal  retainer,  al-' 
though  the  grantee  swore  that  no  part  of  the  consideration 
money  was  retained  or  kept  back  by  his  direction,  authority, 
or  privity; — on  the  ground  that  he  ought  to  have  stated 
ibat  none  was  returned:  and  the  annuity  was  set  aside, 
notwithstanding  ten  years  had  elapsed  since  it  was  grant- 
ed, and  the  grantor  had  acquiesced  in  its  payment  during 
that  period,  on  the  terms  of  an  account  being  taken  be- 
fore the  Prothonotary,  who  was  to  ascertain  what  sum 
might  be  due  to  the  grantee  in  respect  of  principal  and 
interest.  So,  in  Coventry  v.  Champneys  (6),  where  per- 
sons were  employed  by  the  grantor  to  raise  money  by  way 
<tf  annuity,  and  by  the  grantees  to.  pay  the  consideration 
money  over  to  the  grantor,  and,  at  the  time  of  the  execution 
of  the  deeds  to  secure  the  annuity,  such  persons  received 
back  firom  the  grantor,  or  retained,  a  considerable  portion 
df  the  consideration  money  for  a  debt  alleged  to  be  due  pre- 
viously to  them  from  the  grantor;  it  was  held,  that  this  was 
an  illegal  retainer,  and  the  Court,  on  motion,  ordered  the 
securities  to  be  set  aside,  on  the  terms  of  the  grantor's  pay- 
ing what  might  be  found  to  be  due  to  the  grantees  in  respect 
of  principal  and  interest,  although  the  latter  had  not  received 
any  part  of  the  money  so  returned  or  retained,  and  although 
it'Was  done  without  their  direction,  privity,  knowledge,  or 
assent.  And  in  the  subsequent  case  of  CalionY.  Porter  (c), 
where  the  agents  of  the  grantor  insisted  upon  retaining  out 
of  the  consideration  money  the  amount  of  money  they  had 
before  advanced  him,  as  well  as  the  charges  of  preparing 
the  securities  for  the  annuity,  the  Court  set  it  aside  upon 
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(a)8B.Moore,109«a24;.S.  C.  1  Bing.  171,234.     (6)  8  B.Moore, 302. 
{€)  9  B.  Moor^,  703 ;  S.C.2  Bing.  3/0. 
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payment  of  prineipal  aa^  inter^t.  ^tliougb  tbe  gmoMutf 
wha  bad  entrusted  them  with  the  considevitficMi  monejr^ 
was'  not  priyy  to  the  retainer; — ^beciuiiae  it  was  hb  dutjr 
either  to  have  paid  it  over  hioiself,  or  watched  the  oondnot 
of  his  agents  during  the  negotiation. 

The  pomt|  therefore^  will  no  longes  admit  of  diseiianoii^ 
that  a  return  to  or  retekier  by  an  agent  is  ncrt  in  effeM 
the  same  as  if  it  had  been  returned  to  the  prinoipal^  fer^  in 
Wimam$cn  y.  GooU^hotd  Chief:  Justice  IkOlM  said  ^)f 
''  The  payment  cannot  be  taken  as  haying  been  made  to 
the  defendant^  (the  graiitor)i  on  hb  own  account»  but  liust 
be  considered  as  amdogous  to  those  casea^  ilrh^re  an  agipnk 
is  employed  <x>  receive  and  pay  m<H;iey ;  or,  in  oilier  ierm^ 
acts  as  snch  in  the  mere  passing  of  a  obtain  slun  in  ^ao* 
count**'  So  herej  Gibbs  was  acting  as  the  agent  of  dm 
grantees,  as  the  consideration  mopey  was  plscoj^  by  thet9 
in  his  hands  for  the  purpose  of  paying  it  over'  to.  tbo 
grantor. 

With  regard  to  the  second  question — ^whether  the  XQ* 
turn  or  retention  of  the  sum  of  300/*  was  cfibfit^  hj 
Gibbs  on  behalf  of  ChappeU  only,  or  of  all  the  three 
granteesj  I  conceive,  that,  under  the  circumstances,  die 
Prothonotary  has  arrived  at  the  correct  conclusion.  It 
formed  part  of  one  and  the  same  transaction;  and  as  tbe 
SCO/,  was  deducted  from  the  consideration  money  which 
the  grantor  was  entitled  to  receive,  it  must  afiect  all  the 
grantees,  according  to  their  respective  proportions;  it  is 
evident  that  Gibbs  took  the  money  on  the  pretence  of  its 
being  to  defray  the  expenses  of  not  one  of  the  annuities 
only,  but  of  all  three;  and  he  received  it  as  the  agent 
of  all.  It  would  be  trifling  with  the  statute,  if  we  did  not 
hold  that  the  keeping  back  of  this  money  extended  to 
the  three  annuities,  and  therefore  they  must  all  be  set 
aside,  although  upon  equitable  terms.    We  ought  not  to 


(a)  8  B.  Moore,  122. 
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MWtioii  die  reetift  of  such  an  extortionate  interest  as  16 
or  17  per  eeni^  on  tbe  purchase  of  an  annuity;  but  we 
vill  allow  the  grantees  to  have  their  principal  returned 
with  interest  at  the  rate  of  fire  per  eenU 

I  am,  therefore,  of  opinion,  that  these  annuities  must  be 
aet  Slide,  on  the  terms  of  the  defendant's  paying  the  prin- 
cipal and  hiterest;  the  Plrothonotary,  therefore,  will  calcu- 
late what  such  interest  will  amount  to,  and  make  his  re- 
port to  the  Court  on  the  first  day  of  the  next  Term. 


1826. 


Mr.  Justice  PARX.*-It  cannot  be  expected  that  we  are 
to  go  into  an  investigation  of  more  than  the  result  of  the 
flKSts  which  have  been  reported  to  us  by  the  Prothonotary; 
and  we  should  overturn  all  the  previous  decisions  upon 
this  subject,  if  we  did  not  confirm  his  report.  The  case  of 
CoAojtv.  Porter  is  conclusive  to  shew  that  a  return  or  re- 
tains, by  an  agent  of  the  parties,  of  part  of  the  considera- 
tion money  is  a  su£Scient  ground  for  setting  aside  an  an- 
nuity; therefore  the  anniuties  in  question  must  be  set 
aside  on  the  terms  suggested  by  my  Lord  Chief  Justice. 

The  rest  of  the  Court  concurring — 


Rule  absolute. 


ijM  «A8B6  IN  NiCHABLlf A0  TERir, 

1898: 
Wcanadm  M'Beath  r.  CooKB  and  Others. 

In  t^      b  This  was  an  action  of  trespass  for  breaking  and  enter- 

tnder,  against  Ing  the  plaintiff's  house^   and   assaulting  him.    Plea — 

iSTon^iTi;.  Not  guilty. 
ined,jgain.t  j^t  the  trial,  before  Lord  Chief  Justice  Best,  at  WeH- 

hiB  asiigneei  for    •  '  t^  «      -  i 

entering  his  minster ,  at  the  Sittings,  after  the  last  Term,  it  appeared 

gm^onodoe  that  the  plaintiff  had  become  bankrupt;  that  the  defend- 

^LflS^J^*  ante  had  been  appointed  his  assignees,  and  that  they  had 

which  was  put  entered  his  house  in  that  character,  by  virtue  of  the  com- 

in  eridenoc  bT      '•  ,  . 

the  defendants,  mission.     There  was  some  conflicting  evidence  as  to  the 

Sr^Scee^ngs  nature  of  the  assault,  and  his  Lordship  left  it  to  the  Jury 

^^BfA*  SSon-  ^^  ^y*  whether  any  imnecessary  violence  had  been  used 

^  creditor's  by  the  defendants;  and  they  found  in  the  negative. 
pear  npon^the^       No  notice  having  been  given  by  the  plaintiff  of  his  in- 

fimdf  thepro-  Mention  to  dispute  the  bankruptcy,  the  commission  was 

Htid,  that,  ne-  put  in,  together  with  the  proceedings  under  it,  as  evidence 

^idity  of  the  of  that  fact,  and  of  the  defendants*  having  been  appointed 

ffofnmtisiftn  '       •  J  «  •      • 

conid  not  be       assignees  under  such  commission. 

^iXdff  ^^b*"      ^pon  inspecting  these  proceedings,  it  was  discovered 
the  sutate  6      by  the  plaintiff's  counsel,  that  there  was  no  good  petition- 
s.  90,  the  peti-    "(ig  Creditor's  debt  whereon  the  commission  could  be  sup- 
to^^Mmi"      PO'^^d  5  ^9  on  ^^  **ce  of  the  depositions,  it  was  stated  that 
beprofedbythe  the  act  of  bankruptcy  took  place  in  the  month  ot  January, 
the  commisaon    1836,  and  the  petitioning  creditor's  debt  was  not  sworn  to 
n^  ofd^ttt-  ^^^^  ^'^^^n  contracted  until  the  month  of  April  following, 
fay  it  be  giTen.    Other  depositions  were  put  in,  to  prove  another  and  subse- 
quent act  of  bankruptcy;  but  his  Lordship  thought  they 
could  not  be  received,  but  those  only  upon  which  the 
commissioners  had  acted.      It  was  then  contended  on 
the  part  of  the  plaintiff,  that,  as  the  proceedings  under 
the  commission  had  been  put  in  by  the  defendants,  though 
they  were  not  compelled  to  do  so,  and  it  appeared  upon 
the  face  of  them  that  they  were  defective,  the  commission 
could  not  be  supported ;  and  therefore,  that  the  plaintiff 
was  entitled  to  a  verdict. 
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'  The  Jury  therefore  retomed  a  Terdict  for  the  pliSntiil^  i0f^. 
damages,  one  farthing,  hot  lea^e  was  given  to  the  defend* 
imts  to  niOTe  to  set  it  adde^  and  enter  a  nonsnit,  in  case 
the  Court  should  be  of  opinion,  diat  the  plamtiflTs  counsel 
were  not,  under  the  circumstances,  entitled  to  raise  the 
objection  as  to  the  petitioning  creditor's  debi;  which  had 
arisen  only  l^  the  inspection  of  the  psoeeedli^  which 
the  defi^dants  were  not  bound  to  produce,  as  the  |4ain- 
tiff  bad  not  given  them  notice  that  .he  meant  to  dispute 
the  bankruptcy. 

Mr.  Serjeant  Faugban,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  accordingly,  on  the  ground,  that,  as 
under  the  late  statute  6  Oeo*  4,  c.  IG,  s.  90,  it  was  pro- 
vided, that,  in  any  action  by  or  against  any  assignee,  er 
ugainst  any  commissioner  or  person  acting  under  the 
warraat  of  the  commissioners,  no  proof  should  be  requir- 
ed, at  the  trial,  of  the  petitioning  creditor's  debt,  unless 
-the  other  party  in  such  action  should  give  notice  in  writ- 
ing, to  such  assignee  or  commissioner,  that  he  intended  to 
dispute  it;  and  the  plaintiff  having  given  no  such  notice, 
was  precluded  from  investigating  the  proceedings  under 
the  commission,  for  the  production  of  the  coqunis^ion 
alone  was  sufficient  under  the  statute  to  authenticate  the 
whole  of  the  proceedings  under  it,  as  the  express  object 
of  tiie  statute  was  to  require  no  proof  of  any  of  tiie  pro- 
ceedings under  the  commission,  unless  the  other  party  gave 
due  Botice  that  he  intended  to  dispute  it 

Mr.  Serjeant  Wilde,  now  shewed  cause,  and  sub- 
-mitted,  that  although,  when  no  notice  was  givoi  of  a  par- 
ity's intention  to  dispute  the  petitioning  creditor's  debt,  the 
production  of  the  commission,  was  sufficient  evidence  of 
the  bankruptcy;  and  there  was  no  necessity  to  pro- 
duce .the  proceedings  under  such  commission;  yet»  if  the 
proceedings  were  once  pi|t  in,  4liey  ivere  open  to  invesfi- 
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1806.  %  gbtion'by  the  dther  -psxty.  '  Here  tlhey  vrete  put  hi  bjf  the 
defendantSy  although  they  irere  not  bound  to  do  so;  aii4 
therefore  it  tras  available  to  the  plaiiltiflPto  shew  that  Ihey 
were  defectiye  and  hnsuflScient  to  support  the  commisGnion 
which  had  been  issued  agunst  him*  It  was-  incumbent 
upon  thedefendantSi  in  order  to  justify  their  ehtry  iirto  the 
plaintiff's  house,  to  shew  that  they  were  assignees;  and 
in  order  to  do  tins,  they  pat  in  the  prooeedings  tmd^r 
the  commission;  they  might  have  been  required  by  the 
plaintiff  to  have  been  put  in  for  the  purpose  of  disproir^ 
ing  the  bankruptcy.  The  depositions  as  to  the  peti^ 
tionidg  cieditor'i  debt  must  be  taken  with  referendef  to 
all  dbe  facts  which  appear  on  the  face  of  the  proceed* 
ings ;  and  if,  on  the  production  of  such  proceedings,  it  ap^ 
peafs  that  such  facts  «re  insuflS^cieM  to  support  the'eoiii* 
ndasion,  it  must  inevitsb^  fall-  td  the  ground.  Itis  too 
much  to  say,  that  the  proceedings  are  to  be  evidence  cmly 
for  the  assignees,  and  not  to  be  used  against  them,  when 
they  themselves  bring  them  forward  as  evidence  of  a  dp- 
cumstance,  wfaicii  without  them  they  were  incapable  c( 
proving. 

In  EUuv.  Shirley  (a),  which  was  an  action  by  a  bank* 
rapt  agonst  his  assignee  to  try  the  validity  of  his  com* 
mission^  it  was  held,  that  if  there  was  no  notice  under  the 
49  Oeo4  8,  c.  181,  s.  10,  the  proceedings  were  only  pri^ 
md facie  evidence  for  the  defendant,  and  the  plaintiff  might 
call  witnesses  to  contradict  the  depositions  respecting  ibe 
trading,  petitioning  creditor's  debt,  or  act  of  baaakniptcy« 
So,  in  MUls  V.  Bennett  (6),  it  was  decided,  that  the  de- 
fendant, though  he  had  given  no  notice  that  he  intended  to 
dispute  the  proceedings  under  the  commissien,  nright^  ne* 
vertheless,  give  evidence  to  disprove  the  act  of  banhnqptcy. 
And,  in  Richmond  r.  Heapy  (e),  in  an  action  against  the 

(a)  3  Gamp.  424.  (6)  2  Man.  &  Sdw.  656. 

(c)  4  Camp.  207. 


IN  THE  8BVENTH  YEAR  OF  GEO.  IT. 


I£5 


asrigneea  of  a  bankrapt,  the  {>roceedingfl  were  read»  and,  ^^^* 
primdfaeie,  supported  the  coHanissioii : — ^bot  evidenoe  waa 
afterwards  adduced  in  reply^  to  impeach  the  petitioning 
creditor's  debt.  In  Broum  y.  FarresiaU(a),  Lord  Qiief 
Justice  Oibbs  said— ''The  proceedings  are  adjmsnbM 
evidence;  but  I  am  stiQ  to  form  my  judgment  upon  them, 
whether  they  prove  an  act  of  bankruptcy  or  not."  From 
all  these  cases,  therefore,  the  principle  may  be  collected, 
that  if  the  proceedings  do  not  sufficiently  disclose  the 
bankruptcy,  it  is  open  to  the  other  party  to  dispute  it;  A 
person  may  be  estopped  by  his  own  deed  from  disproving 
any  particular  iact,  but  if  evidence  of  such  fact  is  adduced 
by  the  other  party,  the  estoppel  is  waived.  Here,  although 
the  assignees  could  not  have  been  required  to  give  the 
proceedings  in  evidence  without  notice  of  an  intent  on 
the  part  of  the  bankrupt  to  dispute  the  bankruptcy;  yetj 
having  put  them  in,  he  cannot  be  prohibited  from  raismg 
an  objection  to  a  defect  apparent  upon  the  face  of  them. 
By  the  90th  section  of  the  late  statute,  6  Oeo,  4,  c.  16,  no 
proof  is  required  at  the  trial  of  the  petitioning  creditor's 
debt,  or  of  the  trading,  or  act  of  bankruptcy,  unless  notice 
begivai  to  dispute  it;  but  a  party  who  justifies  as  assignee, 
must  shew  himself  to  be  such,  and  he  can  only  act  in  that 
character  under  a  valid  ccnnmis^on :  it  is  not  in  the  discretion 
of  the  Court  to  reject  evidence  of  the  nature  of  the  petition- 
ing creditor's  debt,  it  having  been  produced  on  the  part  of 
the  defendants.  And  by  the  92nd  sect."  the  depositions  taken 
before  the  commissioners  at  the  time  of,  or  previous  to,  the 
adjudication  of  the  petitioning  creditor's  debt,  and  of  the 
trading  and  act  of  bankruptcy^  shall  be  conclusive  evidence 
of  the  matters  therein  respectivdy  contained,  in  all  actions 
faronght  by  the  assignees  for  any  debt  or  demand  for  which 
the  bankrupt  might  have  sustained  any  action."  The  pro- 

(a)  Holf  8  Ni.  Pri.  €«s.  191. 
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Cdediogfl  iiFQ  by  that  section  only  made  evidence  of  the, 
siattera  therein  contained;  and  the  Court  have  clearly  a 
right  to  inquire  whether  those  matters  are  sufficient  to 
support  the  commission*  If  there  had  been  a  spedal 
K^rdict,  the  result  must  have  been  agsinst  the  de&nd- 
antsi  as  they  attempted  to  justify  as  assigneesi  but  fail- 
fd  to  establish  a  sufficient  petitioning  creditor's  debt  to 
support  the  commission  under  which  they  acted. 

If  the  plaintiff  had  offered  the  proceedings  in  evidence, 
and  the  defendants  had  objected  to  their  admission,  the 
question  might  perhaps  have  been  different;  but  as  the 
proceedings  were  produced  by  the  defendants  themselves, 
the  plaintiff  had  a  right  to  examine  them  for  the  pur^^ 
pose  of  seeing  how  far  they  supported  what  they  w&e 
stated  to  prove*  The  effect  of  the  statute  waa  only  to 
relieve  assignees,  and  not  to  preclude  other  proof,  if  they 
choose  to  bring  it  forward* 

Mr.  Seijeant  VayghaUf  in  support  of  his  rule,  submit- 
ted, that  the  commission  and  proceedings  were  only  pro- 
duced for  the  purpose  of  shewing  that  the  defendants  act- 
ed as  assignees,  some  proof  of  which  was  necessary;  but 
the  assignment  alone  was  sufficient  for  that  purposci  and 
that  only  was  meant  to  be  referred  to.  No  reference  to  the 
depositions  was  required,  to  prove  either  the  trading,  the 
act  of  bankruptcy,  or  the  petitioning  creditor's  debt*  In 
Bhici  V*  Thome  (a),  which  was  an  action  by  a  bank- 
rupt against  his  assignees,  to  try  the  validity  of  the  com- 
mission, where  notice  was  given  only  to  dispute  the  act  of 
bankruptcy,  and  the  defendants  read  the  two  depositions 
pn  the  file  of  the  proceedings,  which  proved  the  trading 
and  petitioning  creditor's  debt,  it  was  decided,  that  the  re- 
sidue of  the  proceedings  were  not  to  be  considered  in  evi- 

.    (s)  4  Cmii,  191. 


itenee^  and  that  the*  pkuotiff's  eoitn^  bad  B0.iri§hit  ifeo  !lw  18K. 
ppeet  them*  In  that  cswei  theraiioore,  tlie  plaintiff  wa3  »0I 
4dl<yir€d  i6  gb  inlo  evidenee  farther  than  h€^  had  jpven  nch 
tice  that  he  intended  to  do.  ,.Sa;  hele,  ^ere  no  iM>tk4 
has  been  given  to  dispute  the  bankniptcyi  and  the  late  act 
Ima  profidedi  ^dty  In  such  ease,  no  proof  shall  he  to- 
qdieed  of  d^  petitlonbg  oreditor^s  deblf,  or  of  the  tradings 
or  act  of  bankrirptoy,  the  plaintiff  baa  no  tight  t6  lAj  upon 
affect  as  to  either  oftfaesd  proceedings  for  the  put^se 
of  vitiatiD^  die  eonnaidsion.  But  the  proceedings  eotold 
nbt  be  said  to:be  in  epridence;  for,  though  tbeyuMMte  fto* 
dueed,  thej  were  not  read  by  th^  defemUoitsr  and,  iliM»« 
ibre,  th^  plaiianiff's  counsel  had  na  right  to  inspect  tbotti* 
if  the  pffogress  of  th^  l»ir  upon  this  subject  bc^  looked  at, 
ftwHl  be  found  that,  fhim  Ae  S  Geo.  2,  a  90,  to  Ae*48 
0e(K  d,  c.  ISl,  in  ail  selfens  by  smd  against  assignees,  it 
was  necessary  to  shew  the  trading,  the  act  of  bankniptey, 
and  the  petitioning  creditor'sdebt $  but  this  iMleb.eing:  found 
productive  of  much  vexation  and  inconvenience,  the4^Gtfo» 
8f  0.  ISl,  was  passed,  by  the  10th  section  of  ii4i1<!fc'il  is  en- 
acted, ''that,  in  any  aotion  brought  by  or  against  any  a^ig-^ 
nee,  the  comtnissiotk  of  bftnkrtipt,  and  thejiroceodli^of 
the  ooHUAissioners  under  the  safme,  shall  be  evidence  to  be 
received  of  die  petitioifing  creditor's  debt,  and  of  the  trad« 
lag  and  bankruptcy,  unless  the  other  party  shall  give  no« 
tice  that  he  intends  to  dispute  such  matters."  Under  that 
statute,  all  the  cases  which  have  been  referred  to  nvere  de^ 
cided}  and  they  only  went  the  length  Of  determining^  diat 
though  the  proceedings  were  ta  be  received  as  evidence, 
yet,  they  were  by  no  means  conclusive.  That  proviftieii, 
however,  being  found  to  be  ineffective,  the  late  statute  of  6 
€^^.  4,  C4 16,  was  pasited,  by  which  it  is)  eipresdy  enacted, 
that  no  pt>6of  of  the  tradfaig  shaH  be  required  without  notice. 
Previous  to  that  statute,  the  proceedings  were  put  in  as 
forming  an  essential  proofs  but  now,  asthey  are  not  require 
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edt  the  prodttction  of  them  by  an  aadgnee  cannot  entide 
m^bbatb      ^®  bankrupt  to  inTeatigate  them,  mdess  he  has  ghren 
notice  of  hia  mtention  to  dispute  the  oommistton  which 
has  been  issued  against  him. 

Lord  Chief  Justice  Best. — ^This  was  an  action  of  tres* 
pass,  brought  by  the  plaintiff  against  the  defendants,  for 
having  nnlawfuUy  entered  his  house»  and  committed  an 
assault  upon  him;  to  which  they  pleaded  not  guihy:  un^ 
der  which  plea  they  justified  dieir  entry,  on  Ae  ground 
that  the  plaintUT  had  been  duly  declared  a  bankrupt; 
that  they,  the  defendants,  had  been  appointed  his  assig- 
nees, and  had  entered  his  house  as  such,  under  the  com- 
mission that  bad  been  iasued  against  him;  and  aa  to  the 
assault,  they  urged  ihat  no  unnecessary  violence  was  used 
by  them  upon  the  occasion.  No  notice  was  given  by 
the  plaintiff  of  an  intention,  on  hia  part,  to  dispute  the 
bankmptqr»  or  any  of  the  proceedings  under  the 


I  was  of  opinion,  at  the  trial,  that  the  only  matter  in 
dispute  between  the  parties,  and  on  whidi  alone  evidence 
was  given,  was,  whether  any  improper  violence  had  been 
used  against  the  person  of  the  plaintiffl  for  it  waa  ad* 
mitted  at  the  outset,  that  he  waa  a  bankrupt,  and  no  no- 
tice had  been  |^en  by  him  to  the  defendants  to  questkm 
that  fact. 

By  the  statute  6  Geo.  4^  c  16,  s.  90,  it  is  enacted,— 
'^  That,  m  any  action  by  or  against  any  assignee,  or  in 
any  action  against  any  commissioner,  or  person  acting  un- 
der the  warrant  of  tiie  conunissioners,  for  any  thing  done 
as  such  commissioner,  or  under  such  warrant  mopr9qfMkaU 
bereqmred  at  the  tnal,  of  the  petitioning  creditor's  debt  or 
debts,  or  of  tiie  trading,  or  aet  or  acts  of  bankruptcy  respec- 
tivdy,  unless  the  other  party  in  such  action  diall,  if  defen- 
dant, at  or  before  pleading;  and,  if  plaintiff,  befove  is 


joined,  fpy«  notice  ia  wiitiag  to  Bnoh.migDi^,  ooimSi^ 
siooeXfOK  such  qthex  pei:8an«.j^t  he-intei«dk:4o  dMpnte 
some  ^ii4  which  of  suoh  Jini^SB-''* 

In  this  case,  the  proceedingt.wlclej^tbe  c^mniMmm  wef e 
produced  by  the  defendants  for  the  purpose  of  shewing 
thftttliey  veve  assignees^'but  tiidy  wcMnot  ^lled  dn-to 
pco^e  the  peftitianiBg  eseditor'a  debt;  and  if  we  were  to 
Atcifle  4»t  the.  fkktiiniff  might  sPfM  UmaelTdf  a-^fedtin 
tlMi  procecdiaga,  fotilie.piir{io8e'iof'd]ipin(frii^the4^fefid* 
aiMsrVAitle^wenriiQiiU^  enlarge  rattMt  tbw  ^0lBMdy4ie  e>?fl 
wUok  it  waa  Iba  ofa^ct  of  the  Iii^Iatuif#  4o  ptovM^ 
agaiMt^  aiidrit.wocdd  be  deluding  the  aarignoclB  kuMad-  of 
pvfitMtaiig  lhem»  if  jre.  wtere  to:«ilaw  them  4»  be  catted: 
upon^iQpcove  faafcs  iraA  vhiahjthey  were«ot  espetflod^t^ 
Oome  prtpased;  or  if  ive  wen  to  pomdt  a  paarQr  to  ^a» 
pule  btt  bankruptoy,  when  ho  hod  not  gii«ii  tbaaaeig^ 
iwen  QOli^  of  any  ini^Btionto  jdo  ao.  Thk  wonld  be  ptK^ 
tia|p# ottangBond moatrmflgmt  consdmction  on  the atatale; 
the  express  object  of  which  was,  that  no  such  proof  ^otild 
ba  aaqisBed^  witjumt  due  uoA:^* 

.  Jh«mW:€(UBian,.thata8.fiff  aa  i^mcems  tfria  aatioii»  in 
tho^biwDce.  of  a  notice  bytb^  plaintiff,  it  was  pefftcdjh 
innaalimaly  whether  he  had  been  didjt  declc^od  a  bank* 
r^ipt  or  nol;  and  that  being  the  case,,  no  evidence  of  tba 
proceedings  befixre  .the  rammisBonera  waa  neceasary.  It 
has  been  urged  on  the  part  of  the  plaintiff,  that,  4f  there 
had  been  a  special  verdict,  the  Gonrt,  upon  all  the  faets, 
nniat  famwcoafirmad  Ae,findiog  of  the  Jury:  bvt,  even  in 
the  caise  of  a  apeeial  rerdict,  tha  Court  wflL  not  take  notice 
of  imniaterial  facts*  BeaidaB,  even  upon  the  d^M>si- 
tiona  now  befcneJiB,  it  appeasa,  ilmt  the  obgeetion  taken 
aa  to  the  inauflBdcpcy.of  the  petitioning  creditor^a  debt 
coidd  not  he  saj^ported;  tar  aadi  dbbt  waa  mst  directly 
negatived;  and  for  any  .thing  that  appeara  to  the  con- 
timry,  aodi  a  debt  night  have  ^xiated.     The  substance  of 
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J826.^  the  depoBitionB  is,  that  the  ba&kropt  waa  indebted  to  the 
petitioning  creditor  for  goods  supplied  by  the  latter  to 
the  former,  from  1825,  to  Jpril,  1826,  but  it  does  npt 
appear  what  quantity  of  goods  were  sqldi  or  their  amount, 
previous  to  the  act  of  bankruptcy,  which  was  in  Ja/nwury^ 
1826.  There  might,  therefore,  for  any  thpng  that  ap- 
pears to  the  contrary,  M^^  been  a  delivery  of  goods  prior 
to  the  act  of  bankruptcy,  sufBcient  to  have  constituted  a 
good  petitioning  creditor's  debt  at  that  period.  The  de- 
positions certainly  furnish  imperfect  evidence  on  this 
point:  but  as  it  is  of  no  importance,  as  the  bankruptcy 
was  not  disputed,  evidence  upon  that  point  cannot  be 
attended  to.  I  am,  dierefore,  of  opinion,  that  die  rule  to 
set  aside  the  verdict  for  the  plaintifit  and  to  enter  a  non- 
suit, must  be  made  absolute. 

'  Mr.  Justice  Park. — I  am  of  the  same  opinion,  and  for 
the  same  reasons.  The  statute  6  Geo.  4,'  is  a  remedial  law; 
it  is,  therefore,  oiv  duty  to  advance,  rather  than  to  retard 
the  remedy  which  it  afibrds.  The  defendants,  at  the 
trial,  sufficiently  established  all  that  they  were  re<)uired 
to  prove,  namely,  the  &ct  of  their  being  assignees,  by  pat- 
ting in  the  commission  and  the  adjudication  and  assign- 
ment by  the  commissioners  to  them.  I  entirely  agree  with 
Lord  Ettenborough  in  the  case  of  Bhdk  ▼•  Tharme  (n), 
where  he  said-^'*  The  proceedings  are  kept  for  the  benefit 
of  the  creditors,  and  I  know  of  no  right  to  inspect  them 
as  public  documents.  Nor  can  I  consider  the  whole 
as  being  in  evidence,  because  two  depositions  have  been 
read.  These  might  have  been  taken  off  die  file,  and  read 
separately;  in  which  case,  it  could  not  be  pretended,  that 
all  the  rest  of  the  proceedings  under  the  commission  woidd 
have  been  in  evidence;  and  it  can  make  no  diflbrence  that 
the  two  depositions,  when  they  were  read,  for  the  sake  of 

(a)  4  Camp.  192. 
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eotrtetnenctf  were  siiffbred  to  remain  on  the  file.**    This        iS26. 
appears  to  me  to  be  expressly  applicable  to  the  present      m'BbItit 
case:  for  although  all  the  proceedings  were  put  in,  those  *'* 

only  that  were  read  for  the  defendants  were  in  evidoice, 
or  could  be  inspected  by  the  counsel  for  the  plaintiff; 
but  even  if  the  whole  of  the  proceedmgs  were  in  evi- 
dence,  they  would  only  tend  to  shew  that  there  was  an  im- 
perfect depontion  as  to  the  petitioning  creditor's  debt; 
which  mighty  bowereri  have  been  sufficient  for  all  the 
porposes  of  supporting  the  commission.  I  am,  therefore, 
clearly  of  opinion,  that  the  plaintiff,  having  given  no  no- 
tice of  any  intention  to  dispute  his  bankruptcy,  was  con- 
cluded by  the  statute  of  any  right  to  avail  himself  of 
an  objectk>n  to  any  of  the  proceedings  under  the  com- 
mission. 

Mr.  Justice  Bubhouah. — ^The  statute  provides,  that  in 
case  no  noCtoe  is  given-  of  aa  intention  to  dispute  a  bank- 
niptcy,  thisee  fiusts  shall  be  admitted  at  the  trial  by  the 
productian  of  the  commission,  namely,  the  trading,  the  act 
of  bankraplcy,  and  the  petkioning  creditor's  debt:  now, 
Aerecanbe  no  neciessity  to  addnoeany  proof  of  an  admitted 
ftcty  and,  therefore,  no  proof  of  the  petitioning  creditor's 
debt  Wiss  necessary;  but,  it  has  been  contended,  that  if  a 
pecacm  voluntarily  brmgs  forward  evidence,  which  he  is  not 
obliged  to  do,  ho  musttabe  the  consequence ;  but  even,  if 
we  were  disposed  to  admit  that  ptoposition  to  its  fullest 
eatent,  still  its  application  to  this  case  would  not  assist  the 
pkmtiff;  ior  there  is  nothing  m  the  deposition  to  dis- 
piDVe.  the  pedtioning  creditor's  debt:  the  commissioners, 
.by  acting  upon  it,  have  Seated  it  as  a  valid  and  existing 
debt;  and  we  must  consider  their  adjudicatiim  as  final: 
for  it  was  their  province  to  ascertain  that  the  debt  was 
•  snffiaievfc;  aftd  we  must  now  presumei  that  they  have  act- 
ed rightly. 

k2 
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1826.  Mr.  Justice  Gaselee. — I  do  not  know  to  what  conclu- 

sion the  Court  might  come,  if  a  party,  not  having  it  in  his 
power  to  avail  himself  of  the  statute,  should  be  obliged  to 
go  into  evidence  which  was  not  required  of  him,  but  ^hidi, 
on  being  adduced,  should  militate  against  him;  but,  the 
statute  is  a  sufficient  protection  to  the  defendants,  as  it 
expressly  enacts,  that  unless  notice  is  given  to  dispute  the 
bankruptcy,  no  proof  of  the  petitioning  creditor's  debt 
^hall  be  required :  and  even  if  the  depositions  were  ad- 
mitted as  evidence,  they  would  not  disprove  such  debt. 
Before  the  49  Geo.  5,  c.  121,  the  proceedings  undev  a 
commission  of  bankrupt  were  not  evidence  at  all,  for  the 
purpose  of  proving  the  trading,  the  act  of  bankruptcy,  or 
the  petitioning  creditor's  debt.  Under  that  act,  the  pro- 
ceedings were  a  sufficient  proof  of  those  facts;  but  that  act 
has  been  repealed  by  the  6  Geo,  4,  c  16;  and  now,  unless 
where  the  other  party  has  given  notice,  such  proof  is  en- 
tirely dispensed  with;  and,  therefore,  where  a  party  has 
omitted  to  give  such  notice,  it  would  be  absurd  to  say, 
that  the  production  of  any  evidence  by  the  assignee  should 
burden  him  with  that  proof,  from  which  the  Legislature 
has  expressly  relieved  him. 

It  has  been  urged  on  the  part  of  the  plaintiff  that  he  had 
a  right  to  inspect  any  part  of  the  proceedings,  after  they  had 
been  once  produced  by  the  defendants;  but  I  cannot  collect 
such  a  doctrine  from  any  of  the  cases.  In  Bluek  v.  Thome, 
Lford  EUenborofighheldf  that  the  plaidtifTs  counsel  had  no 
right  to  inspect  the  proceedings,  the  action  being  brought 
by  the  bankrupt  against  his  assignees,  as  in  this  case;  and 
though  his  Lordship  said — "  The  plaintiff  may  by  and  bye 
call  for  the  deposition  if  he  pleases,  and  read  it  in  evi- 
dence," yet  that  was  not  for  the  purpose  of  collecting  or 
disputing  any  fact  from  such  depoiations,  but  for  the  pur- 
pose only  of  contradicting  the  credit  of  a  witness.  It  ap- 
pears to  me  to  be  quite  clear,  that  the  plaintiff  had  no  right 
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to  call  for  other  depositions  than  those  that  were  produced        1826. 
and  sead  by  the  defendants^  which  were  sufficient  to  es- 
tablish their  being  assignees;  and»  thereforci  that  the  rule 
for  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


Wednesday, 

MuNNiNos  r.  Lennox.  Nov.  22nd. 

This  was  an  action  of  covenant,  and  brought  by  the  in  an  action  of 
plaintifT,  a  ship  owner,  against  the  defendant,  on  a  char-  charterparty,the 
ter-party  of  affreightment,  for  not  loading  a  full  cargo  of  eftT^^rai'lJ^^ 
timber,  accordinir  to  the  terms  of  the  charterparty.     The  ciai  pJea«,  to 

'  ®  it  V        1.      •°°**  ^^  which 

declaration  alleged  several  breaches  of  covenant  by  the  the  plain  tiff  de- 
defendant,  to  which  he  pleaded  eighteen  special  pleas.        X71rgument, 
To  two  of  these  the  plaintiff  demurred,  and,  after  argu-  ^^^^^^^^^ 

ment,  the  Court  held  them  to  be  bad,  and  the  plaintiff  ob-  that  the  defend- 
ant could  not 
tained  judgment  on  the  demurrer.  after«rards  file 

additional  pleas, 
although  it  was 

Mn  Serjeant  Vauffhan,  on  a  former  day  in  this  Term*  sworn  that  focta 

•'  o         '  -t.  .        1       1  TT      had  come  to  his 

obtained  a  rule  nisi,  to  file  two  additional  pleas.     He  knowledge,  ma- 
founded  his  motion  on  an  affidavit  of  the  defendant's  at-  fcn^,  rince'the 
torney,  who  stated,  that,  since  the  argument  on  the  de-  j;^;;;^^";  *;;j,^ 
murrer,  some  circumstances  had  come  to  the  defendant's  with  which  facts 
knowledge,  with  which  he  was  before  wholly  unacquaint-  aoqu^nted."  "" 
ed,  and  which  the  deponent  believed  would  be  a  good  de- 
fence, and  furnish  an  answer  to  several  of  the  breaches  al- 
leged in  the  declaration, 

Mr.  Serjeant  Taddj/  now  shewed  cause,  and  contended, 
that  it  was  too  late  for  the  defendant  to  put  additional 
pleas  on  the  record,  after  the  plaintiff  had  obtained  judg- 
ment on  two  which  he  had  demurred  to.     The  defendant 
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18^.'  must  be  confined  to  the  pleas  as  origmally  put  in;  and 
the  Court  will  not  allow  the  plaintiff  to  be  harassed  or  put 
to  further  expense  by  the  introduction  of  new  pleas,  which 
may  completely  alter  the  nature  of  the  defence. 

Lord  Chief  Justice  Best* — ^This  is  certainly  an  appli- 
cation of  the  first  impression.  The  defendant's  attorney 
might  or  ought  to  have  known  the  grounds  on  which  the 
defendant  rested  his  defence,  before  be  filed  the  pleas.  It 
would  be  contrary  to  justice  and  good  faith  if  we  were  now 
to  allow  the  defendant  to  put  new  pleas  on  the, record, 
particularly,  when  the  plaintiff  has  obtained  judgment  on 
those  which  were  bad.  Besides,  the  defendant  pleaded  no 
less  than  eighteen  special  pleas,  when  one  fourth  part  of 
the  number  would  have  been  sufficient.  I  very  much 
doubt  the  policy  of  allowing  a  defendant  to  plead  several 
pleas: — it  tends  to  put  the  parties  to  an  enormous  exp^ns^, 
and  frequently  not  only  to  defeat  justice,  but  to  perplex 
the  Judge  and  Jury  at  the  trial. 

The  rest  of  the  Court  concurringT- 

Rule  discharged. , 
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Sir  Joan  PERKtMo,  Bart,  Shaw,  and  Barbbr, 

••  Hoi...  ^i:A' 

XHIS  was  an  action  of  assumpsit ,  and  brought  by  the  Whcraajoint 
plaintiffs  upon  a  joint  and  several  promissory  note,  al-  SJ^J^jPJJJ**' 
leged  to  have  been  made  and  drawn  by  the  defendant  and  Directonofa 

-—^  Joiot  stock 

seven  other  persons,  upon  the  4th  February,  1836,  for  Compaoy,wM 
1,000/.,  payable  to  the  plaintiffs  at  three  months  after  teredby the u- 
date,  for  value  received.  f?^  JP*®  • 

'  ^  Joint  tod  aoTC* 

The  declaration  contained  a  count  on  the  note,  and  the  ni  oote,  with- 

.      •.  oat  the  know* 

usual  money  counts.  ^  ledge  or  autho- 

TThe  defendant  pleaded  the  generil  issue.  ^t«Si.  rfJhim 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guitd-  the  defendant 
Aall,  at  the  Sittings  after  the  last  Term,  it  appeared  that  in  answer  to 
the  pisdntiffs  were  bankers  in  London;  that  eight  persons,  {he  hoiden, 
of  whom  the  defendant  was  one,  were  Directors  of  a  pro-  info™ng  Wm 

*^  ^       of  the  dithononr 

posed  joint  stock  Company,  to  be  called,  **  The  Imperial  of  the  joint  and 
Di^f/2ery  Company."  Itwasprovedby  the  secretary  of  the  ^^mseifand 
Company,  that  two  of  the  plaintiffs,  namely.  Sir  John  Per-  J^°^i£^" 
rinfi  and  Barber,  were  original  subscribers  to  and  share-  w«r«  pities 

^  »  -o  ,      to  It,  he  said, 

holders  in  the  concern,  and  that  their  names  were  entered  in  that  their  letter 
a  book  as  such,  and  two  letters  addressed  to  them  by  the  earUwi^n-" 
secretary   were  produced  in  evidence,  each    containing  ^'Tj^lfJ' 
an  allotment  of  twenty  shares ; — it  was  further  proved  by  a  amount  to  an 
stock  broker,  that  he  had  sold  twenty  shares  for  Sir  John  lU^Spn  of  the  ' 
Perring,  and  the  same  number  for  Barber,  shortly  after  ^^^^  ^^^ 
they  had  been  issued  to  them,  but  he  could  not  state  that  that  he  was  not 
any  actual  transfer  of  such  shares  was  made;  but  that  he      Where  the  * 
detivered  over  scrip  receipts  to  the  purchasers,  and  paid  ^Jhree^piTin- 
the  purchase-money  to  Sir  John  Perring  and  Barber:  tn&hadheenen- 

with  those  of 
■cvcral  othen,  (of  whom  the  defendant  was  one),  at  suhicriben  to  a  proposed  Jdnt  stock  Company; 
and  the  two  plaintiffs  received  certain  scrip  receipts,  which  they  sold  previously  to  the  execution 
of  the  deed  of  psrtnership,  which  they  did  not  sign;  and  the  plaintiA  advsnced  money  to  the 
concern: — Held,  that  they  could  not  recover  it  back  from  one  of  the  Directors,  inasmuch  as  they 
must  be  considered  as  partners  in  the  concern. 
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18S6.  that  the  ficrip  Teceq>t8  were  printed  pieces  df  paper,  is- 
sued by  the  Directors  to  the  original  subscribers!  of  one 
of  which  the  following  is  a  copy. 

«  No.  6,661  to  6,666. 

London,  Slst  March,  1825. 
''  Received  of  the  Directors  of  the  '  Imperial  DtttUUry 
Company,'  the  sum  of  twenty-five  pounds* 

For  Messrs.  Bosanquei,  Pitt,  Anderdon^  ^  Co. 
£25 : 0 : 0  P.  Stainsburyr 

On  the  production  of  the  deed  under  which  the  D^- 
tillery  Company  was  formed,  it  did  not  appear  to  have 
been  executed  by  either  of  the  plaintiffs ;  nor  was  it  shewn 
that  either  of  them  had  ever  attended  any  meeting  of  the 
Company.  The  deed  contained  a  proviso,  that  no  sub- 
scriber or  member  of  the  Company  should  dispose  of  any 
share  or  shares,  without  giving  notice  to  the  Directors  of 
the  name  and  address  of  the  person  or  persons  to  whom 
such  share  or  shares  should  be  sold  or  transferred. 

It  further  appeared,  that,  on  the  1st  August,  1825,  the 
Company's  funds  being  low,  and  the  Directors  having  occa- 
sion for  a  considerable  sum  to  meet  the  demands  upon  them, 
they  accordingly  borrowed  2,000/.  of  the  plaintiffs;  and  that 
the  defendant,  and  seven  other  persons  as  such  Directors, 
signed  a  joint  and  several  promissory  note  for  2,000/.,  pay- 
able to  the  plaintiffs'  order  six  months  after  date;  that  the 
defendant  was  present  when  that  note  was  given,  and  that 
its  amount  was  paid  into  the  Company's  bankers  on  ac- 
count of  the  Company ;  that  when  the  note  became  due, 
a  moiety  only  was  paid,  and  the  note  on  which  the  present 
action  was  founded  was  given  for  the  residue ;  that  the  note, 
as  originally  drawn,  and  when  signed  by  the  defendant,  was 
a  joint  note,  but  that  after  all  the  parties  except  one  had  put 
their  names  to  it,  the  secretary  interlined  the  words,  ^' joint- 
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(f  and  MwetiBf"  atet  Ae  word  prMMbe,  lliar^  UMklng  1896. 
tkeLSMoiid  note  Correspond  in  form  with  the  fiirfl^  exeeyl 
as  to  its  amount;  but  that  he  did  so  irilhottt  any  attth(^^v 
aiid  without  the  knowledge  or  acquiescence  of  the  defend- 
ant; but  it  appeared  that  such  interiiiieation  was  made 
before  the  note  came  into  the  phiintiffs'  possession.  It 
was  also  {voyed,  that  the  day  after  the  note  became  due» 
viz.  on  the  8th  May,  1826,  the  plaintiffs  mrota  a  letter  t4 
the  defendant  requesting  payment  of  the  joint  and  seve-> 
ral  note  of  himself  and  seven  others  (naming  them)  for 
IftOOL,  which  became  due  on  the  previous  day,  and  which 
had  been  dishonoured  and  noted  accordingly;  diat  the 
defendant  returned  an  answer  on  the  9th,  stating  that  he 
kid  received  the  plaintiffs'  letter,  that  he  regretted  he 
coidd  not  call  on  the  other  Directors  who  had  signed  it, 
for  some  days,  but  that  the  phdntiffii'  letter  should  hare 
the  earliest  attention. 

It  was  contended,  at  the  trial,  on  the  part  of  the  defond^ 
ant — Firsts  that,  as  the  secretary  of  the  Company  had  in- 
terlined the  note  after  the  defendaiit  had  signed  it,  with* 
out  his  knowledge  or  coiisent,  it  was  void  as  agsdnst 
him. 

To  this  it  was  answered,  on  the  part  of  the  plaintiffs^ 
that  the  defendant,  by  his  letter  of  the  9th  May,  1896, 
had  assented  to  and  acknowledged  the  alteration  of  the 
note. 

The  second  objection  was,  that  the  plaintiffs  were  co- 
partners with  the  defendant  in  the  concern  for  which  the 
money  was  advanced;  and  therefore,  that  they  could  not 
recover  against  him. 

To  this  it  was  answered,  that  if  the  plaintiffs  could  ev^r 
be  considered  as  partners  with  the  defendant,  such  part* 
nership  ceased  to  exist  the  moment  they  disposed  of  their 
shares  in  the  concern  by  the  sale  of  Ae  scrip  receipts. 

His  Lordship,  however,  being  of  opinion,  that  both  the 
objections  were  valid,  directed  a  nonsuit,  reserving  to  the 
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1886.  plaintiffs  fiber^  to  move  to  set  it  aside,  and  enter  b  vet^ 
diet  for  diem,  in  ease  die  Court  should  be  of  opimm  that 
they  were  entitled  to  reoover* 

Mr.  Seijeant  Toddy ^  on  a  former  day  in  (his  Tarm,  ae- 
cordingly  obtained  aitile  calling  upon  die  defendant  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a 
verdict  entered  for  the  j^intifls  for  the  amount  of  the  note, 
with  interest  due  thereon*.  The  learned  Seijeant  insisted-^ 
First,  that  the  alteration  in  the  note  was  immaterial,  as  the 
interliaeation.was  made  by.  the  secretary  of  the  Company, 
before  it  doene  into-the  possessionof  the  plaintiffB,  and  it  cor« 
responded  in  terms  with  the  original  note,  which  wasa  j(»nt 
and  several  note,  except  as  to  the  amount.  Sot,  at  all 
events,  the  defendant  had  assented  to  the  alteration,  by 
his  letter  in  answer  to  that  of  the  plaintiffs',  requiring, 
payment-^f  ecoiMBy,  that  even  if  die  note  can  he  deem* 
ed^to  have  been  vitiated  by  the  aItei;ation,  the  plaintifia 
aye  entided  to  leeover  tqxm  the  original  consideration,  i^ 
for  money  lent^  and  advanced  by  them  to  the  defendant* 
There  was  lio  evidence,  to  fix  Sir  John  Perri^gtad  Bar^ 
ber  as  partners  in  the  Company,  as  they  had  neither  sign- 
ed the  deed,  nor  attended  any  of  the  meetings  of  the 
Directors;  their  only  interest  in  Iheiconcem  was  the  pur- 
chase of  certun. scrip  receipts,  which  were  in  fiict  only  so 
many  pieces  of  waste  paper,  and  which  they  disposed  of  a 
short  time  afterwards,  for  the  same  sum  they  gave  for 
them.  The  plaindfia,  therefore,  did  not  act  in  this  transac- 
tbn  as  partners  with  the  Directors  or  projectors  of  the 
Company,  but  merely  as  individuals  purchasing  from  the 
latter  a  obtain  interest  which,  they  afterwards  disposed 
d^  widiout  at  all  interfering  with  the  concern* 

Mr,  Seijeant  Wilde  now  shewed  cause. — ^Although  the 
first  note  for  2,000/.  was  a  joint  and  several  note,  yet  it 
was  afterwards  cancelled,  and  a  new  one  given,  but  which 
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dnrnn  as  a  joint  note  only.  TUs  note  was  alteced  lasa. 
bythesecfelary  of  the  Comipany  widiout  the  knowledge  or 
assent  of  the  defendant ;  and  it  was  proved  that  the  secce* 
tary  had  no  authority  to  make  such  alteration,  nor  can  an 
inf^ied  authority  be  raised,  for  the  purpose  of  rendering 
the  deifoftdairt  indiyidiially  Hahle.  He  signed  the  Instru- 
raent  as  ^' jeint  note,  and  it  was  idtered  to  a  joint  and  se* 
▼end  neCfe  wilfefMt  fab'  sanctiMi  or  conoon^noe.  But  it 
has  b^en  MUteaded,  diat  the  akeratlon  was  isunateriali  aa 
it  was  made  befiMre  Ae  note  was  aetoaBy  issued,  or  had  got 
into  the  pU^unift'  possession.  But^  at  aH  events,  the  aU 
tentido  was  so  material  as  to  render  a  new  stamp  neces- 
8ary«  Il'ia  an  esCabfishsd  principle,  that  where  uiy  alter- 
ation has  been  made  in  a  bill  or  note,  in  furtherance  of  Akt 
original'  intent  of  the  parties,  eidier  by  themselves  or  by 
another  party  legally  authorised  so  to  do,  previously  to  the 
ditmkltiotf  of  sudi  bill  or  note,  a  new  stamp  is  not  neces- 
sary $  yet  diat  prineij^  does  not  a^ply  to  the  present  ease, 
aa  the  alteration  in  question  was  made  by  a  peisen  without 
cdlnpeMit  authority,  and  without  t^  knowledge  of  the 
ddkadMt  as  one  of  themakers  of  the  note.  It  has,  bow-> 
ew^i  been  attempted  to  raise  a  constructive  assent  to  the 
akeraitton  on  the  part  of  the  defendant  by  his  letter  to  the 
pfaAntiffk  on  the  9th  of  May;  but  the  ^ords  of  that  letter 
by  no  means  amount  to  an  assent  or  acknowledgment  of 
the  aMeratitm,  as  the  defendant  merely  said  that  the  plain- ' 
tiff%  letter  should  have  the  eariiest  attention. 

With  regard  to  the  partnership  between  the  plaintifib 
and* the  defendant,  it  appears  that  a  deed  was  executed 
between  several  persons,  who  subscribed  their  names  and 
affixed  thefa'  seals  thereto;  it  was  therefore  a  deed  of  co- 
partnership between  dome  of  tlie  original  subscribers  to 
the  Company;  certidn  of  whom  were  styled  the  Directors 
of  the  J^erial  i)kUllery  Company;  and  it  further  ap- 
peared that  Sir  John  Pierring^  and  his  partner  Barber^ 
were  original  subscribers^  their  names  being  entered  in  a 
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1826.^      book  as  such,  and  with  their  assent.    They  were  accord- 
ingly entitled  to  participate  in  the  profits,  if  any,  of  the 
concern,  and  therefore  they  were  bound  to  share  in  the 
losses*     Many  })er8ons  afterwards  became  subscribers, 
upon  the  faith  of  the  natoes  of  the  original  projectors  or 
Directors  of  the  Company;  and  where  persons  of  credit 
and  property  are  held  out  to  the  woiM  as  Directors,  others 
are  readily  induced  to  embark  in  the  concerns  and  such 
subscribers  thereby  became  responsible,  and  they  cannot 
afterwards  divest  themselves  of  such,  responsibility.    It 
has  been  said,  however,  that  the  plaintiffs  ceased  to  be 
partners  with  the  Company  when  they  parted  with  the 
scrip  receipts;  but  by  accepting  them  they  assented  to  be- 
come partners,  and  their  names  were  entered  in  the  book 
accordingly;  and  they  could  not  afterwards  divest  them- 
selves of  their  liability  by  the  mere  sale  or  transfer  of  the 
shares,  for  the  deed  contained  a  proviso  that  no  member  of 
the  Company  should  retire  or  dispose  of  his  share  without 
giving  the  Directors  the  name  and  address  of  the  party  to 
whom  such  share  was  sold.  Although  neither  of  the  plain-, 
tiffs  signed  the  deed,  yet,  as  two  of  them  were  proved  by. 
the  secretary  to  have  been  original  subscribers,  and  to 
have  assumed  the  character  of  proprietors  of  shares,  they 
must  be  considered  to  have  acceded  to  the  terms  and  con- 
ditions of  the  deecT.    It  is  clear  that  Sir  Jo/m  Perring  and 
Barber  agreed  to  become  partners  in  the  concern  by  the 
purchase  of  the  shares  in  question,  they,  therefore,  ren- 
dered themselves  liable  as  such;  their  names  were  in  the 
list  of  the  original  subscribers;  and  by  the  mere  sale  or 
disposal  of  the  scrip  receipts,  tliey  did  not  divest  them- 
selves of  their  responsibility.     As  soon  as  they  assented 
to  become  members  of  the  Company,  and  obtained  the 
scrip  receipts,  they  could  not  transfer  to  others  a  privity 
of  contract  by  the  sale  of  such  receipts,  as  such  privity 
must  be  still  taken  to  exist  betw^een  all  the  orig^ial  pro* 
jectors  or  members  of  the  Company. 
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Mr.  Serjeant  Toddy,  In  support  of  the  rule. — If  the         1826. 
plaintiffs^  as  original  srubscribers  to  the  'Company,  are  to 
be  considered  as  partners^  then  the  defendant  is  a  part- 
ner also,  and,  as  such,  cannot  object  to  the  alteration  of 
Ae  note.     Although  it  may  be  said,  that  a  party  who  be- 
comes bound  jointly  with  others  cannot  be  rendered  seve- 
rally or  individually  Hable,  yet  the  original  note  was  a  joint 
and  several  note;  the  second  being  drawn  by  mistake  as  a 
joint  note  only,  audit  was  afterwards  altered  by  the  secre- 
tary of  the  Company  to  a  joint  and  several  note.     At  all 
events,  it  must,  under  the  circumsrtances,  be  assumed  that 
the  alteration  was  made  with  the  defendant's  assent.    In 
Bolton  V.  Puller  (a).  Lord  Chief  Justice  Eyre  laid  down 
the  following  rule,  viz.  *'  that  there  can  be  no  doubt,  that, 
as  between  themselves,  a  partnership  may  have  transac- 
tions with  an  individual  partner,  or  with  two  or  more  of 
the  partners  having  their  separate  estate  engaged  in 
some  joint  concern,  in  which  the  general  partnership  is 
not  interested;  and  that  they  may,  by  their  acts,  con- 
vert the  joint  property  of  the  general  partnership  into 
the  separate  property  of  an  individual  partner,  or  into 
the  joint  property  of  two  or  more  partners,  or  e  converso. 
And  their  transactions  in   this  respect  will,  generally 
speaking,  bind  third  persons;  and  third  persons  may 
take  advantage  of  them  in  the  same  manner,  as  if  the 
partnership  were  transacting  business  with  strangers.    In 
Bome  respects,  therefore,  an  individual  partner,  or  a  par- 
ticular partnership,  consisting  of  two  or  more  of  those 
persons,  who  are  partners  in  some  larger  partnership,  may 
be  considered  as  third  persons  in  transactions,  in -which 
the  general  partnership  may  happen  to  be  engaged  with 
their  correspondent.    On  the  other  hand,  it  will  be  diffi- 
cult, if  not  impossible,  for  individual  partners,  or  for  par- 
ticular partnerships,  composed  of  individual  partners,  to 
shake  off  privity  in  all  the  transactions  of  the  general 

(«)  I  Bos.  &  Pul.  546. 
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purtxiertUp,  or  ta  anrdd  all  the  oakgeqoenccto  of  privity. 
£aeh  partner  'w  a  partj»  as  well  as.  privy  to  the  transae- 
.  tiODs  of  the  genoral  partnership^  ibongh  the  general  part- 
nership is  not  a  paorty  to  the  separate  transactionsof  die 
individual  partners."  So>  here,  the  defendbuit  wa»  not 
only  a  partner  with  the  plaintiffs  as  a  member  of  the 
Company,  but  was  also  one  of  the  Durectors,  and  privy io  the 
whole  of  the  transaction;  and  having  signed  both  notes, 
and  the  alteration  being  made  by  the  secretary  with  a  view 
to  make  the  latter  note  correspond  with  the  former  in  terms, 
it  most  be  assumed  that  it  was  dmie  with  the  assent  of  the 
defendant,  and  be  cannot  afterwards  object  to  such  altera- 
tion. But,  in  pomt  of  fact,  he  must  be  taken  to  ha3i^  as- 
seofted  to  the  alteration  by  the  terras  of  his  letter,  in  answer 
to.  that  of  the  piaintiflb'  in  which  they  requested  payttteAt 
-of  tbe  note*  In  Kerskmm  t«  Goa^ia)^'  where  a  biU  of  et- 
cfaange  was  put  into  circUhBtion  by  indorsement,  though'  it 
wanted  the  words  *'  or  order  9"  the  insertion  of  those  words 
by  the  drawer,  wtdi  the  consent  of  tbe  parties,  was  hell 
neither  to  vitiate  the  instrument,  nor  to  make  a  new  stamp 
necessary.  And  Mr.  Justice  LeBlane  said — f*  It  was  n6t 
a  new  insfarument,  but  merely  a  correction  of  a  mistake, 
and  in  fiuiheranoe  of  the  original  intention  of  the  parties, 
and  that  it  did  not  vitiate  the  bill."  That  ease  waa  dtsd 
atid  refied  on  in  KmU  v.  Wmiam,  where  Lord  EOm- 
borotigh  said  (6) — ^*  This  is  not  like  the  case  of  jKet^inle; 
v.  CaXf  where,  by  mistake,  as  it  appeared,  the  bill  had 
not  been  drawn  according  to  the  intention  of  the  parties 
at  the  time,  and  which  ^as  brought  back  the  ncKt  day  lo 
the  drawer,  to  have  the  unperfeet  execution  of  it  perliMt- 
ed.*'  Here,  the  second  note,  by  the  mistake  of  the  secre- 
tary, was  not  drawn  according  to  the  terms  of  the  first,  or 
the  original  intention  of  the  parties,  as  they  were  pre- 
viously jointiy  and  severally  liable.  In  Doumes  v.  liiek* 
ardsam  (c),  where  three  persons  joined,  as  drawer,  ac- 

M  3  Esp.  Rep.  24a       (6)  10  East,  435.       (c)  5  Bsm.  ft  Aid.  674. 
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ceptor,  and  fint  indoner  of  an  attcoinnlodatioii.lnn;  and  1805. 
k  was  afterwards  issued  for  yafaie  to  J.  &,  and»  prerious- 
]y  to  its  being  so  issued,  its  date  was  altered:  it  was  held, 
that  the  aceeptoTi  hsTing  assented  to  the  alteration  when 
he  was  in£naned  of  it,  it  was  no  answer  to  an  action  on  the 
bill  against  him,  that  the  bill  had  been  so  altered  without 
the  consent  of  die  drawer  and  first  indorser,  and  that  a 
fresh  stamp  was  not  necessary  in  consequence  of  such  al- 
teration, the  biU  having  been  altered  before  it  was  issued 
in  point  of  law.  So  here,  the  note  was  altered  beiSare  the 
plaintiffs  became  possessed  of  it;  and  the  defendant  having 
afterwards  assented  to  the  alteration  in  tennsy  he  is  bound 
b|r  such  assent,  whedier  he  can  be  deemed  a  partner  or 
not.  But  the  note  was  not  given  to  the  plaintiffs  as  mem- 
bers of  the  Company,  but  for  a  loan  made  by  diem  as 
bankeiB  to  the  defendant  and  others  as  Difectecb  It  was 
therefore  a  distinct  and  separate  transactioo,  and  even  if 
.the  i^aintiffs  could  not  recover  on  the  note,  they  might 
do  so  on  the  count  for  money  lent  and  advascedy  that 
beii^  the  consideration  for  whidi  the  note  was  given*  Al- 
though it  has  been  said  that  the  plaintifi.  Sir  Join  Per- 
ring  and  Barber,  by  allowing  their  DBmes  to  be  entered 
in  the  books  of  the  Company  as  original  subscribers,  and 
accepting  the  scrip  receipts,  became  partners  in  the  con- 
cern, and  therefore  could  not  sue  the  defendant,  he 
being  one  of  the  Directors,  and  also  a  partner  in  the 
concern,  yet  they  never  ngned  the  deed,  nor  did  they 
attend  any  of  the  meetings  of  the  Directors.  Besides, 
they  disposed  of  thetr  scrip  receipts  shortly  after  tiiey  ob- 
tained them;  and  the  sum  for  which  the  original  note  was 
given  was  not  advanced  until  several  months  afterwards^ 
so  that,. if  they  had  at  first  an  interest  in  the  concerns  of 
the  Company,  they  had  parted  with  it  long  before  the 
transaction  took  place  which  gave  rise  to  the  present  ac- 
tbn.  Although  the  names  of  the  plaintiffs  were  entered 
in  a  book  as  original  subscribers,  it  does  not  appear 
thatit  was  done  with  their  assent  or  sattction:^and  in 
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1826.  teaser  ▼•  Hopkins  {a\  it  was  held,  that  the  entry  in  the 
custom-house  books  of  the  transfer  of  a  vessel  to  a  parti- 
cular person,  is  not  even  primd  facie  evidence  to  charge 
such  person  as  owner,  unless  the  entry  were  shewn  to  have 
been  made  by  the  authority  of  the  person  named  in  it; 
and  in  Tinkler  v.  Walpole  (A),  it  was  decided,  that  proof  of 
the  execution  of  a  bill  of  sale  of  a  ship  to  the  defendant,  is 
not  evidence  to  charge  him  as  owner  with  stores  iumish- 
ed  to  the  ship,  without. shewing  his  assent  to  such  sale. 
Neither  is  the  register  of  the  ship,  naming  a  person  as  a 
part  owner,  made  upon  the  oaths  of  others,  primd  facie 
evidence  t6  charge  him  as  owner  without  his  consent  (c). 

With  regard  to  the  scrip  receipts,  it  was  a  mere  pur- 
chase by  the  plaintiffs  of  an  inchoate  right,  which,  by  the 
sale  or  transfer  to  others  was  parted  with ;  therefore,  as 
the  plaintiffs  never  acted  as  partners,  but  made  the  ad- 
vance to  the  defendant  and  other  Directors,  in  their  cha- 
racter of  bankers,  and  on  a  distinct  and  separate  account, 
they  are  entitled  to  recover  both  at  law  and  in  equity. 
The  nonsuit,  therefore,  ought  to  be  set  aside  (cf). 

(a)  2  Taunt.  5;  &  C.  2  Cam^.  even  lent  his  name  to  the  forma- 

170.  tion  of  the  Company;  but  the 

(6)  4  East,  226.  Court  gave  no  opinion  on  this 

(c)  See  also  Cooper  v.  South,  4  point. 
Taunt.  602;  Smith  v.  Fvge^  3  But  see  the  case  of  log  v. 
Camp.  456;  Teed  v.  Martin,  4  Clifton^  6  Bing.  775>  where  all  the 
Camp.  90.  It  has  also  been  de-  cases  upon  the  subject  of  the 
cided,  that  an  entry  in  books,  liability  of  parties  engaging  in 
kept  in  the  office  for  licensing  schemes  of  this  description,  were 
stagorcoaches  is  not  any  proof  very  fully  discussed,  and  where  it 
that  persons  named  in  the  license  was  decided  that  a  mere  applica- 
are  owners  of  the  coach.  Strother  cation  for  shares,  and  payment  of 
V.  WiUan,  4  Camp.  24.  See  also  the  first  deposit,  did  not  consti- 
EUu  r.  Watton,  2  Stark.  N.  P.  C.  tute  a  person  a  partner,  who  had 
453,478.  not  otherwise  interfered  in  the 

(d)  Another  objection  was  nus-  concern ;  and  that  the  insertion  of 
ed  in  the  course  of  the  argument  his  name  by  the  secretary  of  the 
for  the  plaintiffs,  viz.  that  Skaw  Company,  in  a  book  containing  a 
could  not  be  liable  in  this  action,  list  of  subscribers,  was  not  a  hold- 
as  he  had  purchased  no  shares,  nor  ing  out  to  the  world  at  a  partner. 
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Lord  Chief  Justice  Best. — ^I  Teserred  these  points  at 
die  trial,  not  so  much  from  any  diiBculty  which  I  then 
felti  but|-  because  the  second  question,  namely,  whether 
the  plaintiffs  are  to  be  considered  as  partners  with  the 
defendant,  raises  a  question  of  general  importance  in 
transactions  of  this  nature;  I  was  therefore  anxious  that  it 
should  come  before  the  Court,  and  therefore  I  would  not 
decide  it  at  Nisi  Prim. 

The  two  questions  which  have  been  since  argued,  are — 
first,  whether  the  plaintiffs  are  entitled  to  sue  upon  the  note 
in  question,  it  having  been  altered  after  it  had  been  sign- 
ed by  and  passed  from  the  defendant;  and,  secondly,  if 
they  be  not  so  entitled,  whether  they  can  recover  from  the 
defendant  on  the  count  for  money  lent,  that  being  the 
consideration  for  which  the  note  was  given. 

With  regard  to  the  first  point,  I  entertain  no  doubt.  It 
is  clear,  that  the  defendant  signed  the  note  as  a  joint  note 
only ;  and  that,  afterwards,  without  his  knowledge  or  as* 
sent,  it  was  converted  into  a  joint  and  several  note;  such 
an  alteration  destroyed  the  note  altogether,  and  prevent- 
ed the  holder  from  recovering  thereon  as  against  the  mak« 
er;  it  has  been  said,  however,  that  the  defendant  assent- 
ed to  the  alteration ;  but  how  was  such  assent  proved?  It 
was  attempted  to  be  shewn,  by  two  letters  that  were  given 
in  evidence,  the  one  from  the  plaintiff's  house,  addressed 
to  the  defendant,  requesting  him  to  pay  the  note  in  que»* 
tion;  the  other,  his  answer  thereto,  in  which  he  merely 
said,  that  thdr  letter  should  have  due  attention.  This 
was  not  sufficient  evidence  to  shew  his  assent  to  the  al- 
teration of  the  note.  I  did  not  draw  the  attention  of  the 
Jury  to  this  point,  for  I  was  clearly  of  opinion,  that  there 
was  not  sufficient  evidence  of  an  assent.  It  has  been  said 
by  my  brother  Taddy,  that  if  it  be  admitted,  that  the  plain- 
tiffs were  partners  with  the  defendant,  the  assent  of  the 
former  to  the  alteration  of  the  note  would  be  sufficient 
to  bind  the  latter,  inasmuch  as  the  act  of  one  partner  binds 

VOL.  XII.  L 
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1^26.  his  co-partners;  but  this  rule  relates  only  to  transactions 
necessary  to  carry  on  a  partnership,  and  to  no  other;  foi^ 
it  arises  from  an  implied  contract  between  the  parties, 
that  they  shall  carry  on  a  joint  business :  there  is  no  doubt, 
but  that  one  partner  may  bind  the  others,  by  a  joint  note 
made  in  the  name  and  with  the  sanction  of  the  firm;  but 
he  can  have  no  authority  to  alter  a  joint  note,  so  as  to 
make  it  a  joint  and  several  note ;  especially  where  the  note 
18  not  subscribed  in  the  name  of  the  firm,  but  signed  by 
an  individual  in  his  own  name,  and  not  as  one  of  the  firm. 
Therefore,  I  think  it  to  be  quite  clear,  that  the  plaintiffs 
cannot  recover  upon  the  note  in  question. 

The  second  point  is  by  far  the  most  important;  namefyf 
whether  the  plaintiffs  are  entitled  to  recover  the  sum  of 
1000/.,  the  consideration  money  for  the  note,  from  the 
defendant,  as  money  lent.  It  appears,  indeed,  that  he 
was  present  when  the  money  was  advanced  by  the  plain- 
tifis;  but  it  was  not  advanced  to  the  defendant  for  hia 
own  purposes,  but  it  was  paid  to  the  bankers  of  the  "  Im^ 
perial Distillery  Company ,'  on  account  of  the  Company. 
It  appears  that  two  of  the  plaintiffs  were  partners  in 
that  Company,  tiiey  were  original  subscribers,  and  their 
names  appeared  in  the  list  as  such;  and  although  it  haa 
been  said,  that  this  was  dcme  without  their  consent,  yet  it 
also  appears,  that  they  were  the  holders  of  shares  in  the 
concern.  It  has  been  further  contended,  tiiat  they  never 
were  partners,  as  they  had  not  signed  the  deed  of  co-part<^ 
nership;  but,  as  they  advanced  money  to  the  pavtnership 
funds,  in  expectation  of  deriving  profits  therefrom,  they 
must  be  considered  to  have  assented  to  such  partnership^ 
as  effectually  as  if  they  had  in  fact  subscribed  the  deed 
in  the  first  instance.  The  plaintiffs  certainly  advanced 
monies  on  the  purchase  of  shares,  and  as  they  after* 
wards,  by  the  sale  of  such  shares,  attempted  to  dispose 
of  their  interest,  which  they  could  only  have  held  under 
the   deed,  they  made  themselves  as  liable  as  if  they 
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had  actually  signed  it  Beings  therefore,  once  partners,  ^  T8S6. 
if  they  were  anxious  to  get  rid  of  their  liability  as  suck, 
khey  should  have  done  so  in  the  reguhir  way,  namely,  by  a 
notice  in  the  Gaiette:  so,  if  they  intended  to  dispose  of 
their  shares,  an  announcement  of  such  intention  was  no 
moie  than  what  common  honesty  required.  Every  sub- 
scriber, of  course,  looked  at  the  character  and  respectable 
fity  of  the  members  whose  names  appeared  as  being  en* 
gaged  in  the  transaction;  and  it  would  necessarily  lead  to 
BKMt  dangerous  consequences,  if  a  party  can  rid  himself 
of  a  liability  of  this  nature,  as  readily  as  he  can  a  gar^ 
nent:  if  onoe  a  member,  he  continues  so,  until  he  divests 
bims^  of  his  liability  in  a  regular  mode.  By  thus  decid- 
ing, I  trust  it  will  render  persons  of  property  and  reputa* 
tion  cautious  how  they  embark  in  speculations  of  this  na* 
tnre,  from  which  they  imagine  they  may  easily  get  free,  and 
leave  others  to  struggle  with  difficulties  which  arise  from 
the  failure  of  projects,  into  which  they  have  unwarily  been 
led.  The  ignorant  must  be  protected  from  being  entrap- 
ped by  the  improper  use  of  names  which  of  late  have  been 
too  frequentiy  lent  for  the  most  unworthy  purposes. 

My  brothers  Pari  and  Burrough  agree  with  me  in 
thinking  (a),  that  the  plaintiffs  cannot  get  rid  of  the  part- 
nership; and  that,  therefore,  this  is  a  case  of  money  lent 
by  one  partner  to  another;  and  if  the  plaintifis  should 
be  advised  to  go  to  a  Court  of  equity,  I  think  they  will  find 
tiiat  their  claim  upon  the  defendant,  and  their  disability 
to  enforce  that  claim,  are  equally  balanced.  The  nonsuit 
therefore  must  stand. 

Mr.  Justice  Gaselee. — I  am  also  of  opinion,  that  the 
nonsuit  was  correct;  and  my  opinion  is  founded  on  two 

(o)  Mr.  Justice  Park  and  Mr.  Justice  Burrough  left  the  Court  at  the 
ckae  of  the  argument. 

l2 
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1826.  short  grounds :  As  to  the  first,  whatever  weight  there 
may  be  in  the  argumenti  that  one  partner  may  bind  the 
firm,  it  is  answered  by  the  fact,  that,  in  this  case,  the  second 
note  had  been  signed  by  the  defendant  individuallyj  and 
Ihat  it  was  altered  afterwards,  without  his  authority  or  as- 
sent; and  the.  alteration,  under  such  circumstances,  makes 
the  note  void.  As  to  the  second  question,  I  do  not  think 
it  necessary  to  consider  how  far  the  plaintiffs  could  dii- 
▼est  themselves  of  their  liability,  as  partners,  with  the 
Imperial  Distiller  jf  Company^  by  the  sale  of  certain  pieces 
of  paper  before  the  execution  of  the  deed  of  co-partner'- 
ship;  there  can.be  no  doubt  but  that  they  weve  partners 
at  the  time  the  money  was  lent  by  them  to  the  defendant 
and  the  other  directors,  who,  at  any  rate,  still  continue 
partners  in  the  concern ;  and  it  is  dear,  that  one  partner 
lending  money  to  another  does  not  raise  such  a  contract  as 
will  enable  the  former  to  sue  the  latter  in  a  court  of  law» 

Rule  discharged. 


Nov.  23rd  Jameson  and  Others  r.  Drinkald  and  Others. 

It  If  the  rule  of  1  HIS  was  an  action  on  the  case,  and  brought  aeainst  the 
▼eiMisaUingfttf.  defendants  for  running  down  the  plaiutiflb*  brig.  The  de- 
"ClndihruM  ^  <5laration  stated,  that  the  plaintiffs  were  possessed  of  a  cer- 
make  way  for  tain  brig  or  vessel  called  the  lAveltf,  which  said  brig  or 
•aiUng  hy  or  vessel,  at  the  time  of  committing  the  grievance,  &a,  was 
€^^t11^         navigating  and  sailing  on  the  high  seas,  near  the  Scillif 

where«  io  an  ac- 
tion OD  the  case  for  ronihigdowD  the  pkintiflk'  brig,  it  waspn»?ed  that  the  defrndim/  wenel  wn 
■ailing  in  the  Channel  before  the  wind,  having  her  9tuddkig  tttiU  iet,  at  fiigkt,  and  an4  that  the 
plaintiiBi'  brig  wai  aaifing  by  the  wfaidt  and  the  Jury  found  a  Terdict  for  thedefendlmti;  the  Court 
granted  a  new  trial,  on  payment  of  costs,  for  the  purpose  of  further  invest^tiog  the  focts,  at  there 
was  some  doubt  as  to  the  propriety  of  carrying  studding  sails  at  such  a  time  and  in  such  a  place; 
and  also,  u  to  whether  the  defondaota'  captain  had  kept  a  proper  look  out. 

Where  scientific  men  are  called  as  witnesses,  they  are  not  entitled  to  give  their  opinions  as  to  the 
meriti  of  the  case,  but  only  as  to  the  foeu  as  proved  at  the  trial 
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Isles,  in  the  county  of  Cornwall; — that  the  defendants         1826. 
wiere  the  owners  of  a  certain  other  brig  or  resseli  called  the      iAii»ioii 
Miranda^  which  said  last-mentioned  brig  or  vessel,  a  little  •• 

before  and  at  the  time  when,  &c.y  was  also  navigating  and 
saifing  on  the  high  seas  aforesaid,  near  to  the  said  brig 
or  vessel  of  the  plaintiffs,  and  was  then  and  there  under 
the  care,  direction,  and  management  of  the  defend- 
ants and  certain  servants  of  theirs; — ^yet  that  the  defend- 
ants, not  regarding  &c.,  then  and  there,  by  themselves  and 
thenr  said  servants,  so  incautiously,  negligently,  unskilfully, 
and  improperly  managed,  conducted,  navigated,  steered, 
and  directed  their  said  brig  or  vessel,  that  the  same, 
through  the  mere  de&ult,  negligence,  &c.,  of  the  de- 
fendants, and  their  said  servants,  did  then  and  there,  with 
great  force  and  violence,  run  foul  of^  and  strike  upon  and 
against  tha  said  brig  or  vessel  of  and  belonging  to  the 
plaintiffs,  and  then  and  there  broke,  strained,  and  da- 
maged the  same;  by  means  whereof,  the  said  last-mention- 
ed brig  or  vessel  then  and  there  sank  in  deep  water,  and 
was  thereby  destroyed,  and  wholly  lost,  &c. 

The  defendants  pleaded — Not  guilty* 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guilds 
kallf  at  the  Sittings  after  the  last  Easier  Term,  the  owner- 
ship of  both  the  vessels  was  admitted;  and  the  captain  of 
the  plaintiffs'  vessel  was  caUed,  who  stated,  that,  on  the  14th 
December,  1825,  at  about  ten  at  night,  he  was  sailing 
about  thirty  or  forty  miles  south-west  of  the  Scilly  Isles; 
that  there  was  no  moon,  but  that  he  saw  the  defendants* 
vessel  a  considerable  time  before  the  accident  happened; 
that  the  wind  was  due  east  at  the  time;  that  the  Miranda 
was  running  before  the  wind,  and  sailing  down  Channel, 
while  the  Lively  was  coming  up ;  that  the  defendants'  ves- 
sel did  nothing  to  avoid  the  Lively;  but  thai  the  witness 
caused  a  light  to  be  put  up  in  her  rigging,  five  minutes  be- 
fore the  vessels  struck;  that  it  was  not  his,  the  captain's, 
duty  to  alter  his  course,  as  the  Lively  was  going  6y  the 
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1826.  foindf  and  that  if  a  vessel  under  such  circumstances  meet 
one  going  before  the  wind,  the  rule  is  that  the  latter  should 
alter  her  course.  That  the  Miranda  was  a  vessel  of  three 
hundred  tons,  and  the  Lively  of  one  hundred  and  twenty- 
eight  only:  that  the  Miranda  struck  the  Lively  so  forci- 
bly, that  one  of  her  sides  was  driven  in;  that  the  Miran- 
da^  at  that  time,  was  running  at  the  rate  of  eight  or  nine 
knots  an  hour,  and  had  all  her  foresails,  topsails,  and  stud- 
ding sails  set;  and  that  there  was  no  person  on  her  bows. 
That  the  Lively  went  down;  and  that  the  defendants' cap- 
tain afterwards  observed — '^  He  had  only  just  gone  be- 
low, and  if  he  had  been  on  deck  the  accident  should  not 
have  happei)ed."  That  the  collision  might  have  been 
avoided,  if  the  Miranda  had  kept  to  the  leeward,  which 
might  have  been  done,  if  the  master  had  kept  her  helm 
a-starboard ;  but  that  she  did  not  alter  her  cpurse  at  alL 
That  the  rule  at  sea  is,  if  two  ships  meet,  and  one  has  the 
wind,  and  the  other  is  sailing  against  it,  that  the  former 
bears  away,  and  the  latter  keeps  her  course.  That  &e 
effect  of  a  ship's  carrying  her  studding  sails  was,  that  she 
could  not  throw  herself  back,  so  as  to  avoid  an  accident 
of  this  nature,  without  a  probability  of  losing  her  masts. 

The  captain  of  the  defendants'  vessel  stated,  that  it  was 
his  duty  to  be  on  the  starboard  watch;  that  he  went  be* 
low  to  enter  a  minute  on  the  log-book;  but  that  there 
were  men  above  to  keep  a  look  out;  that  he  was  desirous 
of  getting  out  of  the  Channel;  that  he  heard  the  second 
mate,  who  was  on  deck,  call  out,  "  helm  a-port,"  that  this 
might  have  been  done,  if  they  had  not  had  up  the  stud- 
ding sails;  but,  as  they  were  up,  she  would  have  lost  her 
position,  or  been  rendered  motionless.  That  he  saw 
no  light  from  the  plaintiffs'  vessel,  and  that  there  were 
men  upon  the  Miranda's  bows,  at  the  time  she  struck 
.the  Lively:  that  the  shrouds  of  the  two  vessels  were 
entangled  for  half  an  hour;  and  that  the  Lively  lay 
across  th^  Miranda* s  larboard  bow;  that  the  former  ves* 
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ael  might  have  got  out  of  the  way:  that  it  was  not  usual 
for  a  yessel  gouig  before  the  wind  to  carry  a  light;  and 
that  if  one  had  been  shewn  in  proper  time  from  the  Ltoe- 
Ijff  the  witness  must  hare  seen  it  half  a  mile  distant 
That  the  Miranda  was  going  at  the  rate  of  eight  knots 
an  hour;  that  it  was  customary  to  carry  studding  sails  in 
the  Channel  during  the  night  That,  towards  the  east, 
it  was  clear,  but  thick  and  foggy  to  the  west  That  the 
mate  of  the  Miranda  put  the  helm  a-port;  but  that  if  it 
had  been  kept  so,  she  would,  most  probably,  have  lost  her 
mast;  that  the  witness  should  have  ordered  his  vessel  to 
starboard,  if  he  had  known  of  the  Lively  s  course  before 
the  Miranda  struck  her. 

Several  nautical  men  were  called,  who  were  not  on  board 
either  of  the  vessels,  but  who  gave  their  opinions  from  the 
statements  made  by  the  witnesses.  Their  evidence  was 
contradictory,  some  being  of  opinion  that  the  defendants* 
teasel,  under  the  circumstances,  did  not  carry  an  excessive 
press  of  sail,  and  that  even  on  a  dark  night  it  was  not  dan- 
gerous to  carry  studding  sails;  that  if  the  defendants'  cap- 
tain had  kept  the  MirandcCt  helm  a-port,  the  two  vessels 
would  have  got  alongside,  and  both  might  hate  been  lost; 
that  it  was  the  duty  of  the  plaintiffs'  captain  to  have  kept 
the  Lively  out  of  the  way;  and  that  the  collision  was  to  be 
imputed  entirely  to  his  want  of  skill.  On  the  other  hand, 
some  were  of  opinion  that  the  accident  was  owing  to  an 
error  of  judgment  on  the  part  of  the  defendants'  mate,  and 
that. no  fault  was  to  be  imputed  to  the  plaintiffs'  captain; 
and  that  the  defendants'  captain  might  have  avoided  the 
difficulty  in  two  minutes:  others  said,  that  as  the  defend«- 
ants'  ship  was  going  before  the  wind,  the  captun  ought  to 
have  borne  away:  and  one  witness  said,  that  no  fault  tras 
imputable  to  either  party. 

The  Lord  Chief  Justice,  in  summing  up  the  evidence, 
told  the  Jury,  that,  as  the  plaintiffs  complained  of  the  neg- 
ligence of  the  defendants,  if  they  were  of  opinion  that  thete 
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had  been  a  negligence  on  the  part  of  the  latter,  they 
would  return  a  verdict  for  the  former;  but,  if  they  thought 
the  negligence  lay  with  the  plaintiffs,  or  that  there  had 
been  no  negligence  on  either  side,  but  that  the  disaster 
arose  purdy  from  accident,  then  they  would  find  for 
the  defendants.  His  Lordship  added,  that,  if  he  had  tor 
exercise  his  own  judgment  upon  the  facts,  he  should  say^ 
that  there  had  been  some  negligence  on  the  part  of  the 
defendants,  inasmuch  as  their  captain  had  carried  stud- 
ding sails,  which  prevented  him  from  keeping  his  vessel's 
helm  a-port,  as,  in  such  case,  her  masts  might  have  gone 
overboard. 

The  Jury,  however,  found  a  verdict  for  the  defend- 
ants; and  said,  that  they  thought  that  no  blame  could  be 
attached  to  either  party. 

Mr.  Serjeant  Vaughan,  in  the  last  Term,  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  grounds  that  the  defendants'  captain  had 
either  been  guilty  of  negligence,  or  that  their  vessel,  having 
the  wind,  should  have  made  way  for  the  plaintiffs*  brig, 
which  was  sailingby  the  wind ;  that  the  Miranda,  at  any  rate, 
should  not  have  had  her  studding  sails  set  on  a  dark  night ; 
and  that,  as  the  plaintiflb'  captain  had  caused  a  light  to  be 
hoisted  in  the  rigging  before  the  accident  took  place,  it 
was  the  duty'<^  1^  defendants'  eaptain  to  have  kept  a 
better  look  out.  That  the  verdict  could  only  be  justified, 
if  the  accident  could  be  considered  as  inevitable,  or  If  it 
appeared  l^at  the  defendants  had  been  guSty  of  tio  n^- 
ligence  whatever:  that  it  was  the  duty  of  their  capti&in  to 
have  bem  on  deck,  at  the  time  the  eoBislon  took  place;  and 
indeed,  from  bis  own  admissbn,  it  appeared  that  if  he  had 
been  there,  the  accident  would  not  have  happened.  The 
balance  of  testimony  of  the  nautical  men  who  were  cafied, 
was,  though  contradictory,  in  fiivour  of  the  plainfffir,  tar* 
ther  than  of  the  defendants. 
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Mr.  Serjeant  Basmtfueij  and  Mr.  Seijeant  SpanUef  1886. 
noir  shewed  cauae;  and  anfamiltedt  that  die  fibcta  bad  been 
moat  propeily  feft  to  Uie  Jury;  and  that,  aa  the  etidence 
on  both  aides  was  lolly  b^ie  them,  they  had  oome  to  a 
right  eoDcfaisioD,  and  theivfore  that  their  Terdiet  oonid  not 
be  disturbed.  Erery  seaman  on  board  the  pbuntiffii*  ship 
waa  ealled,  aa  well  as  every  person  on  the  deck  of  the 
JIfsratdb  at  the  time  the  acddent  happened:  their  evidence 
waa  in  some  material  points  at  rariance;  and  the  nautioal 
men,  who  were  called  to  give  their  opinions  upon  the 
&ct8  sworn  to  in  Court,  fbmed  diflfarent  deductions  from 
those  fiu:ts;  but,  upon  the  whole,  the  correct  conclusion 
seems  to  be  that  to  which  the  Jury  arrived,  namely,  that 
the  affidr  was  purely  accidental,  and  that  no  blame  or  neg* 
Hgence  was  to  be  imputed  to  either  party.  One  of  the  wit* 
nessesy  who  was  called  for  the  plainttfis,  distinctly  stated 
it  to  be  his  opinion,  from  the  eridenee  adduced,  that  there 
waa  no  iault  attributable  to  either*  The  imputations  which 
were  att«ipted  to  be  thrown  on  the  defendants'  captain, 
were  negligence  in  steering  improperly,  and  in  carrying  too 
great  a  press  of  sale.  With  regard  to  the  first,  it  appears 
that  the  rule  of  the  sea  is  similar  to  the  rule  of  the  road; 
by  the  latter,  a  party  driring,  is  bound  to  keep  to  the  near 
or  left  hand  side  ot  the  road;  by  the  fi>rmer  it  seems,  that 
a  yessel  which  is  sailing  with  the  wind  must  give  way  to 
one  which  is  going  by  the  wind;  but  although  this  may 
be  a  recognized  rule,  it  is  not  so  far  established  that  it  may 
not  be  departed  from ;  and  circumstances  may  occur,  which 
may  render  such  a  departure  absolutely  necessary.  Here, 
it  is  sufficient  to  shew,  diat  no  bUme  was  attributable  to  the 
ddfendants  or  their  captain,  at  the  time  of  the  accident. 
It  appears,  that  the  two  ships  were  sailing  in  different  dir* 
lections;  that  the  weather  was  bright  in  the  wind's  eye, 
but  darkand  cloudy  in  the  opposite  direction ; — as  the  plainr 
tiffii'  veesel  was  sailing  against  the  wind,  their  captain  might 
have  seen  that  of  the  defendanta;  whereas  the  defendants* 
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1886.  captain  could  not  see  the  plaintiffs'  Teasel  until  the  ships 
struck;  the  plaintiffs' captain  indeed  swore^  that  he  caus« 
ed  a  Hght  to  be  hung  out  in  the  rigging ;  but>  from  his  own 
statement,  it  was  only  done  five  minutes  before  the  ac- 
cident happened;  and  it  appears  from  the  evidence  of  the 
defmdants*  witnessesi  that  this  must  have  been  inef- 
fectually done,  as  the  light  was  hot  yisible  on  board  the 
Minmda*  With  reference  to  the  second  point,  as  to  whe- 
ther the  defendants'  captain  acted  improperly  in  carrying 
studding  sails,  the  plaintiffs'  counsel  did  not  inquire  of 
either  of  the  witnesses,  whether  or  not  the  Miranda  had 
an  improper  press  of  sail;  and  it  appeared,  from  the  opin- 
ions of  aeyeral  nautical  men,  to  be  a  customary  practice 
for  a  vessel  to  carry  her  studding  sails,  when  she  has 
got  dear  of  the  Dmons*  Although  it  is  the  duty  of  those 
on  board  a  vessel  to  keep  a  good  look  out,  yet,  from 
all  the  circumstances  of  this  case,  it  is  clear  that  the  de* 
fehdants'  crew  had  less  capabilities  of  doing  so  than  the 
plaintiff',  and,  therefore,  no  blame  can  be  imputed  to  the 
former.  On  the  whole,  it  appears,  that  if  the  case  goes 
down  again,  no  further  proof  can  be  adduced;  the  ques- 
tion was  purely  a  question  for  a  Jury  to  decide  upon;  and 
their  verdict  is  consistent  with  the  evidence  laid  before 
them  at  the  triaL 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Wikht  in  sup- 
port of  the  rule. — There  can  be  no  dispute  in  this  case  as 
to  principles ;  nor  any  doubt  as  to  this  being  a  proper  ques- 
tion  to  be  left  to  a  Jury:  but  the  only  point  is*— whether, 
upon  the  evidence  befwe  them,  they  arrived  at  a  correct 
or  satisfactory  conclusion;  they  certainly  have  not;  for^ 
from  the  evidence  of  the  defendants'  own  witnesses,  it  is 
quite  dear  that  some  degree  of  negligence  is  to  be  imputed 
to  their  captain  and  mate,  and  this  is  of  itself  a  suffid- 
ent  ground  for  a  new  trial,  without  disputing  a  point, 
which  has  never  before  been  questioned,  namely,  that. 
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Tipon  the  sea,  it  is  a  rule  that  a  vessel  sailing  before  or        1826 
with  the  wind,  should  make  way  for  one  sailing  by  or  against 
it.  It  has  been  said»  however,  that  this  rule  does  not  apply 
to  all  cases;  but  it  would  be  a  dangerous  precedent,  and 
which  would  tend  materially  to  injure  the  navigation  of 
the  country,  if  a  Court  of  law  should  interfere  to  disturb 
established  rules,  which,  when  universally  recognised, 
are  of  general  benefit;  and  in  the  present  instance,  the  de* 
fendants*  captain  violated  the  adopted  rule,  and  they  must, 
therefore,  be  deemed  liable  for  the  consequences.    Lead- 
ing and  general  questions  were  put  to  the  nautical  men 
who  were  called,  and  whose  testimony  depended  on  the 
facts  immediately  before  them;  the  defendants' captain 
naturally  sought  to  exculpate  himself,  and  therefore  eo- 
deavoured  to  lay  the  blame  on  the  plaintiffs'  captab,  for 
not  bearing  away;  but  the  plaintiffs'  vessel  might  have 
been  seen  by  the  defendants'  crew;  their  captain  admitted 
that  they  might  have  seen  a  light  half  a  mile  off,  but  that 
he  did  not  see  any  light  on  board  the  Livehf;  the  inr 
ference  therefore,  is,  not,  as  has  been  contended,  that  the 
light  was  improperly  put  up  in  the  plaintiffs'  rigging,  but 
that  the  defendants'  captain  did  not  keep  a  proper  look 
out.    He  also  said,  that  it  was  his  watch,  but  that  he  had 
gone  below  to  enter  a  minute  on  his  log-book;  and  it  ap- 
pears, that  this  was  without  the  knowledge  of  the  mate* 
and  that  no  other  ofiicer  was  substituted  to  keep  the  watch 
during  the  captain's  absence:  he  said  also,  that  if  he  bad 
remained  on  deck,  the  accident  would  not  have  happened, 
which  is  enough  to  impute  neglect  to  him  in  leaving  the 
deck,  and  in  consequence  of  which  the  collision  took  place* 
At  all  events,  it  appears,  that  it  was  not  incumbent  on 
the  plaintiffs'  captain  to  alter  the  course  of  his  vessel,  and 
that  the  defendants,  who  should  have  altered  their  course, 
did  not  do  so.    As  to  the  fact  of  carrying  studding  sails, 
there  can  be  no  doubt  that,  in  certiun  situations,  they  ought 
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1826.  to  be  prohibited;  they  evidently  Increase  the  danger  of 
running  foul  of  other  vessels;  the  defendants'  brig  was 
running  at  the  rate  of  nine  knots  an  hour,  in  a  dark  night, 
and  was  not  out  of  the  Channel,  which  at  all  times  is 
crowded  with  vessels:  and  the  consequence  of  her  carry- 
ings studding  sails  was,  that  if  the  defendants'  vessel  had 
endeavoured  to  shift  her  course,  as  she  ought  to  have 
done,  in  order  to  avoid  the  accident  which  has  happened, 
there  would  have  been  danger  of  her  masts  going  over- 
board; this  fact  being  admitted,  the  question  becomes 
a  question  of  law  rather  than  of  fact. 

Lord  Chief  Justice  Best. — I  think  the  application  for 
a  new  trial  ought  to  be  granted  upon  payment  of  costs; 
as  it  appears  to  me,  on  the  objections  which  have  been 
raised  to  the  verdict,  that  there  are  facts  which  should 
be  further  inquired  into*  I  confess,  that,  looking  at  all  the 
circumstances  of  the  case,  I  am  still  of  opinion  that  the 
collision  of  the  two  vessels  is  wholly  to  be  attributed  to  ac- 
cident; and  that  some  misconduct  is  imputable  to  the  de- 
fendants* captain  in  carrying  so  large  a  press  of  sail,  and 
in  not  keeping  his  vessel  to  leeward.  No  objection  was 
raised,  on  either  side,  as  to  the  examination  of  nautical 
men;  and,  it  is  true,  that  some  of  them  were  of  opinion 
that  there  had  been  no  misconduct  or  neglect  on  the  part 
of  the  defendants;  but,  that,  if  there  were  any,  it  lay  with 
the  plaintiffs,  who  might  have  got  out  of  the  way  of  the 
MirandCf  if  they  had  taken  proper  precaution.  I  must 
confess  that  I  do  not  think  so,  but  I  do  not  venture  to  set 
up  my  own  opinion  against  those  of  nautical  men,  on  such  a 
subject;  but  their  evidence  was  in  some  points  contradic- 
tory, and  I  thought  that,  on  the  whole,  the  balance  of  tes- 
timony was  in  favour  of  the  plaintiffs:  the  Jury,  however, 
thought  otherwise;  but,  under  all  the  circumstances,  I 
think  it  better  that  the  cause  should  go  down  to  be  re-tried. 
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when  many  important  facte  may  be  more  fully  bvefltigated : 
and  I  am  particularly  anxious  that  justice  should  be  done 
between  the  parties. 

4 

Mr.  Justice  Park. — I  have  not  formed  any  opinion 
in  this  case;  for,  after  the  motion  for  a  new  trial,  and 
the  report  of  my  Lord  Chief  Justice,  I  certainly  was  not 
satisfied  with  the  verdict  of  the  Jury:  and,  although  I 
have  been  a  good  deal  staggered  at  some  obsenrations  made 
by  the  defendants'  counsel,  yet  I  think  it  would  be  far 
more  satisfactory  that  this  case  should  be  re-considered  by 
another  Jury.  With  regard  to  the  opinions  of  the  nau- 
tical men  who  were  called  at  the  trial,  I  think,  that  the 
evidence  adduced  was  not  sufficient  to  call  for  such  opin- 
ions: witnesses  so  called  may  state  upon  oath,  to  what  they 
think  the  cause  of  the  accident  might  be  attributable;  but 
they  ought  not  to  say  that  they  consider  the  fault  to  have 
been  either  on  the  one  side  or  the  other.  I  remember,  in 
an  indictment  for  murder,  tried  before  Mr.  Baron  Garraw, 
at  Stafford,  questions  were  put  to  a  surgeon,  who  was 
called  as  a  witness,  as  to  the  cause  of  the  death  of  the  de- 
ceased; and  the  witness  went  further  than  he  was  autho- 
rized by  one  of  such  questions,  and  stated  it  as  his  opin- 
ion that  the  prisoner  had  not  been  guilty  of  murder,  and 
he  was  acquitted. 

Mr.  Justice  Burrough. — I  unwillingly  yield  to  the  rule 
being  made  absolute.  As  the  evidence  was  thoroughly  in- 
vestigated on  both  sides,  I  should  be  inclined  to  adhere  to 
the  decision  of  the  Jury:  but,  as  my  Lord  Chief  Justice, 
before  whom  the  cause  was  tried,  is  dissatisfied,, there  must 
be  a  new  trial,  on  payment  of  costs. 

Mr.  Justice  Gaselee. — I  shall  give  no  opinion  either 
as  to  the  propriety  or  impropriety  of  the  verdict;  but  I 
agree  with  my  Lord  Chief  Justice,  that  it  is  better  this 
case  should  undergo  a  further  investigation.    As  to  the 
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testimony  of  the  nautical  meni  I  am  clearly  of  opinion,  that 
a  scientific  person,  called  as  a  witness,  is  not  entitled  to 
give  his  opinion  as  to  the  merits  of  a  case,  hut  only  as  to 
the  facts,  as  proved  by  other  witnesses^ 

Rule  absolute,  on  payment  of  costs. 


JHdffy, 
Nov.24ith. 

Where,  by  a 
Judge*!  order, 
the  defendant 
had  a  week'i 
time  to  put  in 
baU:— IfeM, 
that  an  attach* 
ment  could  not 
be  moved  againit 
the  Sheriff,  for 
not  bringing  in 
the  body  until 
fuch  order  wag 
discharged. 


Rows  and  Another  v.  Harvey. 

Air.  Serjeant  Vaughan,  on  a  former  day  in  tUs  Temit 
obtained  a  rule  ims,  for  an  attachment  against  the  Sheriff 
Middlesex f  for  contempt,  in  not  bringing  in  the  body  of 
the  defendant. 

Mr.  Seijeant  Wilde  now  shewed  cause,  upon  an  affidavit, 
which  stated,  that,  by  an  order  of  Mr  Justice  Burroughs 
the  defendant  had  a  week's  time  to  put  in  bail;  which  time 
had  not  expired  when  the  attachment  was  moved  for;  that 
bail  had  since  been  put  in,  and  that  the  defendant  had 
rendered  in  their  discharge.  The  learned  Serjeant  sub- 
mitted, that  a  motion  should  have  been  made  to  have  dis- 
charged the  Judge's  order,  before  the  rule  for  the  attach* 
ment  was  moved. 


Lord  Chief  Justice  Best. — ^We  cannot  get  over  the  dif- 
ficulty as  to  the  form  of  the  motion:  the  plaintiflb  should 
certainly  have  applied  for  a  rule  t»  set  aside  the  Judge's 
order,  instead  of  moving  fox  an  attachment  in  the  first  in* 
stance.  We  cannot  say  that  the  Sheriff  has  been  guiky 
of  a  contempt  in  not  doing  what  the  Judge's  order  has  ex- 
cused him  from  doing. 

Mr.  Justice  Park.— It  is  quite  clear  that  a  motion 
should  h«ve  been  made  to  discharge  my  brother  JBtr- 
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rcmgK$  order,  qma  impravkk  enumavii,  before  the  Sheriff  1^^ 
eould  be  fixed  for  a  contenipt*  The  order  was  in  fact  a  ^^^^ 
stay  of  proceedings;  and  the  sheriff  was  not  bound  to  *• 

bring  in  the  body  until  the  time  for  putting  in  haSi  had 
expired. 

Mr.  Justice  BuRRouaa* — The  rule  for  the  attachment 
sgainst  the  sheriff  was  certainly  premature,  there  should 
have  been  a  rule  to  discharge  my  order  in  the  first  in** 
stance. — Besides,  the  defendant  has  now  rendered,  ther^ 
can,  consequently,  be  no  ground  for  an  attachment  against 
the  Sheriff  for  not  bringing  in  the  body. 

Mr.  Justice  Gaselee  concurring — 

Rule  discharged. 


Bakazbletti, Demandant;  Dawson, Tenant;  Kinghoee, 

Vouchee.  J'''^\ 

Nov.  24M. 

JuR.  Serjeant  Latces  moved  that  this  recovery  might  be  A  recovery  may 
amended*  by  inserting  therein  the  words  **  the  parish  of  aiteriogthe  ^ 
St.  James  in  the  Fields;'  instead  of  "  the  parish  of  St.  JJ^titehS^*' 
JameSj  Westminster^*    The  learned  Serjeant  founded  his  premisei  in- 

«•  1      •         1^  •  t_  ■■     1         t.  tended  to  pais 

motion  on  an  affidavit,  which  stated,  that  the  recovery  was  are  situate,  ai- 
sufferedin  1799;  that  the  premises  intended  to  pass  there-  riAu^ew^  ^' 
by  were  situate  on  the  west  side  of  the  Haymarkeii  but  ne©"*!/ de- 

'  1-1  1  •cnbed  id  the 

that  they  had  been  erroneously  stated  in  the  deed  to  lead  deed  to  lead  the 
the  uses,  as  being  situate  in  the  parish  of  St.  James^  ^''^ 
Westminster.  That  the  vouchee  had  no  property  in  the 
last*mentioned  parbh,  either  at  the  time  of  or  since  the 
recovery.  Another  affidavit  stated,  that  in  a  will,  by 
which  the  property  in  question  was  devised,  the  pre- 
mises were  described  as  being  situated  **  in  the  parish  of 
St.  James^  only,  without  adding  either  in  the  Fields^  or 
Westminster. 
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182&  la  the  case  of  Woody er,  tenant;  Nicholb,  vouchee  (a); 

Banasilbtti  *^®  Court  allowed  a  recovery  to  be  amended,  by  inserting 
^mwdnt;  a  parish  not  named  in  the  deed  to  lead  the  uses,  the  lands 
Voocbee.  intended  to  pass  having  been  specified  therein  as  to^  the 
number  of  acres,  as  well  as  the  names  of  the  vendor  and 
occupier,  at  the  time  the  recovery  was  suffered.  So^  in 
Lamb  v.  Jteaston  (6),  where  a  fine  was  amended,  by  in- 
serting a  parish  not  named  in  the  deed  to  lead  the  uses;  it 
being  certain  by  the  deed  specifying  the  quantities  and 
occupiers,  that  the  land  was  intended  to  pass.  And  in 
Fhwer  v.  Bainwrighi  (c),  the  Court  permitted  a  recovery 
to  be  amended  by  altering  the  name  of  a  parish,  which  was 
misnamed  in  the  deed  to  make  the  tenant  to  the  pracipe, 
as  weH  as  in  the  recovery,  upon  affidavit  of  the  intention 
of  the  parties.  Independently  of  these  authorities,  by  the 
statute  1  Joe.  2,  c*  22,  the  parish  of  St.  James,  Westmin- 
ster,  was  first  created j  being  taken  out  of  the  parish  of  St. 
Martin  in  the  Fields:  and,  in  the  second  section,  the 
bounds  and  limits  of  the  new  parish  are  pointed  out,  the, 
middle  denter  of  the  pavement  hi  the  Haymarket  f>eb)^ 
the  division  of  the  two  parishes;  the  district  to  the  west 
of  such  division  being  called  the  parish  of  St.  James  in 
ike  Fields. 

Mr.  Justice  Park. — It  seems,  that  both  these  parishes 
formerly  were  part  of  iS^^.  Martiris  in  the  Fields;  and,  there- 
fore, the  affidavit  is  sufficient  to  aUow  the  amendment  as 
prayed  fon 

The  rest  of  the  Court  concurring — 

Fiat. 

(a)  9  B.  Moore,  195;   S.  C.  2  Bmg.  93. 
(6)  6  Taunt.  207 ;  5.  C.  1  Marsh.  23.  (c)  5  Taunt.  303. 
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Eagle  v.  Brown,  a  Prisoner-  2^^  2^;^ 

1  HE  prisoner  having  been  brought  up  to  be  discharged  A  note  for  the 

under  the  Lords'  act  (a),  was  opposed  by  Mr.  Serjeant  JJJSdjTiixpen- 

WUde;  but  having  made  satisfactory  answers  as  to  his  hav-  J^^.**^**^ 

ing  no  property  above  the  value  of  5^,  and  taken  the  ne*  aigned  by  the 

cessary  oath,  he  was  about  to  be  discharged,  when  the  toniey  only,  it 

plaintiff's  attorney  tendered  a  note   to    the   Secondary  *""«®denL 
for  the  payment  of  the  weekly  sixpences;  but  sucfi  note 
being  signed  by  the  attorney  only,  and  the  plaintiff  him- 
self not  being  m  Court,  the  prisoner  was  ordered  to  be 

Discharged. 
(a)  32  Geo.  2,  c.  28»  s.  13. 


PiCKARD  0.  FbaTHERSTONB.  Saturday, 

_^  ^O0.35M. 

M.  HIS  was  an  action  of  assumpsit  for  the  breach  of  an  TheConttwUi 

in  an  action  of 

Mr.  Serjeant  Cross  having,  on  a  former  day  in  this  Term,  2^  ^T*^' 
obtained  a  rule  msi  to  change  the  venue  from  London  to  breach  of  an 

°  agreement,  un- 

Yorkshtre  —  lew  it  appear 

upon  the  &ce  of 
the  declaration, 

Mr  Serjeant  Vmtghan  now  shewed  cause,  upon  an  af-  that  the  agree- 
fidavit,  which  stated  that  the  cause  of  action  arose  upon  a  ^^^ 
written  contract  In  the  case  of  Morriee  v.  Hurry  (a), 
the  Court  decided  that  they  would  not  change  the  venue 
iaan  action  upon  any  written  instrument,  the  exception  not 
bdng  confined  to  promissory  notes  and  bills  of  eichange ; 
and  in  Whitbum  v.  Staines  (i),  they  would  not  change  the 
venue  in  an  action  on  an  award,  although  it  was  not  un- 
der seal,  and  though  the  declaration  contained  the  common 
money  counts. 

(a)  7  taunt.  306;  S.  C  1  B.  Moore,  54.  (b)  2  Bos.  &  PaL  365. 

VOL.  XIT.  M 
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1826.^  Mr.  Serjeant  Crew*  in  support  of  the  rule,  observed, 

that,  in  Mortice  v.  Hurry^  it  appeared  on  the  face  of  the 
declaration,  that  the  instrument  was  in  writing,  viz*  a 
charter*party  of  affreightment.  But  here  it  does  not  ap- 
pear that  the  cause  of  action  arose  upon  a  written  con- 
tract. The  true  distinction  i^  whether  the  contract  ap 
pears  to  be  in  writing  upon  the  face  of  the  declaratiopi 
and  a  mere  affidavit  that  it  is  so,  is  not  sufficient. 

Lord  (ihief  Justice  B^sr.-t-If  it  appear  upon  die  diedai- 
ration,  that  the  xsontract  upon  which  the  act^  is  broug)tft# 
is  in  writing,  the  Court  will  not  change  the  venue*  la 
Whitburn  v.  Staines,  the  first  count  of  the  dedaration  was 
upon  an  award,  by  which  it  sufficiently  appeared  that  the 
instrument  was  in  writings  and  therefore  the  venue  waa  not 
allowed  to  be  changed.  The  case  oiPinkneyy^  Collins  {a% 
was  there  referred  to,  where  the  Court  refused  to  change  the 
venue  in  an  action  on  a  bill  of  exchange ;  the  reason  assign^ 
ed  being,  that  such  instruments  were  bona  notabilia  i^ 
'  any  county;  and  although  it  was  contended  that  it  did  not 
apply  to  an  award,  yet  Mr.  Justice  Chambre  read  a  ma- 
nuscript note  of  the  case  of  Orme  v.  Almay  {b),  where  the 
Court  refused  to  change  the  venue,  the  action  being  on  a 
note  to  pay  15/.,  if  the  defendant  did  not  complete  his  con- 
tract for  an  inn  purchased  at  an  auction,  which  was  not  a 
negotiable  note.  The  cases  pf  Whitburn  v.  Staines,  and 
Morriee  ▼•  Hurry,  sufficiently  establish  the  rule,  that  the 
exception  with  regard  to  changing  the  venue  is  not  con- 
fined merely  to  actions  arising  upon  bills  and  notes,  but 
extends  to  all  written  contracts  declared  upon  as  sueh. 
Here,  however,  as  the  declaration  does  not  state  whether  the 
contract  was  in  writing  or  not,  the  venue  may  be  changed^ 

Mr.  Justice  Park.--I  am  of  the  same  opinion.    The 

(a)  1  Term  Rep.  571.  (&)  B.  R.  M.  26  Geo.  3. 
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Court  w91  not  change  the  venue  where  the  cause  of  ac- 
tion appears  in  the  declaration  to  have  arisen  on  a  written 
contract;  and  the  rule  is  not  confined  to  bills  or  notes. 

Mr.  Justice  B«7BRouoh.— The  rule  is,  that,  if  it  appear, 
upon  the  face  of  tlie  declaration,  that  the  contract  is  ii^ 
writing,  the  Court  will  not  change  the  venue. 

Mr.  Justice  Gaselee. — The  case  otMorriee  v.  Hurry 
is  soMewhat  diffbrently  reported  in  Moare^  and  the  rule  as 
now  laid  down,  seems  to  me  to  be  correct,  m.  that  if  it 
ajipear  upon  the  face  of  the  declaration  thlit  the  contract 
is  in  writhig,  the  defendant  cannot  swear  that  the  cause  of 
action  arose  in  a  different  county  Arom  that  hi  which  the 
venue  is  kid.  In  Simtway  v.  Heslop  (a),  the  Court  of 
King*f  Bencfi  would  not  change  the  venue  on  an  affidavit, 
stating  that  the  action  was  brought  on  an  award,  and  the 
case  iff  WlUtbttm  Y.  Sfiaines  was  there  referred  to;  and 
in  WetUherby  v.  Goring  (S),  that  Court  would  not,  before 
issue  joined,  entertain  a  motion  to  change  the  venue  in 
an  action  on  a  specialty. 

Rule  absolute. 
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1926. 


(<t)  3  Barn.  &  Ores.  .9. 


(h)  lb.  552. 


SwEENiE  r.  Sharp.  Nov.25tk. 

Mr.  Seiyeant  WUde,  on  a  fonner  day  in  this  Term,  ob-  AninMimt,^'- 
tained  a  rule  MMt  that  the  judgment  which  had  been  eti-  diarge,  gavea 
tcred  up  on  a  cogmwit  given  by  the  defendant  to  the  ^STthicr 
plaintiff  in  this  cause,  and  the  fieri  facias  which  had  been  had  beenprevi- 

V         «r  ottsly  coiniDeno- 

issued  thereon,  might  be  set  aside,  and  the  eognopit  given  ed  against  him 

by  the  plaintiff: 
judgment  har- 

ing  been  entered  up,  and  execution  issued  thereon,  the  Court  refused  to  set  it  aside,  on  the  ground 

that  the  cogmvU  constituted  a  new  promise. 

112 
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Up  to  be  cancelled.  The  learned  Serjeant  founded  his 
motion  on  an  affidavit,  which  stated  that  the  defendant 
had  taken  the  benefit  of  the  Insolvent  Debtors'  Act^  and 
been  discharged  in  December^  I82S;  and  that  the  plain- 
tiff was  inserted  in  the  defendant's  schedule,  as  being  a 
creditor  for  the  sum  of  461. ;  for  the  recovery  of  which 
an  action  had  been  previously  commenced ;  that  the  plain- 
tiff had  notice  of  the  defendant's  intention  to  apply  for  his 
discharge^  but  did  not  oppose  it;  and  that  the  cognovit  in 
question,  which  was  for  65/.,  was  given  by  the  defendant 
to  the  plaintiff,  in  January^  18^3.  It  was  submitted,  that, 
under  these  circumstances,  it  must  be  inierred  that  the 
eognoeit  ira»  gtvem  for  the  original  d^^  and  costo,  which 
were  discharged  by  the  Insolvent  Debtors'  Act,  1  Oeo.  4, 
c,  119  (a);  and  that,  therefore,  the  cognovit  mraii  void,  and 
that  DO  execution  could  issue  upon  it* 


(«)  By  the  26th  sectim  of 
which  it  is  enacted— -"  Thttt  no 
prisoner,  who  shall  have  obtained 
his  dischargee  by  viHtie  of  thh  act, 
shall,  at  aiiy  time  after  such  ^&- 
charjife,  be  imprisoned,  by  reason 
of  a  judgment  entered  up  against 
him  in  the  name  of  the  assig- 
nee or  assignees,  or  of  any  judg- 
ment, or  decree,  or  order  obtained 
for  payment  of  money  only,  or 
for  debt,  damages,  contempt  of 
Court,  ecdesittsticai  or  civil,  by 
non-payment  of  money  or  costs, 
contracted,  incurred,  occasioned, 
bwinj^,  or  growing  due  at  tte  time 
of  the  commet)ceiB(6*t  of  such 
actual  custody,  and  expressed  in 
such  discbarge,  or  shall  be  in  pri- 
son for  any  costs,  taxed  or  un- 
taJced,  to  the  payment  of  which  he 
may  be  then  liable,  in  consequence 
of  or  by  reason  of  any  contempt, 
or  in  order  to  the  purging  the 


tame;  bin  th«tttipen  every atrsst 
or  detainer  In  prison  upon  aay 
such  Judgment,  or  *  decree  or  or- 
der, or  fbr  or  on  «ccountof  any 
such  debt,  damage,  eontempt, 
costs,  sum  and  swns  of  moncy^  it 
shall  and  may  be  lawful  fei^any 
Judge  of  the  Govt,  from  which 
any  such  process  shall  have  issu- 
ed, upon  shewing  to  such  Judf^ 
a  copy  of  Che  older  for  audi 
discharge  as  aforesaid,  antested 
by  the  proper  officer  of  the  said 
Court,  to  release  from  Oustody 
such  prisoner  as  aforesdd  7  and  at 
:  tlie  same  time*  if  such  judge  Aall 
in  Us  diserdtiAn  tUak  fit,  t*  or- 
der the  plaintiff  in  such  suit  or 
suits,  or  any  person  or  persons 
suing  out  such  process^  to  pay 
such  prisoner  the  costs  which  he 
shall  have  incurred  on  such  ooca* 
sion,  or  so  much  thereof  as  to 
such  Judge  shall  seem  just  and 
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Mr.  Seg^pt  Vanghan  now  shewed  cause. — ^There  was 
fntirdj  a  neyr  agreement  between  the  parties;  and  the 
f:^ecitfion  which  was  issued  upon  the  eognomt  is  good 
and   valid*      The  28th  section  of  the  statute  provides. 


1826. 


S  WEE  via 


SuAar. 


i^a^oa^Uy  $11^  pmoaer  eaas- 
lag  a  camonoo  appearaace  to  be 
entered  fof  him  m  the  action  or 
suit  for  any  sach  debt  as  afore- 

%  tba  l^th.  enctioD,  it  18  enact, 
^i— "  That*  after  the  sud  Court 
shall  haye  declared .  any  prisoner 
to  be  entitled  to  the  benefit  of  the 
tec,  ne  mit  oS  fieri  faoitu  shall  is- 
ttie  on  any  judgment  b€fon  then 
,obUuned  against  such  prisoner, 
for  any  debt  contracted,  or  cause 
of  action  arising,  before  the  time  of 
the  commencement  of  such  actual 
eostadj  as  a£Mretaid»  ejseept  upon 
iJm  jadgmflDft  ealsred  «pby  oa- 
dar  of  the  Gou^  aa  ^faresaidi 
and  that  if  any  tcire  fudat^  or 
action  of  debt,  or  any  other  suit 
or  aeliott  shall  ke  brought  agnn&t 
any  pnaoaen  Us  hflun^  eaoscttton, 
or  administratofSy  upon  any  judg- 
ment obtained  against  any  such 
prisoner,  or  any  statute  or  recog- 
nisance acknowledged  by  him,  or 
any  other  oaase  of  action  arising 
before  the  commencement  of  such 
actual  costody,  by  ?irtne  of  this 
act,  except  upon  the  judgment 
caierei  up  agunst  rach  prisoner 
under  the  order  al  the  Goart  as 
afORsud,  it  shall  and  may  be  law- 
ful for  any  such  prisoner,  his 
beirs,  executors,  or  admiuistra- 
ton,  to  plead  generally,  that  such 
prisoaer  wae  didy  diK'harged  ac- 


cording to  the  act,  by  the  order 
by  which  such  discharge  shall  hare 
been  obtained,  and  that  such  dis- 
charge remains  in  force,  \nthouli 
pleading  any  other  matter  speci* 
ally,  whereto  theplaintiff  of  plain* 
tifis  may  reply  generally,  and  de- 
ny the  matters  pleaded  as  afore- 
siud,  or  reply  any  other  matter  or 
thing,  which  may  shew  the  de» 
fendant  or  defendants  not  to  be 
entitled  to  the  benefit  of  the  act, 
or  that  such  prisoner  was  not  du- 
ly dtschsrged  aecordiag  to  the 
provisions  of  the  act,  in  the  same 
'maaaer  as  the  plaintiff  or  pbdn- 
tJA  might  have  rq>lied>  la  case 
tbe  4«f«ndapt  vr  defcndaats  had 
pleaded  the  act,  and  his  discharge 
by  rirtue  of  the  act  specially; 
and  if  the  plaintiff  or  pluntiffs  be 
nonsuited,  discontiaue  hk  or  her 
action,  or  verdict  pass  f^^afi^ 
him,  her,  or  them,  or  judgmcat 
shall  be  had  on  demurrer,  the  de- 
fendant or  defendants  shall  have 
double  costs  :i— Provided  always, 
that  it  shall  be  lawful  to  proceed 
against  any  prisoner  so  discharg- 
ed, upon  any  judgment,  recog- 
nisance,  or  other  security,  obtain- 
ed or  given,  and  which  could  not 
kav€  ifeen  put  ir^orcc  agmnU  such 
prUoner,  itt  the  time  qf'his  obtain' 
ing  such  diseharf^e;  any  thing  in 
the  act  contained  to  the  contraiy, 
notwithstanding." 


166  '   CASBS  IN  MICttAlSLMAS  fERM, 

1826.  that  it  is  lawful  to  proceed-  agaiiiiM;  a  prlcioner  w)i6  lias 
been  discharged  upon  any  jodgmeirt,  &c.,  which  coidd 
not  hare  been  put  in  force  against  him  at  the  time  of 
his  discharge;  and  here  it  was  quite  impossible  to  have 
proceeded  against  the  defendant  upon  the  tognotk  at  the 
time  of  his  discharge,  inasmuch  as  it  was  not  given  by  biiii 
until  a  month  afterwards.  The  cogn&vk^  therefiMrOf  gave 
the  pldhtiffa  new  cause  of  action,  as  it  was  founded  ikpon 
a  new  promise,  and  on  a  g6od  consideration*  It  was  a  tildir, 
distinct,  and  separate  agreement,  which  took  place  tt/>er 
the. defendant's  discharge  under  the  act,  iand  is  consis- 
qiieody  binding  upon  faim.  At  all  events,  the  dilscharge  can 
only  operate  to  the  extent  of  the  sum  inserted  in  the  de* 
fendant'a  sdiedule,  and  cannot  apply  to  the  additional 
30^.,  as  to. which  the  uncution  was  clearly  regular*     ' 

Mr.  jSeijeant  WUde^  in  support  iof  his  rule.^-*-The  ob* 
ject  of  the  statute  1  Geo.  4,  c*  119,  is,  to  protect  the  persm 
nsxA  pifQperty.of  the  insolvent  ftom  claims  whichmigbt'Iiape 
been  enforced  against  jbim  previous  to  his  discharge;  and 
there  can  be  no  doubt^  but  that  tibe  judgment  obtained  by 
the  plaintiff  was  upon  a  cause  of  action  which  aorose  before 
the  imprisonment  of  the  defendant,  and  ouinotbe  eonaiden- 
ed  as  creating  a  new  promise  or  a  new  debt,  for  the  eognth- 
eit  is,  in  fact,  but  a  continuation  of  a  suit  which  had  been 
commenced  previously  to  the  insolvent's  discharge*  The 
^tfa  section  of  the  statitte  applies  to  any  judgment  ord&bt^ 
damages,  &e.,  contracted,  incurred,  occasioned,  &mng  or 
growing  due  at  the  time  of  the  commencemetd  of  the  actual 
cmtody;  and  this  debt  was  at  all  events  growimg  due  at 
siAch  time.  That  section  protects  the  peraon  of  the  in* 
solvent;  and  the  S8th  protects  his  property;  but,  for  the 
security  of  general  creditors,  the  25th  section  enacts,  thati 
when  an  order  for  the  discharge  of  a  prisoner  ia  madcy  the 
Insolvent   Debtors'  Court  may   order  a  judgment  to  be 
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entend  up  i^ioBt  binni  in  one  of  the  auperior  Courts,  in  1^26. 
Jtbe  name  of  the  assignee,  for  the  amount  of  the  debts  of 
the.  prisoner,  which  shall  then  remain  due  to  the  creditors 
,at  Jaorge,  and  that  the  Insolvent  Court  may  permit  execution 
to  be  taken  out  on  such  judgment,  when  there  are  assets, 
mA  the. prisoner  is  of  ability  to  pay;  and  that  the  sum  of 
money,  so  r wed  is  to  be  distributed  rateably  amongst  the 
^editor^  The  ppj^pot^iV,  therefore,  is  in  direct  contrav^i- 
tion  pf  tb^. spirit. of  the  insolvent  act,  and  against  all 
its  equitable  enactments.  In  Jaokmm  v,  Davisom  (a), 
.an  insolvent: debtor  having  petitioned  the  Inscdvent  Conrt 
.  Ao  be  dificluirged  linder  the  .act,  a  creditor  gave  notice 
of.  bin  •  iotentiesi .  6d  oppose'  him,^  on  the  ground  that  the 
diabt  waa  fiaudulently  contracted^  To  induce  the  latter 
to  witbdoiw  his  opposition^  the  insolvent  agreed  to  exe- 
cute, within  three  days  after  his  discharge,  a  warrant 
of  adotney  br  the  debt,  and,  in  the  mean  time,  to  give  a 
luromi^aory  note  of  a  third  person  for  the  amount,  which 
"Viaa^to.be  deUveved  up  on  the  execution  of  the  warrant  of 
Btfeomciy*  Tbeinsolvent  was  discharged,  and  the  warrant 
of  attorney  was  executed  on  the  delivery  up  of  the  note: 
-^the  Court  set  aside  the  warrant  of  attorney,  and  the 
judgment  entered  up  thereon,  on  the  ground  that  the 
agreement  on  which  they  were  founded,  wasp  contrary  to 
4be  poUcy  of  the  insolvent  act,  inasmuch  as  it  enabled  the 
creditor  to  take  to  himself  a  large  portion  of  the  future 
effeets,  whi^  the  Legislature  intended  to  be  distributed 
amongst  all  the  creditors:  and  Mr.  Justice  Bayley  there 
Baid(6)«— ''  It  is  part  of  the  policy  of  the  Insolvent  Debtors' 
Act,  that  the  property  of  the  debtor  shall  be  divided  rate- 
ably  amongst  his  creditorsw  Now,  if  this  warrant  of  attor- 
ney were  to  stand  as  a  valid  security,  it  might  operate  in 
fraud  of  the  general  body  of  creditors,  by  enabling  the 
pvesoit  plaintiff  to  take  from  them  a  large  portion  of  the 

(a)  4  Bsrn.  &  Aid.  691.  (6)  Id.  695. 


SUAKF. 
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18^6.       fuiuri^.  ^jSepjts  of  ihe,  delf t^rt  ^ch  tb^  j(i()g)sLito»^DUB»- 
^^^^:^      festly  kitqn^ed  tp  be  ^^striJ^ut^d  aimuig  all  tho  ci^^itora. 
Now>  it  has  b^en  h^ld,  ia  t\\e  qa^f4  (^  ^owposit^on-de^d, 
that  if  one  of  the  cr^4^tora,..beforQei;^^«iliiig.the:4eed^  . 
o\)tam  fji;on^  the  insolvent  ^  security  bt  the  leaidii^  4j£<  his 
demand,  by  refusing  fo  exegute  un^l  sucb.sewri^y  b^  gw* 
en^th^t  security  is  void  in  law^  because  it  is  a  fnvmd 
upon  the  re»t  of  the  ci;editors  (a),  Soi  by'^he  ei^fMPeaS'PVo* 
visipn  ojTihe  banlmipt  hvm,  any  security  givepi  by  a  ct^ 
ditp;,  as  a.  considecation  tp  perauade  him  lx>  jiign  a^cerfifi^p 
CAte,  is  void*  .JNow,  jt  .was  m^ntfestly  Iheinlratiite  of  the 
Legislatu^^  il^  .this^aipt^af  Ps(rUiime«t|  to  neenra'aptntien 
of  tb^  fi;tuieq^ects^f.t)i¥e4eb(prj  for  tbe.banefilrof ihoae 
crfditoxs  whose  namep  are  inaerlj^d  m  the  fcbedrnkt  *  By 
the  2^tb  section,  the^.  Insolvent  CofiK^sis  authoiiasd  >to 
ojrder  judgment  ^o  be  entered  .up  ^^gwist  the  .debtor  for 
thp  amo.uni;  pf  this  debl3  for  .v^iahhai  shall  b^<ysc)iai^sd; 
ai]|d.when  the  prisoner, is  of  abi]jQr.taip<9'S«ich4tebtis»'W 
aipy  part,,  thp  Couxt  nwy.theii  permit  awoutipnagsMist 'die 
property  acquired  by  auch  p^nifr  >a(Uir>  his  diadiaqge^ 
for  such  sum  as,  under  allthe  ipinBua^sti^ea  of  ^uch  ryti* 
soner,  th^  CpUirf^  shall :ar4er^-f the. M^. levied. <a.te!besU»- 
tribnt^d  rateably  amoi^  tl^  i^edi^o^Sk    (Khisl  waivant'  eC 
attorney*  if  supported^,  would  intc^rfere  naterii%  witf^  the 
policy  pf  tjbe  act;*  Jby  t^ng.fivHn  the  body  of  theeseditoM 
a  pprtiQp  pf  tho^^  fipvla,  which,  the  Legislature  mesnt  to 
be. distributed  among  all#  and.  by  defeating  the^ecDof 
the  jidgment  entered  up  by   order,  of   th0  Ihsptreni 
Cqurt/' — So^  iq  Rogers  nu  KingH90i{b)i  whfite  an  insolvent 
appUe4  fpr  his  di^chaifge  under  the  above  atatute,  and 
gave  ^  creditor!  who  threatened  to  impose  hmi,  a  |wonwH 


(a)  See  C(c/nA«l<  y.  Bennti^  3  Uketkir  y.  l£Mr,>4  ;EBst|  vST^. 
Term.  Rep.  763.    Jochiony,  Lo-         (WIO  B,  Moon^.^U  &C*  2 

(15,  4  Term  Rep>   166.     Jackson  Biug.  441. 
V.   Di/chaif'c,  li  Term  Rep.  551. 
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90fy  now  fot  the  amomnt  of  his  debt,  and  he  accordingly      ^8^6 
wHJidrew  hbr  opposition,  atid  the  msolvent,  after  his  dis- 
cbarge, "vtBS  arrested  on  the  note,  but  settled  the  action 
by  gmttg^  B  warrant  of  attorney  for  the  debt  apd  costs, 
payable  by  instalments:  the  Court  set  adde  the  warrant 
of  Attorney,  and  ordered  an  instalment  paid  by  the  insol- 
vMl  to  be  relumed  to  faim^  on  the  ground  that  the  note 
and  warral>t  of  attorney  were  Contrary  to  the  policy  of 
lh«  insoli^nt  aet,  and  operated  as  iEt  fraud  on  the  other 
creditmra^    8o>  the  togn&vk  In  this  case  was  a  mere  con- 
fesUon  of'ftpvavious  action^  which  wis  commenced  before 
tb94efi|ndaiil'«  discharge  under  the  act;  at  all  events,  the 
cpgnpvU  was  gif  en  in  relation  to  the  debt  of  the  plaintiff, 
an^t  &nh  In  the^ insolvent's  schedule;  which  debt  wasli- 
quidtafadd  byiAie  discharge  of  the  insolvent.    There  is  a 
widb  'dicMhction  ^  between  a  tognomi  and  a  warrant  of 
9tUa^a»fi  as  the  one  his'tefeifence  to  an  action  previously 
ccnaufaoed)  wlii<?h.the  latter  has  not;  and  as  the  Courts 
b«ve  ae«  aislde  warrants  o£  attorney  given  under  such 
ctwutti(taiic«s,  they  will  also  set  aside  a  cognopiif  which 
is'Mttiff'  the  aaiirre  of  a  new  promise,  but  is  a  mere  ac* 
kiiMrledgttieint  of  the  plaintiff's  right  td  recover  in  the  ori- 
giaal  Btiiu  -  In  JDarley  v.  Brown  {a);  where  an  execution 
mubstfed  o4l  AgafMt  the  goods  of  a  defendant  on  a  judg- 
maiitiMBOtttired,  the  Court  of  Exchequer  ordered  it  to  be 
ael  ^M/e^eoid  the  money  which  had  been  levied  under  it 
to 'be  restored;  the  defendant  having  been,  pending  the 
aotiiniy  discharged  under  the  above  act:  and  the  Courts 
ponaidering  the  proceeding  to  be  reprehensible,  made  the 
rtde  abtolttte  with  costs.    Here,  the  plaintiff  commenced 
pracMdJnga  against  the  defendant  previously  to  his  dia* 
charge;  and  the  cognovit,  which  he  afterwards  gave,  was 
not  iOxthe  nature  of  a  new  promise  or  security,  but  a  mere 
GonfeMon  of  the  original  action;  and,  therefore,  the  plain- 
tiff cannot  avail  himself  of  it. 

M  8  Price,  607. 
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1826.  Lord  Chief  Justice  BEB¥.i--I  am  of  opiinoiii  tbdt  die 

defendant  is  not  entitled  to  have  the  cegnooii  cancelled, 
or  the  judgment  and  execiitio»  tbeoson  set  aside*  Tht 
object  >of  the'atatnte  1  Oeo,  4>y  is,  to  protect  the  persdla 
of  the  insolvent  from  aU  demands  or  debts  contracted 
previously  to  his  disohargei  l)ut  not  fnon  new  eaga^^emenls 
which  he  may  enter  into  aftorwards.  It  has  been  insisted^ 
that,  as  the  cogmnnt  had  relbrence  to  an  old  debt^  it  wsa 
Toid:  The  plaintiff  oould  not  have  obtained  a  judgment 
without  the  consent  of  die  defendant;  as,  if  he  badcnter** 
ed  it  up  itt  itivUtt^s  he  would  have  been  pvevented  bry  tbe 
Court  firom  obtaining  the  iruita  of  it ;  but  the  cognovit  is'  a 
new  agreement  to  pay  an  old  debt;  and  if,  instead  of  giving 
the  cognovit f  the  defendant  had  applied  to  the  Couvt  to  stay 
the  proceedings  in  the  action  against  him,  we  would  have 
assisted  him ;  but  tbe  cogM^tUy  which  he  was  net  cemp^fled 
to  give,  is  tantamount  to  a  new  agreement,  and  gi^«s-  the 
plaintiff  a  new  right.  If  the  judgment  had  been  obtained 
antecedendy  to  the  defendant's  discharge  under  die  act,  the 
case  would  have  been  verydifi^ent;  buttbeeo^piert^ls  in 
substance  a  new  promise,  although  it  was  given  as  a  seed* 
rity  for  an  old  debt 

Mr.  Justice  PAEK.-**-When  this  appfication  was  made« 
only  my  Brother  CWofeeand  myself  were  in  Court;  and  I 
then  understood,  that  the  eognonii  had  been  signed  by  the 
defendant,  in  order  to  induce  the  plaintiff  to  withdraw  has 
opposition  to  his  being  discharged  under  the  act;  so  thait 
the  cases  otJaekBon  v.  DavitoBf  and  Jiogera  v.  KingHon, 
appeared  to  me  to  be  in  point;  now,  however,  the  ease  has 
assumed  a  totally  different  aspect,  as  the  defendant  was 
discharged  bdfore  the  cognovit  was  given;  and  i^  pre* 
vieusly  to  his  disehatge,  the  proeeedtngs  in  the  original 
action  bad  gone  to  such  a  length,  as  to  entitle  die  plains- 
tiff  to  sign  judgment,  his  remedy  would  have  been  lost  by 
the  defendant's  discharge;  but  if,  after  such  discharge,  he 
enters  into  an  entirely  new  agreement,   although  it  be 


Hn  Jofltice  BuitiDODMi^^Tlie  preient  case  is  even 
etropger  then  Be9t  r.  Baufker,  inatmuoh  as  a  cogwmt 
h  *  much  higher  teottrity  than  a  promissory  note. 

Mr.  Jnadce  Oassleb. — The  pdfait  which  has  been  in- 
sisted on  fer  the  defendant,  4hat  the  assignees  of  an  insol* 
Tent  have  a  control  over  his  future  property,  does  not 
apply  in  the  present  instance;  the  insolvent  act  does  not, 
in  ^ot,  vest  the  future  property  of  the  insolvent  in  his 
assignees;  it  only  allows  them  to  enter  up  a  judgment  for 
the  purpose  of  obtaining  it;  and,  in  the  nieaa  time,  leaves 
snch  property  open  to  any  new  creditor;  the  assignees 
h«re  no  lien  on  such  future  property;  they  are  only  au- 
thorised to  sue  out  a  judgment^  which  may  equally  be  ob^ 
tained  by  any  future  creditor.  Although  it  appears  to 
have  been  the  intent  of  the  Legislature  that  a  bankrupt 
shoaldbe  discharged  from  all  claims  after  he  has  obtained 
his  certificate;  yet  k  has  been  decided,  whether  wisely  or 
not)  it  is  not  for  me  to  say,  that,  wkhont  any  new  consi^^ 
delration,  a  bankrupt,  after  his  certificate,  mi^  render  bim- 

{a)  8  PHce,  533;  n. 
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for  the  paymeBt  of  an  old  debt/ he  canriot  expeeft  tobe  IC^* 
finroured,  and  we  ought  not  to  ateist  him  in  exonerating 
himself  from  his  own  undertaking.  In  Bes#  v.  Bather  (a), 
the  Court  f>(  Kmg^s  Bench  refoBdd  to  set  aside  an  evecution 
against  the  goods  of  a  pesaon,  who,  having  been  dsscharged 
under  the  insotvenl  Debtors*  Act,  gave  a  note  to  his  credi«> 
tbr  fior  a  |»rt  of  the  debt,  whieh  was  not  paid  under  the 
assignment-;  holding',  diat  where  the  temedy  is  takes  awvf , 
and  aot  the  debt,  the  debt  may  still  be  the  ground  of  a 
fntUT*  promise  or  security.  That  oase  applies  strongly  to 
the  present;  and  it  caimot  be  contended  that  the  fact 
of  the  note  being  a  new  seenrity  made  any  dtfierence,  as  it 
was  expressly  given  to  the  creditor  fov  a  }Murt  of  his  debt 
which  waa  not  paid  uulder  .the  4 
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self  liable  t)y,  a  n^w.  prpppae.  At  all  eveote^  it  ^pp^^ps 
to  m^,  tM.thip  papQ  fall^  within  th^  equity ..9f,tb9  in^o^- 
vent  act;  and  th^t  the  defendapt  i^  hPUifd.  to  pf^..thQ  ff>Q?ff!f 
due  upon  the  cognovit.  He  thereby  acknowleged  the  debtj 
andpi;m;i[tl;i^aj^dgFnent  to  be.eptereij.up.  agaii^st  ^^, 
and  it  is .  immaterial  whether  ^h^  judgfoept  had  re%eti)c^ 
to  iai^  (fid  or  a  pew  debtj  as  it  was  entered  up  on  the  cpg-^ 
novit  ^^qqrding  to  the  terp^s  therein  contained.  .    . 


Rule  dischafged  without  coalfs. 


Saturday, 
Nov.  25llu 


Browne  v.  Brown. 


irror"a"  **  m  In  ^^'  SefjfiftAt  WHdf^  oa  a  former,  daj  in  thia  Tpxm>  tb- 
by  the  defend-  taii)c^.4  rul^  A^s  coUing  QQ  tfaj^  pl^iAtiff  to  «bew  cauaGji 
IIIllMr'L'Ihe^  why  the  writ  of Jieri/acw,  and  th^  ej^ecwtion  wbjpb  bad 
M  a  nullity,  and  issued  tbereou^  ^bould  no^  be  set  aside  for  irregularjity^  wijLh 
tion.  cost?5 . the  wri[^  hpix^g  faieen  sued, out  aftctr  ^^  writ  of .i^rrojr 

bad  been  i^owed,,upd^r  wbio}i  bail  in  errpr  bad  b^epi 
put  in.  Tb^  learne4  Serjeant  founded  bis  motion  on  an 
affidavit,  wbicb  atat^d«  that  the  def^ndigi^t's  attorney  bad  re- 
ceived iqatructions  to  put  kx  good  baU»  bu^  th^t^  as  a  preli- 
minary step,  b®  bad  first  put  in  hired  bail^  intending  to 
add  good  bail  afterwards;  that  he  bad  been  informed  by 
the  clerk  of  the  errors,  that  he  was  not  aware  of  any  rule 
of  Court  which  prohibited  such  bail  from  being  put  in  in 
the  first  instance;  and  that  na  rule  ka  better  bail  bad 
been  served. 


Mr.  Serjeant  Toddy  now  shewed  cause;  and  contended, 
that,  as  it  was  admitted  that  the  bail  put  in  were  hired 
bail,  the  execution  was  regular,  and  be  relied  on  the  caa^ 
of  Ward  v.  Levi  (a),  where  it  was  decided,  on  the  authority 


(a)  1  Barn.  &  Cicb&.  268;  5.  C.  2  Di>w.  &  Ryl.  421. 
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of  Cfum  V.  Kitchen  (a),  that,  if  a  defendant  bring  a  writ  of  IS26. 

error,  and  put  in  sham  bail,  the  plaintiff  may  treat  them  as  browk* 
li  nullity^  and  issue  execution. 


'  Mr.  Serjeant  Wilde  was  called  on  by  the  Court  to  sop* 
port  his  rule. — The  cases,  which  have  been  cited,  are  dis^ 
tingUishable  from  the  present;  inasmuch  as  the  defend- 
ant's att<Nmdy  was  misihformed  by  the  ofBi^er  of  the  Court, 
who  told  him  that  the  bail  whom  he  proposed  to  put  in 
would  be  suiBcient;  there  was  no  intention  on  the  part  of 
the  attorney  to  commit  a  contempt  of  Court ;  and  as  soon 
as  be  was  aware  of  the  error-into  which  he  had  been  unin- 
tentionally led,  he  procured  two  responsible  persons*  as 
bail,  who  are  now  willing  and  competent  to  justify. 

'  Lc#ff  Cftiief  Justfd^  Bl»f.-^W*  do  rtot  i?equireihat  at- 
Idftiies  should  t>e  convci^ant  with  every  poittt  of  practice  ;- 
but,  ttiey' should  know  that  hived  baS  ought  hot  to  b^ 
^tftin,  particularly  in  the  case  of  biDt  in  eitor,  who  cah^ 
Mi  Vehdbf  their  principal,  fn  fFtMiv.  LM,  I' agreed 
iritfa  the  Court  of  Kln^$  iBentih,  that  such  a  practice  was 
«  fraud  tipotl  the  Coui^;  I  thitok  so  stfll.  It  Was  th^tf 
said,  that  the  Court  wotitd  be  glad  to  sfCop  ^trrely  the  prac- 
tice ofptittiilg  in  sham  bail;  and  although  they  might  not 
be  Abie  to  effect  It  ori  mesfnre  process,  Mil  th^y  iroultf't^lce 
6Are  that  to  impropet'  a  practice  should  not  be  extended 
to*wAs  of  error. 

-  Hie  vest  of  tht  Court  cMcttrring-** 

Rule  discharged,  with  costs. 

-  (a)  t  Bam;  &.Cmi.  26ft,  n.;  3.  C.  2:  Uow.  h  Ryl  421,  o. 


BUOWN. 
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Mondavy  BeBNKY  fK  GrEEBT* 

Nov.  27th, 

Where,  in  an  JfiR.  Serjeant  tVildCf  on  a  former  day  in  this  Term,  ob- 
#^*  uponli^pe^  tained  a  rale  fii«,  that  the  Terdict,  which  had  been  found 
tal  dS^ration  ^^^  *^®  plaintHFin  this  cause,  and  all  the  proceedings  subse- 
andtheUroeva-  quent  to  the  issue,  might  be  set  aside  for  irregularity;  on 
cord,  (which  the  gTound  of  a  variance  between  the  record  and  the  issue. 
^AX'lf^M.  The  learned  Serjeant  founded  his  motion  on  an  affidavit, 
meut),  at  to  the  n^hich  Stated,  that  the  action  was  brought  for  business  done 

description  and 

price  of  certain  |S>r  tJie  defendant,  Under  a  written  agreement;  that  the 
edta  the  agree-  cMse  was  tried  before  Lord  Chief  Justice  Best,  at  the  last 
ment:— The       Summer  Assiaes  at  Norwich ;  that  the  declaration  Wks  filed 

Court  refused  to  ' 

set  a«de  the  upon  the  8th  of  JunCf  and  that  the  issue  and  notice  of  trial 
had  been  found  Were  delivered  on  the  24«h ;  that  upon  examining  the  issue 
OTi't^egroun?*  ^^^  the  dedaratiou,  it  appeared  there  was  a  variance  be- 
oftfieirvariance,  tweeu  them  in  the  first  and  second  counts,  which  were 

as  It  might  haye 

been  amended  specially  framed  upon  the  agreement,  in  the  description 
^    ^^  of  certain  goods,  which  were  furnished  by  the  plaintiff 

to  the  defendant,  and  alsa  in  the  prices  charged  for  them; 
that  the  plaintiff's  agent  was  informed  of  the  variance, 
and  desired  to  make  the  issue  to  correspond  with  the 
declaration;  that  tfaie  record  di%red  both  from  the  b- 
sue  and  the  declaration;  that,  on  the  ISA  of  Juljf,  a 
aiamnons  was  taken  out  to  amend  the  declaration;  that 
the  plaintiff's  attorney  said,  he  wished  to  examine  the 
issue  with  the  record,  but  that  the  alteration  was  not 
then  pointed  out;  that  the  summons  was  discharged;  and 
that  the  record  now  difiers  from  the  declaration  and  issue 
as  to  the  price  to  be  paid  for  the  goods  in  question;  but 
that  the  record  corresponds  with  the  original  agreement, 
which  the  declaration  and  issue  do  not. 

Mr.  Serjeant  Vaughan  was  now  about  to  shew  cause^ 
when  the  Court  called  on — 
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Mr  Serjeant  Wiide  to  support  bis  rule. — It  appears  that  1826. 
the  issue  varies  from  the  declaration,  and  therefore  the 
latter  should  have  been  amended;  if  the  issue  bad  been 
made  to  correspond  with  the  declaration,  they  would 
ba?e  been  still  wrong,  as  they  both  differ  from  the  record: 
for  the  declaration  misdescribea  the  contract;  and  it  is  so 
stated  m  the  affidavit.  In  Doe  d.  CMeriU  v.  Wjflde  (a), 
the  Court  refused  to  set  aside,  a  verdict  in  ejectment, 
on  the  ground  that  there  was  a  varia,nce  between  the 
description  of  the  premises  in  the  Nin  PrUu  record, 
(jsfon  which  the  plaintiff  recovered),  and  the  issue,  it  not 
being  stated  ho^  the  premises  were  described  in  the  decia- 
ration  delivered;  and  the  Court  there  said,  that  they  sus* 
pected  that  the  premises  were  properly  described  there ; 
but  here  it  is  expressly  stated  that  the  contract  was  incor- 
rectly set  forth  in  the  declaration^  So^inthecaseofJbffe^v. 
Taiham  (6),  although  the  Court  refused  to  grant  a  new  trial 
in  an  actfon  of  trespass,  on  the  ground  of  a  variance  between 
the  NUi  Prius  record  and  the  issue  delivered;  yet  there 
the  mistake  was  in  the  issue  only,  and  the  record  agreed 
with  the  declaration. 

Loid  Chief  Justice  BBST.-^Although  this  ease  is  distin- 
guishable in  circumstances  from  those  which  have  been 
cited,  yet  the  principle  established  by  them  applies.  A  re- 
cord atNisiPriu^  oi;^ht  not  to  differ  from  the  declaration 
or  issue  delivered;  and  if  it  does,  the  Court,  upon  applica- 
tion, will  set  it  r^ht ;  and  amendments  are  made  on  payment 
of  costs  by  the  party  applying  to  amend ;  this  is  the  constant 
practice.  The  plaintiff's  attorney  was  induced  to  believe 
that  the  error  might  be  amended;  and  if  I  had  been  aware 
of  the  mistake  at  the  trial,  I  would  have  ordered  it  to  be  set 
right;  but  the  agents  in  town  did  not  sufficiently  instruct  the 

(a)  2  Barn.  &  Aid.  472.  (6)  8  Tannt.  634. 
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\SQ6.  attorney  In  the  country;  if  they  had  been  at  the  trial, 
they  might  have  pointed  out  what  the  error  was;  and  there- 
fore I  discharged  the  summons.  The  defendant  did  not 
then  take  the  objection ;  but  in  fact  it  is  immaterial :  the  va- 
riance should  have  been  pointed  out  by  him  at  the  trial; 
but  it  would  not  have  been  a  ground  for  a  nonsuit*  We 
ought  not  to  permit  attornies  to  take  objections  of  this 
nature.  I  think,  therefore,  that  the  rule  for  setting  aside 
the  verdict  must  be  discharged,  and  with  costs. 

Mr.  Justice  Burrouqu. — I  am  of  the  same  opinion. 
The  cause  has  been  tried  upon  its  merits,  and  we  ought 
not  to  set  aside  the  verdict  ut)on  a  mere  technical  objec- 
tion. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Ga8£l£e.— *The  objection  as  to  the  variance 
ought  to  have  been  made  before  my  Lord  Chief  Justice  at 
the  trial,  when  the  plaintiff  would  have  been  allowed  to 
make  the  necessary  amendment,  upon  payment  of  costs; 
but  as  the  error  was  not  then  pointed  out,  the  defendant 
now  comes  too  late  to  sefek  to  set  aside  the  verdict. 

Rule  dischargedi  with  costs. 
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4S*^'  <f^  1826. 

Wells  v.  Horton,  Executor  of  Blissett,  deceased.        m^.iitk. 

1  jHIS  was  an  action  of  as$Hmpsii.    The  first  five  counts  whm  ui 
of  the  declaration  were  for  money  lent,  money  paid,  mo-  JfJ^JJo^ed  ** 
ney  had  and  received,  for  interest,  and  upon  an  account  «» a  ooDttDgen. 

.  cy  which  wun 

Stated ; — in  all  of  which  the  promises  were  laid  to  have  been  Uppen  withia 
made  to  the  plaintiff  by  Blisseit,  (the  testator),  in  his  life-  u?,''iSIId?^d 
time.  The  sixth  count  stated,  that  Blisseti,  in  his  life-time,  **  ^*^  »?*  "P- 

'  '  .  pear  on  the  uot 

towit,onthe  1st  Jantfory,  1808,  at  Zoiicbfi,  was  indebted  to  ofthe  agree- 
Mary^  now  the  wii^  of  Use-  plaintifiS^  then  bebg  sole  -and  ^b^  performed 
unmarried,  in  the  sum  of  10,000/.,  for  money  by  the  said  fZ^H"^ 
Mary  before  that  time  lent  and  advanced  to  jSUueti  at  ^/^"^^ 
bis  special  instance  and  request; — and  for  other  money  by  theitatote  of 
BlMseit,  before  that  time  had  and  received  to  and  for  the  ^^^^^ 
use  of  the  said  Jlfarw;— and  for  other  money  then  due^nd  •greem«ot  that 

^  '^  it  not  to  be  per- 

payable^rom  BUsseti  to  the  said  Mary  for  interest,  upon  formed  within 
and  for  the  forbearance  of  divera  other  sums  of  money  ^ung  thereof 
befi>re  that  time  due  wd  owmg  firom  BliiMeU  to  the  said  wb^°^n^ 
JMbrv,  and  by  her  the  uiA  Mary  fori»onie  to  BUsseit,  fore,  a  debtor  to 

the  plaintiff 

for  a  long  space  of  time  before  then  elapsed,  at  hisjil^  luted  to  the 
special  instance  and  request; — ^and  the  said  sum  of  1 0,00M.  dto^^oa  being 
being  and  remaimog  wholly  due  and  unpaid,  BRsseii,  in  ^ppUed  to  for 
his  Hfe-time,  afterwards,  and  after  the  inter-marriage  of  he  the  debtor, 
the  plaintiff  with  the  said' ifnry,  to  wit,  on  the  1st  Janu-^  ^en  <»  during 
ary,  1816,  at  London,  in  consideration  that  the  plaintiff,  ISifj^S^/pj!^* 
at  the  special  instance  and  request  of  Blissett,  would  for-  ^^^  'or  i»y- 

'^  ment  by  hii 

bear  to  proceed  against  him,  BHssett,  for  the  recovery  of  wui,  and  dixect- 
the  said  sum  of  10,00«.,  during  his  life-time,  he,  Blissett,  ^  Jl^y  :-fllS 
undertook  and  promised  the  plaintiff  that  his  executor  to  be  binding  on 

^  *^  the  executor,  al- 

sfaould,  after  his  (BlissetfsJ  decease,  as  such  executor,  though  there 
pay  to  the  plaintiff  the  said  sum  of  10,0001.    The  plain-  i^'^riUng'^'* 
tiff  then  averred,  that  he,  confiding  in  the  said  promise  and  «^«  *««^<»  ^ 
undertakmg  o(  BUsseit,  did  forbear  to  proceed  against 
him  for  the  recovery  of  the  said  sum  of  10,000/.,  during 
his  life-time.     That,  after  the  death  of  BUssett,  divers 
vol.  xn.  M 
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182«.  goods  and  chattels  which  were  otBlisseit  in  his  life-time,  of 
the  value  of  12,000/.,  to  wit,  on  the  1st  January,  1826,  came 
ta  the  hands  and  possession  of  the  defendant,  as  executor, 
to  be  administered,  which  said  goods  and  chattels  were 
more  than  sufficient  to  pay  the  just  debts,  legacies,  and 
fi^neral  expenses  of  Blisseti,  and  the  charges  of  prov- 
ing his  will ; — of  all  which  said  several  premises,  the  defend- 
ant had  notice: — By  reason  of  which  premises,  the  defend- 
ant, as  executor  as  aforesaid,  became  liable  to  pay  the 
plaintiff  the  said  sum  of  10,000;.^  when  he,  the  defendant, 
should  be  thereunto  afterwards  requested ;  and,  being  so 
liable,  he,  the  defendant,  as  executor  as  aforesaid,  in  con- 
sideration thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  London  aforesaid,  under took^  and  faith- 
fully promised  the  plaintiff,  to  pay  him  the  said  sum  of 
10,000^.,  when  he  the  defendant,  as  executor  as  aforesaid, 
should  be  thereunto  afterwards  requested.  Pleas,  to  the 
sixth  count — Mrst,  non  assumpsit,  by  Blisseti,  deceased* 
Secondly,  non  assumpsit  by  the  defendant.  Thirdly,  non 
assumpsit  infra  sex  annos,  by  BUssett,  deceased;  and. 
Lastly,  actio  non  accrevit  infra  sex  annos,  on  all  of  which 
pleas  issues  were  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild' 
hall,  at  the  Sittings  after  the  last  Term,  the  plaintiff  sought 
to  recover  the  proceeds  of  3108/.  19^.  10c/.,  three  j9^  cent 
consols,  the  property  of  the  plsuntiff*s  wife,  before  her 
marriage  with  him,  and  sold  out  by  Blissett,  her  father, 
and  appropriated  to  his  own  use.  On  the  plaintiff^s  at- 
torney being  called  as  a  witness,  he  stated  that  in  June, 
1815,  he,  at  the  request  of  the  plaintiff,  went  to  Blissett' s 
house,  and  informed  him  that  the  plaintiff  either  wanted 
the  proceeds  of  the  stock,  or  some  security  for  it*  That 
Blissett  acknowledged  having  received  the  money,  and 
'  said  he  was  unable  to  pay  it  then ;  that  he  could  not  do 
so  during  his  life-time,  but  that  he  had  provided  for  its 
repayment  by  his  will,  and  had  directed  his  executor  ac- 
cordingly.     Blissett  died  in  the  course  of  the  last,  year. 
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having,  by  his  will,  only  allowed  the  plaintiff's  wife  an         1826. 
annuity  of  100/.  for  her  life,  and  left  the  whole  of  his  pro- 
perty, subject  to  such  charge,  to  illegitimate  children:-— 
upon  which  the  present  action  was  commenced. 

For  the  defendant,  it  was  insisted,  that  the  action  was 
not  maintainable,  inasmuch  as  there  was  no  agreement  or 
promise  in  writing  by  Blissett,  the  testator,  to  pay,  and 
which  was  requisite  by  the  fourth  section  of  the  statute  of 
frauds  (a).  The  Jury,  under  his  Lordship's  direction, 
found  a  verdict  for  the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit,  in 
case  the  Court  should  be  of  opinion  that  the  objection  was 
well  founded* 

Mr.  Serjeant  Onslow,  on  a  former  day  in  this  Term,  ob- 
tdned  a  rule  nisi  accordingly. 

Mr.  Seijeant  Bosanquet,  and  Mr.  Serjeant  WUde,  were 
BOW  about  to  shew  cause,  when  the  Court  called  on — 

i 

Mr.  Serjeant  Onslow,  to  support  his  rule. — It  is  ex- 
pressly enacted  by  the  fourth  section  of  the  statute  of  frauds, 
that  *'  no  action  shall  be  brought,  whereby  to  charge  a  de- 
fendant, upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  un- 
less the  agreement,  or  some  memorandum,  or  note  thereof, 
diall  be  in  writing.*'  The  authorities,  as  to  the  construc- 
tion of  this  branch  of  the  statute,  are  contradictory  and 
conflicting.  In  Peter  v.  Compton  (£),  an  action  was  brought 
upon  an  agreement,  by  which  the  defendant  promised,  for 
one  guinea,  to  give  the  plaintiff  so  many  on  the  day  of  his 
marriage,  and  the  question  was,  whether  the  agreement 
aught  to  have  been  in  writing,  as  the  marriage  did  rot  hap- 
pen within  a  year  from  the  time  of  making  the  agreement; 
and  although  the  majority  of  the  Judges  were  of  opinion 

iu)  29  Car.  2,  c.  3.  (&)  Skinner,  353.      . 

N  2 
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1825.  tliat  where  an  agreement  is  to  be  performed  upon  a  ecHH 
Agency,  and  it  does  not  appear  within  or  upon  the  face 
of  the  agreement  that  it  is  to  be  performed  ixfier  the  year, 
there  a  note  in  writing  is  not  necessary;  yet  Lord  Chief 
Justice  HoU^  before  whom  the  cause  was  tried,  differed 
from  the  other  Judges,  among  whom  there  was  a  di- 
Tcrsity  of  opinion;  and,  in  the  previous  case  of  i^rimcatM 
T.  Foiier  (a),  his  Lordship  considered  it  to  be  necessary 
that  the  contingency  should  happen  within  the  year,  in 
order  to  take  a  case  out  of  the  statute*  Althou^^,  in 
Smth  ¥•  WesiaU{b),  his  Lordship  granted,  that  the  case 
of  Peter  t.  Comptan  was  so  adjudged,  and  said  that  if  the 
marriage  had  taken  effect  within  the  year,  all  the  Judges 
agreed  that  no  writing  was  necessary;  yet,  that  as  the 
marriage  did  not  huppen  within  the  year,  but  nine  years 
after  the  promise,  he  was  of  opinion  that  it  ought  to  have 
been  in  writing,  because  the  design  of  the  statute  was,  not 
to  trust  to  the  memory  of  witnesses  for  a  longer  time  than 
oneye^r.  That  is  the  true  construction  of  the  statute; 
and,  in  Reynolds  d.  Spencer  y.  Cowper  (e),  the  Court  ex- 
pressly  held,  that  a  parol  promise  to  be  performed  upon  a 
contingency,  which  may  or  may  not  happen  within  a  year 
after  the  makmg,  is  void  and  within  the  statute.  Although, 
in  Fenion  v.  EmblerM{d),  it  was  held,  that  an  agreement 
to  leave  money  by  will  need  not  be  in  writing,  though  un- 
<^ertain  fis  to  the  time  of  performance,  yet  it  was  admitted 
by  counsels  in  the  course  of  the  argument,  that  the  rule 
Ifud  down  in  Reynolds  v«  Cowper,  was  correct  In  Brace* 
girdle  v.  Heald  (e),  it  was  held,  that  a  contract  for  a  year's 
service,  to  commence  at  a  subsequent  day,  being  a  contract 
not  to  be  performed  within  the  year,  was  within  the  mean- 
ing of  the  statute,  and  must  be  in  writing.  And  Lord  JSJ- 
lenborough  there  said—'*  If  a  party  does  not  reduce  his 

(a)  Skin.  326.  pi.  47. 

(6)  1  lid.  Raym.  31  ?•  (rf)  3  Burr.  1278. 

(c)  Viner's   Abridjrment»  th.         (e)  1  Bam.  &  Aid.  722> 

*  Contract  and  Agretment.**  (H) 
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contract  into  writing,  be  runs  the  risk  of  its  not  being  va«  ^  1826. 
lid  in  law,  for  tbe  legislature  bas  declared  in  clear  and 
btelligible  terms,  tbat  every  agreement  tbat  is  not  to  be 
perfi>rmed  witbin  the  space  of  one  year  from  the  making 
thereof,  shall  be  in  writing.**  That  case  was  decided  on 
the  authority  of  BoydeU  t.  Drwnmond  (a),  where  it  was 
held,  that  if  it  appear  to  have  been  the  understanding  of 
the  parties  to  a  contract  at  the  time,  that  it  was  not  to 
be  eonytleied  within  a  year,  though  it  might  and  was  in 
fact  in  part  performed  within  that  time,  it  was  within  the 
statute,  and  if  not  in  writing,  and  signed  by  the  party  to 
be  charged,  it  cannot  be  enforced  against  hinu  Although 
it  may  be  said  that  this  clause  of  the  statute  extends  to 
those  cases  only,  where,  by  the  express  agreement  of  the 
party  the  act  is  not  to  be  performed  within  a  year,  yet  the 
main  object  of  the  Legislature  was  not  to  trust  to  oral 
testimony  for  a  longer  period  than  a  year,  and  here  the 
conversation  between  the  plaintiff*s  attorney  and  the  tes* 
tator  took  place  ten  years  before  his  death. 

Lord  Chief  Justice  Best. — ^The  decisions  on  this  point 

are  too  strong  to  be  got  over;  but,  independently  of  any 

previous  authority,  I  should  say  that  this  is  not  a  case 

within  the  object  or  meaning  of  the  statute,  the  words  of 

which  are,  '*  that  no  action  shall  be  brought  whereby  to 

charge  the  defendant  upon  any  agreement  that  is  not  to 

be  performed  within  the  space  of  one  year  from  the  mak* 

ing  thereof,    unless  the  agreement,  upon  which    such 

action  shall  be  brought,  or  some  memorandum  or  note 

thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 

charged  therewith,  or  some  other  person  thereunto  by  him 

lawfully  authorized,**    The  only  sound  construction  to  be 

put  on  those  words  is,  to  confine  them  to  cases,  where, 

by  the  express  agreement  or  stipulation  of  the  party,  the 

act  is  not  to  be  performed  within  a  year,  and  not  to  extend 

(a)llEa8t,142. 
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them  to  contracts  which  may  by  contingency  be  post* 
poned,  or  extended  beyond  that  period.  If  we  were  to 
hold  otherwise,  there  is  no  contract  which  might  not  fall 
within  the  provisions  of  the  statute.  But  we  are  bound  to 
decide  on  the  plain  and  obvious  meaning  of  the  Legislature, 
and  not  to  take  an  indirect  or  uncertain  course.  The  sta- 
tute was  passed  in  1676,  and,  in  the  case  of  Peier  v.  Comp^ 
iOHf  in  1693,  the  twelve  Judges  were  called  together,  and 
the  majority  of  them  were  of  opinion,  that,  where  an  agree- 
ment is  to  be  performed  upon  a  contingency,  and  it  does 
not  appear  within  the  agreement  that  it  is  to  be  perform- 
ed after  the  year,  a  note  in  writing  is  not  necessary,  for  that 
the  contingency  might  happen  within  the  year;  and  al- 
though Lord  Chief  Justice  Holt  dissented,  and  his  opinion 
is  entitled  to  the  greatest  possible  respect,  yet  it  ought 
not  to  outweigh  those  expressed  by  the  other  Judges. 
But  the  very  point  now  before  the  Court  appears  to  have 
been  decided  in  the  case  of  Fenton  v.  Emblers^  which,  in 
principle,  is  not  to  be  distinguished ;  and  Lord  Mansfield 
there  said,  that  Reynolds  v.  Cowper  was  the  only  case  that 
could  raise  the  least  doubt,  and  that  it  could  not  be 
rightly  represented  to  the  Court:  and  the  decision  in 
Fenton  v.  EmblerSf  has  been  since  recognised  and  inva- 
riably acted  upon.  The  case  of  Boydeli  v.  Drummond 
Is  altogether  distinguishable,  as  there  it  was  apparent,  on 
the  face  of  the  agreement,  that  the  whole  of  the  contract 
could  not  be  performed  or  completed  within  the  year. 
The  true  construction  of  the  statute,  as  well  as  the  cur- 
rent of  authorities  are  against  the  defendant,  and  this  rule 
must  consequently  be  discharged* 

Mr.  Justice  Park. — The  contract  in  this  case  is  founded 
on  a  conversation  between  the  plaintifi^s  attorney  and  the 
defendant's  testator,  who  promised  that  his  executor  should 
pay  a  certain  sum,  after  his  decease,  which  he  admitted 
was  the  plaintifTs  wife's,  and  that  he  had  received  it 
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previously  to  her  marriage ;  but  it  has  been  insisted,  that  this         i^^^- 
promise  is  void  under  the  fourth  section  of  the  statute  of 
frauds,  as  it  was  not  in  writing ;  but  there  is  nothing  to 
shew  that  the  contract  might  not  have  been  performed 
within  a  year.     It  depended  entirely  upon  a  contingency 
which  might  or  might  not  happen  within  that  period; 
and  I  agree  with  my  Lord  Chief  Justice,  that,  in  order  to 
bring  a  contract  within  the  words  or  meaning  of  the  sta- 
tute, the  agreement  should  express,  upon  the  face  of  it,  that 
such  contract  is  not  to  be   performed  within  a  year. — 
Although  the  greatest  possible  respect  is  due  to  what- 
ever fell  from  so  eminent  a  lawyer  as  Lord  Chief  Justice 
Hob,  yet  it  appears   that  the  majority  of  the  Judges 
who  were  called  together  for  the  purpose  of  consider- 
ing this  question,  shortly  after  the  statute  was  passed, 
differed  from  him  in  opinion;  and  although  his  Lordship 
afterwards  appears  to  have  adhered  to  it,  yet  it  has  never 
been  sanctioned  nor  received  the  approbation  of  any  other 
Judge.    In  Peter  v.  Compion,  the  true  and  sound  dis- 
tinction appears  to  me  to  have  been  taken,  vix.  that  where 
the  agreement  is  to  be  performed  upon  a  contingency ,  and 
it  does  not  appear  within  the  agreement  that  it  is  to  be 
performed  after  the  year,  there  a  note  in  writing  is  not 
necessary,  for  the  contingency  might  happen  within  the 
year;  but  where  it  appears,  by  ihe  whole  tenor  of  the 
agreement,  that  it  is  to  be  performed  after  the  year,  then 
a  note  is  necessary,  otherwise  not.    In  Fenton  v.  Emblers, 
Mr.  Justice  Denieon,  who  was  a  most  excellent  lawyer, 
said,  **  the  statute  of  frauds  plsdnly  means  an  agreement 
not  to  be  performed  within  the  space  of  a  year,  and  ex- 
pressly and  specifically  so  agreed,    A  contingency  is  not 
within  it^  nor  any  c^se  that  depends  upon  contingency. 
It  does  not  extend  to  cases  where  the  thing  only  may  be 
performed  within  the  year,  and  the  act  cannot  be  ex- 
tended further  than  the  words  of  it.     Peter  v.  Compton 
proves  the  distinction  of  a  contingency  as  fully  and  clearly 
as  possible."    Mr.  Justice,  afterwards  Lord  Chief  Justice 
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1826^  Wilmot,  concurred^  and  agreed  with  the  reason  of  a  case 
in  Salield{a),  where  a  parol  promise  to  pay  money  on  the 
return  of  a  ship^  which  happened  not  to  return  within  two 
years  after  the  promise  made»  was  held  not  to  be  within  the 
statute;  for  that^  by  possibility,  the  ship  nught  hayeretom* 
ed  within  the  year,  and  though,  by  accident,  it  happened 
that  it  did  not,  yet  the  clause  in  the  statute  only  extends 
to  such  promises,  where,  by  the  express  appointment  of  the 
party,  the  thing  is  not  to  be  performed  within  a  year;  and 
Lord  Mansfield  was  of  the  same  opinion,  and  said,  that  the 
only  case  that  could  make  the  least  doubt  was  that  of 
Reynolds  v*  Cawper,  which  was  decided  in  the  Court  of 
Exchequers  and  which  could  not  be  rightly  represented, 
as  one  of  the  resolutions,  as  stated  in  Finer,  was  wrong 
to  the  last  degree,  and  obviously  so  to  every  body. 

Mr.  Justice  Burrouoh. — ^The  question  has  been  com* 
pletely  set  at  rest  by  the  decision  in  Fenion  v.  EmblerSf 
and  I  hope  it  will  not  be  again  dbturbed* 

Mr.  Justice  Gasblee. — If  we  were  caOed  upon  to  put  a 
construction  on  this  branch  of  the  statute  for  the  first  time, 
I  am  not  prepared  to  say  that  I  should  concur  with  that 
which  it  appears  to  hare  received,  and  which  the  Court 
have  now  adopted.  The  wcMrds  **  not  to  be  performed  with- 
in the  space  of  one  year,"  are,  at  all  events,  equivocal,  and 
of  doubtful  meaning;  and  the  policy  and  object  of  the  sta- 
tute was  to  prevent  peijury,  by  not  allowing  the  terms  of  a 
contract  to  be  proved  by  oral  testimony,  if  such  contract 
were  entered  into  at  a  time  long  past,  and  we  ought  not 
to  rely  wholly  on,  or  trust  to  the  memory  of  a  witness  who 
might  be  interested  or  prejudiced.  Although  it  has 
been  held,  that  the  clause  in  question  only  extends  to 
liases,  where,  by  the  express  agreement  of  the  party,  the 

(a)  Anonymoutf  Vol.  1,  p.  280. 
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contract  is  no^  to  be  performed  within  a  yeari  yet  all  con-  ^  ^^^^i 
tracts  depend  upon  a  contingency,  and  there  are  none  wbiok 
may  not  by  accident  be  delayed  beyond  the  period  of  a 
year  frcHn  the  time  of  being  entered  into.  In  the  case  in  Sat' 
Jtdd,  there  was  a  probability,  or  at  least  a  possibiUtyi  that 
Ae  ship  might  have  returned  withm  a  year.  But,  as  in 
Femtam  v.  EnMers,  all  the  Judges  of  the  Court  otKimg's 
Bench  put  a  construction  on  the  statute,  which  my  Lord 
Chief  Justice  and  my  two  learned  Brothers  have  now  sanc- 
tioned and  i4>proved  of,  it  would  be  too  much  for  me  to 

dissent  firom  them. 

Rule  discharged  (a). 

(a)  See  Gilbert  v.  Sykti,  16  which  were  ezpresaly  to  be  pef^ 

East,  154,  where  the  case  of  Pen-  formed  beyond  the  year,  and  to 

ion  V.  Embien  was  reHed  on  by  which  Lord  EUenborough  assent- 

eouDsel  to  shew  that  the  clause  in  ed. 
foestion  only  rehited  to  coatraets 


Dean  and  Another,  Assignees  of  PRiMCSf  a  Bankrupt^       Saturday^ 
v^  M'GuiE  and  Another.  J^<>o-  25M. 

jThIS  was  an  action  of  oisumpiitf  and  brought  by  the  The  owner  of  a 
plaintiffs,  as  assignees  of  Prince,  a  bankrupt,  to  recover  wb^iH^ 
from  the  defendants  several  sums  of  money  alleged  to  J^'  Th^  aJinti 
have  been  received  by  them  for  freight  due  to  PHnce,  ofthemortgmgeo 

took  posseision 

before    he   became  bankrupt,    for   the   conveyance    of  of  her  on  bcr 
goods  by  the  ship  BosaUnd,  from  H&nduras  to  London.  a^'i^Y  before 
The  first  count  of  the  declaration  stated,  that  before  »he«rrived^ 

'  port,  they  after** 

Prince  became  bankrupt,  to  wit,  on  the  SOth  January,  wards  recdiped 
1896,  in  consideration  that  he,  at  the  request  of  the  of  freight,  and 
defendants,  would  retam  and  employ  them  to  collecf  ^i^^^^rt 

charges,  amount-* 
ing  to  a  laiger  sam  than  the  freight  received.  The  mortgagor  became  bankrupt : — Held,  that 
his  assignees  could  not  sue  the  agents  of  the  mortgagee  for  money  had  and  received  by  them  for 
freight,  aa,  by  the  mortgage  of  the  ship,  freight  accruing  due  passed  to  the  mortgagee  as  incident  to 
the  ship,  and  that  he  had  a  right  to  set  off  the  charges  made  on  account  of  the  ship  against  tha 
sDma  iccciTed  by  fab  agnits  an  account  of  freight. 
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1826.        for  him.  Prince^  divers  sums  then  due  and  owing  to  him 
from  divers  persons,  for  certain  reasonable  reward  to  the 
defendants  in  that  behalf,  they  undertook  and  promised 
Prince,  to  collect  the  said  sums  from  the  said  persons,  and 
to  render  a  true  and  just  account  of  all  sums  by  them  col- 
lected, to  Prince,  whenever,  after  the  collection  thereof, 
the  defendants  should  be  thereto  requested.    The  plain- 
tiffs then  averred,  that  although  Prince,  confiding  in  the 
promise  and  undertaking  of  the  defendants,  did  after- 
wards, and  before  the  bankruptcy  of  Prince,  employ  the 
defendants  to  collect  the  said  several  sums,  for  the  purpose, 
and  on  the  terms  aforesaid;  and  although  the  defendants 
did  accept  the  retainer,  and  under  the  same  collect  and 
receive  for  Prince,  from  persons  so  then  owing  him  the 
same,  divers  large  siuns  amounting  in  the  whole  to  SOOOL; — 
yet,  that  the  defendants,  not  regarding  &c.,  butcontrivmg 
&c.,  to  defraud  Prince  before  he  became  bankrupt,  and 
the  plaintiffs,  as  his  assignees,  since,  have  not  render- 
ed to  him  or  them  a  just  and  true  or  other  account  of  the 
B^d  sums  so  collected  and'  received  by  the  defendants,  or 
any  part  thereof,  although  often  requested  so  to  do.  There 
were  also  counts  for  money  paid,  money  had  and  received, 
and  on  an  account  stated  with  Prince  before  he  became 
bankrupt,  and  counts  for  money  had  and  received  to  the 
use  of  the  plaintifib,  as  his  assignees,  and  on  an  account 
stated  with  them  as  such,  since  the  bankruptcy  of  Prince. 
The  defendants  pleaded  the  general  issue,  with  a  notice  of 
set-off,  for  money  paid,  money  had  and  received,  and  on 
an  account  stated  with  Prince  before  he  became  bankrupt, 
and  with  the  plaintiffs  as  his  assignees  since* 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild* 
hall,  at  the  sittings  aft;er  the  last  Term,  it  appeared  that 
Prince  was  the  registered  owner  of  a  ship  or  vessel,  call- 
ed the  Rosalind.  That  previously  to,  and  in  the  month 
of  November,  1825,  he  had  considerable  dealings,  with  one 
Chance,  to  whom  he  was  indebted  in  the  sum  of  4000/.» 
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und  that,  being  in  want  of  a  further  advance^  he  ob-  1826. 
tained  firom  Chance  an  additional  sum  of  4O00/.9  and,  by 
way  of  security,  transferred  to  him  the  ship  Rosalind, 
then  on  her  voyage  to  London  from  Honduras,  and 
certain  policies  of  assurance,  which  had  been  effected  upon 
her  and  the  freight.  That,  on  the  16th  November,  a  bill  of 
sale  was  accordingly  executed,  by  which  Prince,  in  consi- 
deration of  8000/.,  stated  to  have  been  paid  him  by  Chance, 
bargained,  sold,  assigned,  and  set  over  to  him  the  ship  JSo- 
4alind,  then  at  sea,  with  all  her  tackle  and  apparel,  &c.; 
also  three  policies  of  assurance,  whereby  the  ship  and 
freight  were  insured,  rtx.,  7000/.  on  the  ship,  and  1000/.  on 
her  freight,  and  all  sums  which  should  become  due  and 
payable  under  the  above  policies,  with  full  power  and  au- 
thority to  Chance  to  use  the  name  and  act  as  the  attorney 
of  Prince,  in  recovering  and  enforcing  the  benefit  of  the 
policies^  and  obtaining  payment  of  the  sums  thereby  se- 
cured:— ^Provided,  that  if  Prince,  his  executors,  &c., 
should  pay  Chance  8000/.  with  lawfiil  interest  for  the  same 
on  the  \Qi\x  January,  18^,  the  bill  of  sale  should  be  void; 
and  that,  if  the  above  sum,  with  interest,  should  not  be  paid 
on  that  day,  it  should  be  lawful  for  Chance  to  sell,  assign, 
or  dispose  of  the  ship  and  policies*  thereby  assigned,  by 
public  auction,  or  private  contract;  and  it  was  agreed  that 
Chance  should  stand  possessed  of  the  monies  to  arise 
from  such  sale,  upon  trust,  in  the  first  place,  to  pay  the 
costs  and  expenses  which  he  should  be  put  to  in  the  ex- 
ercise of  the  power  of  sale,  or  in  and  about  the  further  in- 
surance of  the  ship,  and.  in  the  next  place,  to  retain,  pay, 
and  satisfy  to  Chance,  the  said  sum  of  8000/L  and  inter- 
est, or  so  much  thereof  as  should  remain  due,  and  to 
pay  the  surplus,  if  any,  to  Prince.  Then  followed  a  cove- 
nant by  Prince,  for  payment  of  the  above  sum  on  the  said 
16th  January,  18%,  and  that  he  had  full  power  to  convey 
the  ship  to  Chance,  and  that  it  should  be  lawful  for  him, 
after  default  made  in  payment,  to  have,  hold,  possess,  and 
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J826.^      eigoy  the  said  ship  and  policies  thereby  assigned  to  and 
kft  his  own  use  and  benefit  absolutely,  without  any  lawftd 
kt  or  interruption  by  Prince,  or  any  other  person  whatso- 
ever; and  that,  free  from  all  former  and  other  bargains, 
sales,  assignments,  charges,  and  incumbrances  whatsoever. 
PfincCi  shortly  after  the  execution  <^  the  bill  of  sale,  became 
embarrassed  in  his  circumstances,  and  stopped  payment  on 
the  2nd  December,  18S5.  On  the  26th  January,  I8S6,  the 
ship  arrived  at  the  Lower  Hope,  about  seven  miles  below 
Gravesend,  on  her  return  home  from  Honduras*    The 
tnoney  secured  by  the  bill  of  sale  not  having  been  paid  to 
Chance  as  stipulated,  via.  on  the  16th,  he  sent  a  person  on 
board  at  the  Lower  Hope,  who  took  possession  of  the 
ahip  for  him,  and  Chance  employed  the  defendants  as  his 
agents  or  brokers  to  conduct  the  business  of  the  ship,  and 
gave  them  a  power  of  attorney  to  act  for  him  in  taking 
and  retaining  possession  of  her,  and  receiving  the  freight, 
and  giving  discharges  for  it.     The  defendants,  on  the 
arrival  of  the  vessel  at  the  West  IndiaDocks,  gave  notice 
to  the  parties  who  bad  goods  on  board,  and  claimed  the 
freight  from  them,  and  accordingly  received  MS6L  Is.  6d., 
for  such  freight,  previously  to  the  commencement  of  this 
action,  and  two  other  sums,  amounting  together  to  40^ 
7^.  (kL,  since*    Some  time  after  the  arrival  of  the  ship. 
Chance  having  put  her  up  for  sale,  and  the  seamen  hav- 
^ig  demanded  their  wages,  the  defendants  paid  them,  toge* 
^er  with  portage  dues,  amounting  to  520/.,  by  a  check 
^hich  they  procured  from  Chance,  and  he  afterwards  sold 
the  ship,  under  the  power  of  sale,  to  cover  his  demand  on 
Prince,  which  amounted  to  7,246/.     Prince  committed  an 
act  of  bankruptcy  on  the  2nd  of  February,  1826,  and  was 
declared  bankrupt  on  the  4th,  and  in  March  following, 
the  plaintiffs,  as  his  assignees,  claimed  from  the  defendants 
the  sums  they  had  received  for  freight,  but  they  bemg 
indemnified  by  Chance,  refused  to  pay  them,  upon  which 
the  present  action  was  commenced.    The  plaintiffs  aban- 
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doned  the  special  count  of  the  dedarationi  and  sought  W6 
to  recover  on  the  counts  for  money  had  and  receivedi  but 
bis  Lordship  was  of  opinion,  that,  as  the  defendants  had 
taken  possession  of  the  ship  for  CTkmce  the  mortgagee,  be* 
fore  her  arrival  at  her  homeward  port,  and  claimed  and  re<* 
ceived  freight  afterwards,  although  they  might  not  at  law  be 
entitled  to  do  so,  still,  as  they  had  paid  i^Jsum  far  exceed* 
ing  the  amount  received  for  freight,  forjseamen's  wages» 
and  other  charges  on  the  ship,  which  Prince f  the  owner^ 
was  bound  to  pay,  the  plaintiffs  were  not  entitled  to  reco- 
ver; and  he  accordingly  directed  a  nonsuit. 

Mr.  Serjeant  Bosanguet,  on  a  former  day  in  this  Teno, 
obtained  a  rule  nisi,  that  this  nonsuit  might  be  set  aside 
and  a  verdict  entered  for  the  plaindffs,  or  that  a  new  trial 
might  be  had,  on  the  grounds,  that^  by  the  bfll  of  sale,  the 
ship  alone  was  assigned,  by  Prince  the  owner,  to  Chance 
the  mortgagee,  and  not  the  freight,  iHiich  was  not  assign- 
able at  law,  as  the  right  to  freight  arises  under  a  contract 
made  between  the  owners  of  goods  and  the  owners  of  the 
ship,  and  is  payable  to  the  latter  alone;  and  as  the  defend* 
ants  only  acted  as  the  agents  or  brokers  of  the  mortgagee, 
they  had  no  authority  to  demand  or  receive  the  freight,  the 
right  to  which  remained  in  Prince,  the  owner;  for,  by  the 
statutes  4  Geo.  4,  c. 41,  s.  4S,  and  6  Geo,  4^  c.  1 10,  s, 45(a)« 


(a)  By  the  latter  of  wbich  it  is  en-  ship  or  Teesel  is  registered,  shall 

acted  '"That,  when  any  transfer  of  in  the  entry  in  the  book  of  regis- 

aay  ship  or  vessel*  or  of  any  share  ti^,  and  also  in  the  indorsement 

or  shares  thereof,shall  be  made  on-  on  the  certificate  of  registry,  in 

lyase  security  for  the  payment  of  manner    thereinbefore   directed, 

a  debt  or  debts,  either  by  way  of  state  and  express  that  sudi  trans- 

mortgag^  or  of  assignment  to  a  fer  was  made  only  as  a  security 

tnistee  or  trustees  for  the  purpose  for  the  payment  of  a  debt  or  debts, 

(tf  selling  the  same  for  the  paymeal  or  by  way  of  mortgKge»  or  to  that 

of  any  debt  or  debts,  then,  and  in  effecti  and  the  person  or  persons 

every  such  case^  the  collector  and  to  whom  such  transfer  shall  be 

comptroller  of  the  port  where  the  made,  or  any  other  person  or  per- 
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^2a^  it  is  expressly  enacted  that  the  mortgagee  of  a  ship  shall 
not  be  deemed  the  owner,  nor  the  mortgagor  or  person 
making  the  transfer  be  deemed  by  reason  thereof  to  have 
ceased  to  be  an  owner,  except  for  the  purpose  of  render- 
ing the  ship  transferred  available  by  sale  for  the  payment 
of  the  debt,  for  securing  the  payment  of  which  the  trans- 
fer was  made.  Freight,  therefore,  which  could  only  be- 
come due  or  payable  on  the  arrival  of  the  ship,  could  not 
pass  to  the  mortgagee,  nor  could  the  defendants,  as  his 
agents,  be  entitled  to  retain  it;  and  the  sums  paid  by 
them  for  seamen's  wages  and  port  charges  were  paid 
in  their  own  wrong,  as  the  ship  only,  and  not  the  freight, 
were  liable  to  those  claims  or  demands. 

Mr.  Serjeant  fVilde  and  Mr.  Serjeant  Adams  now 
shewed  cause. — When  the  defendants  claimed  the 
freight.  Prince  was  neither  the  legal  nor  equitable 
owner  of  the  ship.  Chance,  the  mortgagee,  having  direct- 
ed the  defendants  to  take  possession  of  her  on  his  ac- 
count, before  her  arrival  at  her  homeward  port;  and  if 
Prince  were  not  the  owner,  the  plaintiffs  cannot  be 
entitled  to  claim  the  freight  as  his  assignees.  If  a  ship 
be  assigned  to  a  mortgagee  by  bill  of  sale,  freight  that 
may  afterwards  become  due  passes  also ;  and  before  the 
vessel  can  be  discharged,  the  seamen's  wages  and  port 
charges  must  be  paid  by  the  party  who  has  the  legal  or 
equitable  title  to  the  ship ;  and  here  the  plaintiffs  cannot 

sons  claimiDg  under  him  or  them  of  such  slup  or  vessel*  any  more 
as  a  mortgagee  or  mortgagees,  or  than  if  no  such  transfer  had  been 
a  trustee  or  trustees  only,  shall  made,  except  so  far  as  may  be  ne- 
not  by  reason  thereof  be  deemed  cessary  for  the  purpose  of  render- 
to  be  the  owner  or  owners  of  such  ing  the  ship  or  vessel,  share  or 
ship  or  vessel,  share  or  shares  shares  so  transferred,  available  by 
thereof;  nor  shall  the  person  or  sale  or  otherwise,  for  the  payment 
persons  making  such  transfer  be  of  the  debt  or  debts,  for  securing 
deemed  by  reason  thereof  to  have  the  payment  of  which  such  trans- 
ceased  to  be  an  owner,  or  owners  fer  shall  have  been  made. 
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be  entitled  to  daim  more  tbon  Prince  could  have  done,  in  1826. 
-case  he  had  continued  owner,  or  been  in  possession  of 
the  ship;  and  it  is  quite  clear,  that  when  freight  was  eam- 
^,  he  would  have  been  bound  to  satisfy  the  seamen's  cliums 
for  wages,  and  other  charges  incident  to  the  ship.  If  the 
captain  had  paid  the  port-charges,  he  might  have  pleaded 
auch  payment  as  a  set  off  to  any  acdon  that  might  be 
brought  against  him,  and  if  so,  the  mortgagee,  as  the 
equitable  owner,  might  set  it  off,  he  having  actually  made 
the  advance  for  that  purpose  out  of  his  own  funds.  If 
the  plaintiffs,  as  assignees  of  Prince,  the  mortgagor,  had 
taken  possession,  they  must  have  paid  the  seamen  their 
wages  before  the  goods  could  have  been  landed,  or  the 
freight  obtained;  and  it  appears  that  the  sums  paid  by 
the  defendants  on  account  of  such  wages  and  port  dues 
far  exceeded  the  amount  of  the  freight  they  have  received; 
and  as  the  plaintiffs  rested  their  case  on  the  counts  for 
money  had  and  received,  they  can  only  recover  according 
to  equity  and  good  conscience.  Although  it  has  been 
said,  that,  under  the  statutes  4  Geo.  4,  c,  41,  and  6  Geo.  4f, 
c.  110,  Chance,  the  mortgagee,  did  not  become  owner  by 
the  assignment  under  the  bill  of  sale,  except  for  the  pur- 
pose of  rendering  the  ship  available  for  the  payment  of  the 
debt  to  secure  which  the  assignment  or  transfer  was  made ; 
yet  those  acts  were  passed  for  the  benefit  of  the  mortga- 
gee, and  their  object  was  to  exempt  him  from  the  respon-> 
sibilities  and  liabilities  of  an  owner,  where  he  had  not  the 
actual  possession  of  the  ship.  But  the  Legislature  never 
intended  to  deprive  a  mortgagee  in  possession  of  bis  rights, 
or  to  take  from  him  any  portion  of  his  security,  and  his 
right  to  freight  under  an  actual  assignment  or  transfer 
of  a  ship  by  bill  of  sale,  remains  the  same  as  it  did  be- 
fore those  staiutes  were  passed.  Although  in  Chinnery  v. 
Blackbume  (a)  it  was  decided  that  the  mortgagee  of  a  ship 

(a)lH.Bl.  117»n. 
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I82&  cannot  maintain  an  aetion  for  freight  before  he  takes  po8se»- 
aiosy  yet  here,  Chanee  the  mortgagee  was  in  possession  be* 
fore  her  arxiyal  at  her  homeward  port.  So,  in  the  principal 
case  oiJackstmv.  Vernon  (a),  it  was  held,  that  a  mortgagee 
is  not  liable  for  necessaries  provided  for  the  ship  before  he 
takes  possession.  But  in  Morrison  ▼•  Parsons  (i),  where 
the  owner  of  a  ship,  having  chartered  her  for  a  voyage,  a^ 
signed  her  before  the  voyage,  and  afterwards  assigned  the 
charter-party  to  another,  it  was  held,  that  i£  Ae  earned 
freight,  the  assignee  of  the  ship  was  entitled  to  it,  ae  inci- 
dent to  the  ship.  So  here,  the  shq>  and  ptdides  were,  by 
the  bill  of  sale,  assigned  to  ClUmee,  subjeot  to  the  proviso 
for  redemptbn  on  payment  by  Prince  of  the  sum  dne  to 
himi  and  hewas  aiuthoriaed  to  sell  and  diapoae  of  the  shqp 
and  polioies  in  case  faiBure  was  made  in  die  payment  of 
$neh  sum  by  IVfficr  on  the  stipulated  day;  andonhisfidling 
to  do  so,  the  ship  and  policies  were  absolutely  wsted  in 
Chance^  and  he  night  make  them  available  in  any  way  he 
thought  proper.  The  plainti£fa,  as  assqpiees  of  Prinee^ 
stand  in  the  same  situation  as  he  did,  previonsfy  to  and 
at  the  time  of  his  bankruptcy;  and  Ihe  covenants  in  the 
bill  of  sale  are  equally  binding  on  them.  The  defendants 
acted  rightly  in  defraying  the  port  charges  and  seamen's 
wages,  as  they  received  money  from  tiie  mortgagee  for  ibat 
purpose,  and  acted  as  his  authoriEed  agents;  they  there- 
fore cannot  be  liable  to  the  plaintilft  for  freight  w)iieh 
bdlonged  to  the  mortgagee  as  incident  to  the  ship,  and 
who  was  in  the  actual  possession  of  her  as  such«  befiore  the 
freight  became  payable. 

Mr.  Serjeant  BommqueU  and  Mr.  Serjeant  Toddy ^  in 
support  <^f  the  ride. — Although  ChmneSf  the  mortgagee, 
was  in  possession  of  the  ship  before  the  freight  was  claim- 
ed or  due,  yet  the  ship  alone  was  assigned  to  him  by  the 
bill  of  sale,  and  the  mortgagor  was  the  only  registered 

(a)  1  H.  Bl.  1 14.  (6)  2  Taimt  407. 
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owner;  imd  the  statute  6  Oeo.4f,  &  HO,  t.  46,  enaels,  thai  18M. 
when  any  trant&r  of  a  ship  shall  be  made  for  the  payment 
of  a  debt  bj  way  of  mortgage,  the  colleotor  or  comptroUer 
of  Ibe  port  where  the  ship  is  regbtered,  shaD,  in  the  entry 
of  the  book  of  registry,  state  and  express  that  such  trans* 
fer  10  made  only  for  the  payment  of  a  debt,  or  by  way  of 
mortgage^  or  to  that  effeet.  IMnee,  therefore,  remained 
the  absolute  and  legal  owner  of  the  ship,  subject  only  to 
the  equitable  daim  of  the  mortgagee;  and  he  was,  oona^ 
qnently,  entitled  to  the  freight.  The  object  of  the  sta- 
tute is,  that  the  world  at  large  may  know  the  situation  in 
which  ship  owoen  stand;  and  as  the  d^ndants  olahned 
freight  as  the  agents  of  the  mortgagee,  although  they  took 
possession  of  the  ship  before  her  arrival  at  her  homeward 
port,  yet  the  mortgagee  could  not  be  entitled  to  it,  unless  he 
were  the  actual  registered  owner.  The  decisions  previously 
to  the  passing  of  the  statute  6  Gee.  4,  are  inapplicable,  as 
the  46th  section  expressly  prorides,  that  the  mortgagee 
shall  not  be  deemed  the  owner^  except  for  the  purpose  of 
the  aale  or  transfer  of  the  ship.  Ciimee,  therefore,  aa 
mortgagee,  oouldnot  be  entitled  to  thefr^ight)  his  sole  claim 
was  on  the  ship,  as  she  alone  was  assigned  to  him  by  the 
bill  of  sale.  Resides,  he  was  not  the  absolute  or  regis- 
tered osmer,  nor  was  he  clothed  with  any  of  the  rights  at« 
tendant  on  such  ownership*  Primoe,  the  orij^nal  owner 
and  mortgagor,  was  alone  liable  for  the  port-charges  and 
seamen'a  wages;  and  such  wages  precede  all  other  claims, 
mA  4dl  upon  the  ship,  iknd  not  on  the  freight^  fotf  m  the 
case  of  the  Madonna  dldrm  (a).  Sir  WilUam  Seoii  said— 
*'  Wages  are  sacred  Hens;  and,  as  long  as  a  plank  re- 
maiat^the  sailor  is  entided,  against  all  other  persons,  to  the 
proceeds  as  a  sQcurity  fev  his  wages^'*  Ahhoi^h  lite  de^ 
fiendanta  might  hare  paid  the  wages  before  they  received 
the  frnigfat,  yet  ihey  were  nes  entitled  to  claim  it  on  ae- 

(a)  Dodson,  40. 
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1826.  count  of  the  mortgagee;  and  they  did  so  without  the  Con-' 
currence  or  knowledge  o{  Prince.  The  money  advanced 
by  Chance  for  wages  and  charges  on  the  ship,  may-be 
claimed  by  him  in  addition  to  the  sum  owing  to  him 
from  Prince,  and  for  which  the  ship  was  assigned  as  a  se- 
curity,  but  he  cannot  be  entitled  to  the  freight: — Prince 
alone  was  liable  for  the  disbursements  on  account  of  the 
shipf  and  the  defendants  did  not  discharge  them  as  his 
agents,  .but  as  the  agents  of  the  mortgagee.  They,  there- 
fore, cannot  be  entitled  to  set  them  off  against  the  freight 
which  belongs  to  Prince  as  owner,  and  which,  on  his  bank* 
ruptcy,  passed  to  the  plaintiffs  as  his  assignees. 

Mr.  Justice  Burrouou  (a). — By  the  bill  of  sale.  Prince, 
the  owner  of  the  ship,  assigned  her  to  Chance,  subject  to  a 
proviso  for  redemption,  on  payment  of  the. sum  of  8000/; 
advanced  by  the  latter,  And  who  was  authorized  to  sell  the 
ahip  in. case  that  sum  was  not  paid.  Chance,  therefore,  was 
duly  registered  as  such  mortgagee,  and  he  so  continued,  sub** 
ject.to  the  redemption  by  Prmc^,  on  payment  of  the  sum  ad- 
vanced. The  ship  was  assigned  absolutely  to  Chance,  as 
well  as  the  policies  which  had  been  effected  on  her  and 
the  freight,  and  he  had  not  only  a  right  of  possession,  but 
a  power  of  sale.  The  defendants,  as  his  agents  took  pos* 
session  of  the  ship  before  her  arrival  at  port,  and  he  was  lia* 
ble  for  the  seamen's  wages,  and  other  charges ;  for  he  must 
be  considered  as  standing  in  the  aituatioQ  of  owner,  ^nd  he 
might  act  in  hb  own  right,  or  as  agent  of  the  morl;gagfr» 
in  either  of  which  characters  he  was  entitled  to  authoEtee 
the  defendants  to  claim  and  receive  the.  freight*  He  was 
ako  bound  to  pay  the  port  charges,  and  sailors*  wages,  «a 
he  was  in  the  actual  possession  of  the  ship  before  freight 
was  earned ;  and,  having  obtained  such  freight,  it  would  be 
most  unjust  if  ¥Ee  were  to  hold  that  he  might. not  deduct 

(a)  Mr.  Justice  Park  \vas  at  Chamben. 
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it  from  charges  he  had  paid  on  account  of  the  ship,  and  ^  1826. 
which  the  mortgagor  himself  would  have  been  bound  to 
pay.  I  am,  therefore,  of  opinion,  that  the  nonsuit  was  right, 
both  in  law  and  in  justice.  The  mortgagee  was  invest- 
ed with  all  the  rights,  which,  previously  to  the  bill  of  sale, 
belonged  to  the  mortgagor;  and,  by  taking  possession  as 
such  mortgagee,  he  had  a  right  to  the  profits  which  might 
be  derived  from  the  payment  of  freight  on  the  one  hand, 
and  was  liable  to  discharge  the  necessary  disbursements  of 
the  ship  on  the  other.  The  plaintiffs,  as  assignees  of  the 
mortgagor,  who  had  become  bankrupt,  sought,  by  this  ac- 
tion, to  recover  the  sums  paid  to  the  mortgagee  for  freight, 
as  money  had  and  received  by  him  to  the  use  of  the  bank- 
rupt, although  he  had  paid  a  far  larger  sum  on  account  of 
the  ship,  and  which  the  bankrupt  himself  might  have  been 
compelled  to  pay. 

Mr.  Justice  Gaselee. — I  am  also  of  opinion  that  the  non- 
suit was  proper.  The  statute  6  Geo.  4,  c.  1 10,  was  passed 
for  the  benefit  of  mortgagees  of  ships,  and  ought  to  receive 
a  liberal  construction.  At  the  time  Chance  took  possession 
of  the  vessel,  she  was  mortgaged  to  him  as  a  security 
for  the  repayment  of  8000/.,  which  he  had  previously  ad- 
vanced to  Prince,  the  owner.  By  taking  possession  of  the 
ship,  in  the  course  of  her  homeward  voyage,  he  was  en- 
tided  to  make  her  available  for  the  repayment  of  his  debt. 
After  her  arrival  in  port,  certain  charges  were  incurred, 
and  freight  having  been  earned,  the  seamen  were  entitled 
to  their  wages,  which  Prince,  the  mortgagor,  was  bouhd 
and  onght  to  have  paid;  but  the  wages  and  port  charges 
having  been  discharged  by  the  mortgagee  out  of  his  own 
iiinds,  his  debt  was  increased  by  the  amount  of  the  pay- 
ments so  made.  As,  therefore,  he  paid  money  which  the 
mortgagor  w&s  bound  to  pay  ;-^if  he  received  sums  for 
freight  to  which  the  latter  was  entitled^  he  had  a  ri^ht  to 
deduct  or  set  them  off  against  the  payments  he  had  made. 

o2 
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1826.  The  absolute  transfer  of  a  ship  by  bill  of  sale  oonveys  the 
equitable  title  to  freight  to  the  mortgagee,  as  well  as  the 
ship  itself.  He  has  a  right  to  make  both  available ;  and^ 
as  he  is  liable  for  charges  on  the  ship  on  the  one  hand,  he 
is  entitled  to  the  benefits  to  be  derived  from  her  on  the 
other;  and  here,  it  was  proved,  that  the  disbursements  for 
port  charges  and  seamen's  wages  far  exceeded  the  sums 
received  for  freight. 

Lord  Chief  Justice  BEST.-^This  case  appeared  to  me 
to  be  so  plain  at  Nisi  Prius,  that  I  did  not  reserve  the 
point  Chance^  the  mortgagee,  having  got  possession  of  the 
ship  before  the  freight  was  earned  or  payable,  authorised 
the  defendants  to  receive  it.  Whilst  Chance  continued  in 
possession,  they,  as  his  agents,  had  a  right  to  enforce  the 
payment  of  freight,  and  they  might  detain  the  cargo  until 
such  payment  was  made.  But  even  if  they  were  not  en- 
titled to  the  freight,  they  paid  charges  which  the  owner 
himself  was  bound  to  pay,  and  diese  charges  were  paid  by 
the  mortgagee,  whilst  he  was  in  the  actual  possession  of  the 
ship.  The  defendants,  therefore,  had  a  right  to  deduct 
the  disbursements  made  on  account  of  the  ship,  from  the 
freight  received,  but  which  did  not  amount  to  the  sum 
paid  for  port  charges  and  wages ;  I  was,  therefore,  of  opin<- 
ion,  tliat  the  plaintiffs  could  not  be  entitled  to  recover^  If 
they  had  brought  an  action  of  trespass  against  Uie  defend* 
ants  for  entering  the  ship,  and  alleged,  by  way  of  special 
damage,  that  Aey  had  been  deprived  of  freight,  it  would 
be  a  good  answer  to  say,  that,  although  the  defendants  had 
received  certain  sums  for  freight,  they  had  applied  them 
in  satisfaction  of  a  debt  which  the  plaintiffs  themselves 
would  have  been  bound  to  pay  out  of  the  bankrupt's  es^ 
tate.  The  action  for  money  had  and  received,  on  which 
the  plaintiffs  rest  their  chum,  is  an  equitable  aotioni  and 
the  defendants  may  deduct  or  set  off  any  demMd  i^ainst 
payments  wllich  the  plaintiffii  dmisI  have  mede  on  aie-* 
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eount  of  the  bankrupt  as  the  owner  of  the  vesaeL  What-  1836. 
ewer  feUfromSir  WiUumScoH  ia  entitled  to  great  weight; 
and  although  the  ahip,  and  not  the  freight,  may  be  liable  for 
the  wages  due  to  the  crew,  yet  here  they  were  paid  by  the 
mortgagee*  although  the  mortgagor  was  bound  and  ought 
to  have  paid  them;  and  when  the  defendants  proved  that 
they  had  paid  more  for  chaiges  on  the  ship  than  they  had 
received  for  freight,  I  directed  a  nonsuit;  for  I  thought  it 
was  a  complete  answer  to  the  plaintiffs*  demand,  without 
considering  the  effect  of  the  late  statute  of  6  Geo.  4,  o. 
110,  which  must  receive  a  liberal  construction,  as  its  ob- 
ject waa  to  confisr  a  benefit  on  mortgagees,  by  exempting 
them  from  raqponsibilities  to  which  they  were  before  lia- 
ble. It  does  not,  however,  prevent  them  from  becoming 
legal  owners,  or  apply  to  cases  where  the  mortgagee  haa 
taken  actual  possession  of  the  ship.  By  so  doing,  he  be- 
comes liable  to  charges  on  account  of  the  ship,  and  is  en^- 
titled  to  all  the  benefits  which  may  accrue  from  her  whilst 
be  remains  in  possession.  The  forty-fifth  section  of  the 
statute  expressly  provides  that  the  mortgagee  may  be 
deemed  the  owner  for  the  purpose  of  rendering  the  ship 
available  by  sale,  or  oikerwise^  for  the  payment  of  the 
debt,  for  securing  which  the  transfer  or  mortgage  shall 
have  been  m^de*  It  must,  tberefiwre,  be  infeivedt  not  only 
that  he  may  sell  the  ship,  but  that  be  may  use  or  dispose 
of  her  as  he  pleases,  to  make  her  available  lor  the  pay* 
meo^  of  h|s  ddl>t»  Clumeef  therefiire*  as  such  mortgagee, 
waf  justified  ia  entering  and  taking  pesseaaiou  of  the  ship 
b^ere  the  iui^  Wiu  een^ed*  and  he  bad  a  right  to  detain 
tb^ eargo  iintil  it  was  paid;  the  sums  demanded  for  freight 
were  paid  voluntarily  to  the  defendants,  as  the  aganls  of 
the  aaortigagee,  who  wm  in  the  actual  possessioii  ot  the 
ship  at  the  time.  This  case  is  diatinguisbable  from  that  of 
Cannery  v.  BlackbumCi  as  there  the  mortgagor  was  no 
party  to  the  suit,  for  the  action  was  brought  after  the 
mortgage,  agatnat  a  person  who  had  contracted  with  tiie 
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1826. 


molrtgagor.  Tbere^  too,  tbe  cargo  was  delivered  and  freight 
was  due  before  tbe  mortgagee  took  possession;  whilst 
bere^  Chance  was  in  possession  before  the  sbip  had  arriv- 
ed in  port,  and  before  freight  was  earned  or  payable.  The 
case  of  Morrison  v.  Parsons  seems  to^  me  to  be  in  point; 
as.  it  was  there  decided,  that,  if  the  owner  of  a  ship  assign 
her  before  the  voyage^  and  she  afterwards  earns  freight^ 
the  party  to  whom  the  assignment  is  made,  is  entitled  to 
the  freight,  as  incident  to  the. sbip.  So,  here,  the  vessel 
having  been  mortgaged  to  Chance^  whilst  on  her  home^ 
ward  voyage,  be  bad  an  equitable  interest  in  the  freight 
accruing  due,  and  also  an  equitable  claim  on  tbe  ship.  At. 
all  events,  the  defendants  were  entitled  to  deduct,  from  the 
sums  they  bad  received  for  freight,  the  charges  which  they 
had  paid  on  account  of  the  ship,  and  which  the  plaintiffs 
themselves  must  have  defrayed  if  they  had  taken  posses- 
sion of  her.     This  rule,  therefore,  must  be  -  • 


Discharged. 


Tuetday^ 
Nov.  2Bth. 

Tbe  plaintiff;  in 
an  affidavit  to 
hold  to  bail» 
alleged  that 
the  defendant 
was  indebted  to 
him  for  money 
had  and  receiv- 
ed by  tbe  de- 
fendant to  tbe 
use  of  the  plain- 
tifTswife:— 
Held  to  be  in- 
lufficient 

Tbe  writ  hav- 
ing been  sued 
out  in  the  joint 
names  of  the 
husband  and 
wife  i^Held  to 
be  a  variance. 


Wade  and  Wife  v.  Wade. 

X  HE  defendant  was  arrested  and  held  to  bail  on  the  foU 
lowing  affidavit  of  debt : — 

'^  Charles  Henry  Wade  (tbe  plaintiff^  maketh  oath  and 
saith,  that  Thomas  Wade  (the- defendant)  is  indebted  to 
him  tbe  said  Charles  Henry  Wade  in  the  sum  of  7000/., 
for  money  had  and  received  by  tbe  said  Thomas  Wade,  to 
and  for  the  use  of  Ann,  the  wife  of  the  said  Charles  Hen- 
ry Wade,  formerly  Ann  Wade,  spinster." 

The  writ  was  sued  out  in  the  names  of  Charles  Henry 
Wade,  and  Ann,  bis  vnfe. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  tbat  the  bail  bond  which  had  been  given 
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by  the  defendant  might  be  delivered  up  to  be  cancelled^  1826. 
and.  that  a. common  appearance  might  be  entered,  on  the 
ground  of  the  insufficiency  of  the  i^davit,  as  it  did  not 
state  whether  the  money  had  been  received  by  the  de- 
fendant before  or  after  the  marriage;  if  before,  the  debt 
is  not  in  law  due  to  the  husband,  but  to  the  wife;  and 
the  right  to  sue  would  survive  to  her  upon  her  husband's 
death  before  the  debt  was  recovered;  and  in  Rumaey  v. 
George{a\  it  was  held,  that  the  husband  alone  cannot  be  the 
petitioning  creditor  to  support  a  commission  of  bankruptcy 
in  respect  of  a  debt  composed  partly  of  a  sum  of  money 
due  to  him  in  his  own  right,  and  partly  of  a  sum  due  to  his 
wife  dum  sola ;  and  Lord  EUenborough  there  said — *'  With 
respect  to  debts  due  to  the  wife,  the  husband  is  her  irre- 
vocable attorney,  if  I  may  so  say;  and  if  he  reduce  them 
into  possession  during  the  coverture,  they  become  his 
debt;  but,  uiitil  that  is  done,  they  remain  the  debts. of 
the  wife;  and  all  the  cases  agree,  that,  in  the  event  of  his 
death,  they  would  survive  to  her.*'  At  all  events,  there  is 
a  material  variance  between  the  affidavit  to  hold  to  bail  and 
the  writ,  as  the  affidavit  states  the  debt  to  be  due  to  the 
husband  alone,  for  money  received  by  the  defendant  to 
the  use  of  the  wife,  and  the  writ  is  sued  out  in  the  joint 
names  of  the  husband  and  wife. 

Mr.  Serjeant  Toddy  now  shewed  cause. — ^The  affidavit 
is  sufficient,  as  it  states  that  the  defendant  is  indebted.' to 
the  husband  for  money  had  and  received  to  the  use  of  his 
wife;  and  it  is  immaterial  whether  it  were  received  before 
or  after  the  marriage:  if  before,  the  defendant  would  be 
indebted  to  the  husband  and  wife,  and  they  must  sue 
jointly,  and  the  writ  has  been  sued  out  accordingly;  if  af- 
ter the  marriage,  the  husband  and  wife  might  sue  jointly, 
or  the  husband  alone,  according  to  the  distinction  laid 

(a)  1  Mail.  &  Selw.  176. 
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1886.  down  in  Com^s  Digesi  (a),  that  in  aotiont  tot  a  ptoAt 
accniedi  during  the  ooTerturei  to  the  husbaod  ui  right  of 
his  wife^  the  husband  may  sue  abnej  or  join  with  his  wifei. 
So,  wher^  the  wife  is  the  meritorioua  cause  of  action,  die 
husband  alone  may  sue,  or  the  husband  and  wife  may  Jofai> 
though  damages  only  are  recovered. 

Lord  Chief  Justice  Bbst.^I  am  of  opinion  that  tUs  af'* 
fidavit  is  defective  and  insufficient.  In  TidJts  PtueUdBd 
Forms  (i)  there  is  a  form  of  an  affidavit  of  debt  by  baion 
and  feme  for  a  debt  due  to  the  feme  before  marriage, 
which  is  made  by  the  wife  alone,  and  in  whidb  it  is  ak 
leged  that  the  defendant  was  indebted  to  her  before  and 
«t  the  time  of  her  mtermarriage,  and  still  is  indebted  %» 
her  husband  and  herself. 

Here,  tlie  husband  has  sworn  that  the  plaintiff  is  indebi> 
ed  to  him  alone;  but  if  the  money  were  recdved  pre^ 
viously  to  the  marriage,  die  defendant  would  be  indebted 
to  him  and  his  wife,  as  her  right  to  sue  would  survive  af- 
ter his  decease.  An  aflldavit  to  hold  to  bail  should  be 
positive  and  explicit;  and  here  it  does  not  state  when  th^ 
money  was  received.  There  is  also  a  variance  between 
the  affidavit  imd  writ,  as  (be  affidavit  states  the  debt  to  be 
due  to  the  husband  alonei  and  tlie  writ  was  sued  out  in 
the  joint  names  of  the  husband  and  wife* 

The  teat  of  tiM  Comrt  concmring-^ 

fttile  absohite,  with  costs. 

<s)  lU.  E<mm  mid  Feme,  <X).  (6)  Appendix  to  9tli  £^.  85. 
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ViNBi  »•  Tha  Mayor  aad  CoqioaitiM  of  Rbabik«» 
[In  BiMr«] 
1  iUS  was  an  action  of  debt,  to  recover  eertaii)  tolk  upon  an  ezeap^ 
from  lh«  defekidant  beW  (pUbitMT  in  error)  for  eom  ^^^^[ 
aold  by  him  in  fbe  market  of  Readbig.    The  dechtAtkMi  tions,  in  whieb 
eoQtf&MdttiirtyoouMst^ThelliM  stated  that  tile  defeii4-  dennwuMt' 
ant  below  wa«  indebted  to  the  pkhitift  belo#  (defend-  ^^^'^edl' 
ants  in  error)  in  diverei  to  trit,  flOO  qnartere  of  wheat,  MO  fend.ntww«if. 

'  ^  fident  to  eotlUt 

qnartersof  barieyi  SOOqaattere  of  oato}  500  quartete  of  himtoaTer- 
tared)  MO  qtmitere  of  beans,  and  000  qnatterd  of  peaS)  of  ^puo^tirir' 
great  value)  to  vrft,  of  the  value  of  flOf«,  dae  and  of  figfat  ^^^^^ 
payable  and  renderable  by  the  defendant  below  to  liie  tothewhoieevi- 
plwitiffii  beloW)  as  and  fer  eertafai  toUs  of  wheati  barley »  JSI^Sn  the 
4MM,  tMea,  beans)  and  peas,  by  the  defeodant  below,  |S3^;;SS^ 
before  that  time  brooght  Into  the  haitmigk  of  kemdhig^  the  ^^^f^ 
and  there  eold  and  disposed  of;^^whereby,  and  by  reason  sustained  by  the 
of  the  said  tolk  being  and  t«mahilng  wheUy  unpaid  and  ^^]![lr 
nntedeemed,   an  action  had  aocnied  to  the  plaintiA  ^^fj^^^ 
bebw,  to  demand  and  have  of  and  from  the  defendant  brought  into  a 
below  the  same  tolls.     The  ifimrth  eount  was  like  the  ^dfit*  ew- 
thkd,  with  the  emceplion  that  the  word  msHlef  was  sob-  ^^d  ofallhe 
aiituted  for  6or&ugki  and  the  last  coent  was  in  detinue  for  defendant  sold 
die  dttea«ion«of  the  above  quantitlefe  of  wtiesai  &e.  &0.,  and  tell'of  vhelttin 
whichwereailagedtobethepMipeityofAeplamfiM  '^H^^^ 


place  oni 

Plea,  nil  AUt;  on  which  issue  was  joined.  ^^l;  ^j^ 

At  the  trial,  before  Lord  Chief  Jualice  AMoii^  at  fk^  the  markett— 
last  Spring  Assizes  for  Berkshire,  the  plainliA  below  ad*  dent'e^dencc* 
dueed  efidepca  to  establish  tiieir  rq^  to  take  tolls,  but  ^^^^ 

Yerdict  in  tlieir 

faTonr,  as  it  did 

nee  ap|>ear  ibsr  the  l)ulk  df  the  «^»at  wis  etet  brooghtlmo  or  sold  in  the  market. 
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1826.        they  only  called  one  witness,  to  shew  that  the  defendant 
Vines         below  had  brought  corn  into  the  borough  or  market  of 
V.  Reading,  and  sold  or  disposed  of  it  there. 

The  Mavor  of 

Rbadino.  That  witness  stated,  that,  on  the  •Slst  of  October,  1818, 

the  defendant  below  sold  to  one  Benjamin  Chapman 
forty-one  quarters  and  a  half  of  wheat,  in  the  market- 
place of  Readings  on  a  market-day,  by  two  Macks  pitched 
in  the  market. 

The  Lord  Chief  Justice  told  the  Jury,  that  if  they 
should  be  of  opinion,  that  the  corporation  of  Reading 
had  taken  toll  before  the  time  of  legal  memory,  and  con- 
tinued so  to  do,  there  was  sufficient  to  warrant  them  in 
finding  a  toll  trayerse,  from  the  evidence  adduced  by  the 
plaintiffs  below,  fts  referable  to  the  ownership  of  the  soil 
and  the  burthens  attached  to  such  ownership,  eiz.  the 
reparations  of  bridges  and  .the  market-place  ;  but  he 
omitted  to  point  out  or  comment  upon  the  testimony  of 
the  wi<?iess,  .who  proved  the  liability  of  the  defendant 
below  to  pay  toll,  by  bringing  com  into  the  market-place, 
and  selling  it  by  two  sacks  pitched  there.  The  Jury  having 
found  a  verdict  for  the  plaintiffs  below,  on  the  third,  fourth, 
and  last  counts  of  the  declaration,  a  bill  of  exceptions 
was  tendered  to  the  Lord  Chief  Justice  by  the  counsel 
for  the  defendant  below, .  and  which  was  afterwards 
sealed. .  The .  reasons  assigned  were,  that  there  was  not 
sufficient  evidence  whereon  the  Jury  could  or  ought  to 
have  found  a  verdict  for  the  plaintiffs  below;  and  that 
,  the  several  matters  so  produced  and  given  in  evidence  on 

the  part  of  the  defendant  below  were  sufficient,  and  ought 
to  have  been  allowed  as  sufficient  evidence  in  favour  of  the 
defendant  below,  and  to  bar  the  plaintiffs  below  of  their 
action  aforesaid. 

The  bill  of  exceptions  Cfune  on  for  argument  in  this 
Court  in  the  last  Term,  when  the  right  of  the  corporation 
to  take  toll  was  intended  to  be  disputed  by  the  counsel 
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for  the  defendant  below;  but  the  Court  objected^  on. the 
ground  that  the  question  was  not  open  to  him  upon  the 
bill  of  exceptions  as  framedi  and  that  it  was  most  material 
to  consider,  whether  or  not  the  defendant  below  (plain- 
tiff* in  error)  could,  in  a  Court  of  error,  raise  any  objections 
besides  those  particularly  specified  and  pointed  out  by  the 
bill  of  exceptions. 

The  question  now  came  on  for  argument,  when  Mr*  Jerou 
for  the  defendant  below  (plaintiff  in  error)  submitted, 
that  if  it  appeared,  upon  the  whole  of  the  record,  that  there 
was  not  sufficient  evidence  to  support  the  finding  of  the  Juryi 
the  Court  would  not  allow  the  verdict  to  stand,  or  affirm 
the  judgment.  Here,  there  was  no  evidence  on  the  face  of 
the  record,  to  shew  that  the  defendant  below  had  brought 
wheat  into  the  borough  or  market  of  Readingf  so  as  to 
render  him  liable  to  the  payment  of  toll.  In  Bfican's 
Abridgment,  it  is  said  (a) — *' A  bill  of  exceptions  ought  to 
b  upon  some  point  of  law,  either  in  admitting  or  deny- 
ing evidence,  or  some  matter  of  law  arising  upon  a  fact 
not  denied;  and  the  statute  of  Wetindnsier  the  Snd, 
(13  Edw.  1,  c  31),  which  gives  a  Court  of  error  jurisdic- 
tion extends  not  only  to  pleas,  but  to  any  material  evi- 
dence offered  and  overruled:" — and  it  is  competent  to 
either  party  to  take  advantage  of  any  objection,  in  point  of 
law,  to  an  opinion  expressed  by  a  Judge  at  Nisi  Pfiut, 
either  as  to  the  admissibility  of  evidence,  or  the  legal 
effect  of  it.  In  Enfield  v.  Mills  (6),  on  motion  in  arrest  of 
judgment  upon  a  bill  of  exceptions,  an  objection  was  nuule, 
(among  otlieirs),  to  the  sufficiency  of  the  declaration, 
which,  was  ajlowed,  although  it  formed  no  part  of  the  ex? 
ceptions  stated  in  the  bill.  That  case,  therefore,  is  an 
authority  to  shew  that  a  party  may  raise  objections  oi^ 
matters  apparent  on  the  face  of  the  record,  although  they 

{a)T\t.''BUlofEjreeptwns,'*    .  (ft)  2  Lev.  236. 
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be  not  cleBignated  or  particularly  pointed  out  by  tbe  bill 
of  exceptions;  and  although,  in  tbe  case  of  The  King  y» 
W^giHS  (u),  where  a  bill  of  exceptions  was  allowed,  the 
Court  would  not  suffer  the  party  to  move  any  thing  in  ar- 
rest of  judgment  on  the  point  on  which  the  bill  of  excep- 
tions was  granted;  yet  the  object  of  the  statute  of  WetU 
minster  is  to  make  the  pleadings  and  evidence  as  set  out  ui 
the  bill  of  exceptions  but  one  record,  to  either  or  both  of 
which  objections  mity  be  raised;  and  here  the  exception 
is,  that  the  plaintiffs  below  did  not  give  sufficient  evidence 
to  entitle  •them  to  a  verdict;  nor  could  they  be  (entitled  to 
it,  as  they  faUed  to  shew  that  the  defendant  below  had 
brought  any  com  into  the  market,  but  only^  that  he  pitchy 
ed  two  sacks  there,  by  which  the  com  was  soldk 

Mr.  Robert  Batfley,  conlr^.— ^It  is  neeessary^  in  the  first 
place,  to  consider  the  words  of  the  statute  IS  Edw.  1,  c 
81,  upon  which  a  biU  of  exceptions  is  founded,  as  at  com- 
mon law  a  writ  of  ^rvor  did  not  lie  for  aneroor  in  law  not  ap« 
parent  on  the  face  of  the  record*  But  that  statute  enacts, 
that  **  whe&  one,  fmjpleaded  before  any  of  the  Justices,  alle* 
ges  an  exception,  praying  that  they  will  allow^it,  aad  if  they 
wffl  not,  if  he  that  allegee  the  exceplioa  writes  the  same, 
imdxeqini^efl  tbe  Justices  will  put  to  it  their  seals,  the  Jus- 
tices shall  do  so,  and  if  one  will  not^  another  shill;  and 
if,  upon  complidnt  made  of  the  Justices^  the  i^g  cause 
like  record  to  come  before  him,  and  the  esception  be  not 
fiMmd  in  the  roll,  and  the  plaintiff  shew  the  written  ex* 
.cei>tion,  with  the  seal  of  the  Justice  thereunto  put,  the  , 
Justice  shall  be  commanded  to  appear  at  a  certain  day, 
eillier  to  confess  or  deny  his  seal;  and  if  he  cannot  deny 
his  seal,  they  shdl  proceed  to  judgment  aeoorcUfig  to  tie 
exception,  sA  it  ought  to  be  allowed  or  disallowed^"  The 
XJourt,  therefore,  is  confined  to  the  exception  as  taken 

(a)  1  Vent.  S66. 
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on  the  face  of  the  bill,  and  cannot  urge  any  oljection      ^^^'^^ 

that  may  arise  dehors  such  exception.     In  fVarre  ▼•  MU* 

ler  (a),  where  a  bill  of  exceptions  was  tendered  to  and  seat 

ed  by  the  Judge  who  tried  the  cause,  and  a  writ  of  error 

was  brought,  and  common  errors  assigned,  the  Court  above 

would  not  allow  the  jdaintiffin  error  to  raise  a  point  which 

was  not  disputed  at  the  trial,  and  upon  which  the  Judge 

had  not  been  requested  to  give  any  direction  to  the  Jury* 

Here,  from  the  evidence  as  set  out  in  the  biO  of  except 

tions,  there  is  suffideot  to  shew  that  the  plaintifib  betow 

were  entitled  to  a  verdict;  and  if  so,  they  have  a  right 

to  retain  it    It  is  stated  that  the  defendant  below  sold 

a  bu^  quantity  of  wheat  in  the  market^plaoe  on  a  nutr* 

ket^ay,  by  two  sacks  pitched  in  the  market*    It  most 

be  inferred  that  those  sacks  formed  part  of  the  quantity 

sold,  and  if  so,  the  plaintiffs  below  were  clearly  entitled 

to  demand  and  recover  toll  for  them. 

Lord  Chief  Justice  Bbst,  now  deHvered  the  judgment 
of  the  Court,  as  follows: — 

When  this  case  was  argued  in  the  laat  Term,  it  oceur- 
red  to  some  of  us,  that  the  bQl  of  exceptions  did  not  raise 
the  point  whidi  the  plaintiff  in  error  was  desfaous  of  bring* 
ing  before  the  Court ;  and  we  therefore  wished  his  counsel 
to  consider  whedier  he  could  take  an  objection  to  evidence 
which  was  not  expiessly  pointed  out  by  the  bill  of  eMeep«> 
tions.  As  the  whde  of  the  evidence  is  therein  set  out> 
the  Court  are  now  of  opinion,  Aat  the  questtan  is  suffif 
ciently  raised,  to  enable  us  to  see  whether  die  verdkt  for 
tlw  plaintiffs  bebw  can  be  supported  by  the  testfanoiiy  of 
the  witness  who  was  called  to  prove  the  liability  of  the 
defendant  bekw  to  pay  toll.  I  am  extremely  sofry  that 
the  plaintiff  in  error  iiBs  pursued  this  course,  becauaTv  i  aan 

(a)  4  Bsni  &  Cms.  640|  S.  C.  7  Dow.  &  Ryl.  X 


S06  GA8E8  IN  MICHABLMA8  T£RM, 

1826.        fiilly  persuaded,  that  if  the  attention  of  the  Lord  Chief 
ViNSfl        •'^us^ice  had  been  called  to  the  point  at  the  trial,  as  to  whe- 
o.  ther  there  was  sufficient  evidence  to  render  the  defendant 

READnro.^  below  liable  to  the  payment  of  toll,  he  would  have  thought 
that  there  was  not;  and  would,  in  all  probability,  have  di- 
rected a  nonsuit.  The  only  question  there  discussed  was, 
whether  there  was  sufficient,  evidence  of  a  toll  traverse ; 
and  not  whether  toll  was  due.  So,  if,  instead  of  taking 
this  expensive  and  dilatory  course,  an  application  had  been 
made  to  the  Court  of  King^s  Bench,  in  the  ensuing  Term, 
for  a  new  trial,  on  the  ground  that  the  verdict  could  not 
be  supported  by  the  evidence,  it  would,  in  all  probability, 
have  been  granted.  But  the  case  is  now  before  us  upon  a  bill 
of  exceptions;  and,  it  is  therein  stated,  that  the  defendant's 
counsel  insisted,  before  the  Lord  Chief  Justice,  at  the  trial, 
that  there  was  not  sufficient  evidence  whereon  the  Jury 
could  or  ought  to  find  a  verdict  for  the  plaintiffs  below,  and 
that  the  matters  given  in  evidence  on  the  part  of  the  defend- 
ant below  were  sufficient,  and  ought  to  be  admitted  and  al- 
lowed as  sufficient  evidence  in  his  favour,  and  to  bar  the  plain- 
tiffs below  of  theiraction.  The  only  difficulty  that  can  arise 
IS,  whedier  this  exception  is  so  framed  as  to  enable  us  to 
look  at  the  whole  of  the  evidence  in  the  cause,  and  which 
is  set  out  in  the  bill  of  exceptions.  I  think  that  we  may, 
for  the  purpose  of  seeing  whether  the  plaintiffs  below  adduc- 
ed sufficient  evidence  to  entitle  them  to  a  verdict.  Unless 
they  had  shewn  sufficient  ground  to  support  their  demand, 
against  the  defendant  below,  for  tolls  of  com  brought  into 
the  market,  it  U  quite  dear,  that  the  action  could  not  be 
sustained.  The  Lord  Chief  Justice  thought,  at  the  trial, 
that  there  was  not  evidence  to  establish  a  general  right  to 
toll;  but  that  the  plaintiflfs  below  had  offered  sufficient  proof 
to  support  a  toll  traverse,  and  the  Jury  accordingly  found  a 
verdict  for  them;  but  we  cannot  find  sufficient  evidence  to 
support  the  counts  on  which  the  verdict  was  taken;  for. 
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although  when  corn  is  brought  into  the  market  of  Reading        ^^^* 
and  sold  there,  the  corporation  may  be  entitled  to  toU         vines 
traverse,  it  does  not  appear  that  any  com  was  brought  in-    _j^  ^     ^^ 
to  the  market  and  sold  there  by  the  defendant  below.     It      RsAoma. 
appears/  that  the  corn  was  sold  by  two  sacks  which  were 
pitched  in  the  market:  it  must  therefore  be  inferredi  that 
the  com  itself  was  at  a  distance*     Generally  speaking, 
corn  is  not  bfought  into  a  market  in  bulk,  but  is  sold  by 
sample ;  and  we  are  not  to  presume,  in  this  case,  that  the 
wheat  alleged  to  have  been  sold  by  the  defendant  below 
was  ever  brought  into  the  market-place  of  Reading,  so  as 
to  entitle  the  corporation  to  demand  toll,  as  toll  traverse. 
We  are,  therefore,  of  opinion,  upon  this  defect  in  the  evi- 
dence adduced  by  the  plaintiffs  below,  that  this  judgment 
most  be  reversed,  and  a  venire  de  novo  awarded;  and 
more  particularly,  as  it  does  not  appear  that  the  objection 
now  before  us  was  raised  at  the  trial,  the  attention  of  the 
Lord  Chief  Justice  being  directed  solely  to  the  evidence 
which  went  to  establish  the  plaintifis*  right  to  toll. 

Mr.  Justice  Gasbleb  said,  that  he  had  declined  taking 
any  part  in  the  judgment  of  the  Court. 

Venire  de  novo. 


REGULA  GENERALIS. 


Michaelmas  Tebji,  7  Gbo.  IV. 

It  isobdbr£d,  thatfrom  and  after  the  last  day  of  this  Term, 
in  every  case  wherein  notice  ^all  be  given  of  justifying 
the  bail  before  put  in,  or  either  of  them,  the  names  and 
descriptions  of  such  bail  shall  be  inserted ;  and  that  it  «hi|11 
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18S6.       not  be  sufficient  to  mt^  geiMir^Iy,  tbf^t  the  butt  before  put 
'     *     '      bi  (without  naming  them)  intend  to  ju«tify|  apcl  tbat»ii» 
default  tbereoff  tbe  bail  shall  not  be  permitted  to  jwtify* 

W,  D-  Best. 
J.  A.  Pauk, 

J.  ByRJROVOHt 

S.  Gasjb;i.eb;, 
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182.7 


Lindsay  v.  Limbert.  x^A 

ThIS  was  an  action  of  covenant  brought  to  recover  the  Thegeneni  as- 

value  of  a  quarter's  rent  of  premises  at  Paddingian,  let  on  ^^^^^^ 

lease  to  one  BidSelL    The  defendant  pleaded,  that  the  es-  of  •"  insolvent 

by  the  pro<- 

tate,  right,  title,  and  interest  of  Biddell  did  not  come  to  or  visional  assig- 

vest  in  him  modo  ei/armd:  whereupon  issue  was  joined.  I^^nt^Debtors' 

Upon  the  evidence  given  at  the  trial,  which  took  place  ^»»*"^  to  the  af- 

*^  **  /   ,  "^    ,  ter-appointed 

before  the  Lord  Chief  Justice,  at  the  Sittings  at  Westmin-  aasignees,  does 

ster  after  the  last  term  (a),  the  facts  were  as  follow : —  utter  a  term  of 

A  lease  of  the  premises  in  question  had,  in  the  year  f^g^do  wme 

1823,  been  granted  by  the  plaintiff  to  Biddell^  at  the  year-  unequivocal  act 

^  •'  '^  .  ^  to  manifest  their 

ly  rent  of  90/.,  payable  quarterly.     In  182o,  BiddeUhec^me  acceptance ;  a 

insolvent,  and  obtained  his  discharge  under  the  act  then  ^^  u^ya^u.^^ 

in  force  for  the  relief  of  insolvent  debtors;  and,  in  Decern-  *^if  5**  **** "" 

'  '  tate  u  not  such 

ber  of  that  year,  .the  defendant,  who  had  been  appointed  an  ezerdse  of 

his  assignee^  obtained  the  lease  by  virtue  of  the  assignment  mte*a/ifflpU- 

cation  of  iiaent. 

(a)  See  2  Car.  &  Payne,  526. 
VOL.  XII.  P 
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1827*^  from  the  provisional  assignee  of  the  Insolvent  Debtors' 
Courts  and  retained  it  in  his  hands  until  May^  1826^  hav« 
ing  in  the  interim  put  a  person  in  possession,  with  instruc- 
tions to  let  the  premises;  but^  though  several  applications 
had  been  made  by  parties  desirous  of  taking  them,  they 
remained  unlet.  On  the  plaintiff's  agent  afterwards  calling 
upon  the  defendant  for  payment  of  renti  he  said  he  would 
pay  it,  if  he  could  make  any  thing  by  the  house ;  but  subse- 
quently abandoned  the  lease. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  the  de- 
fendant had  accepted  the  lease  absolutely  or  conditionally, 
or  had  retained  it  an  unreasonable  time.  The  Jury  found 
that  he  had  only  taken  it  conditionaUy,  and  that  he  had 
not  retained  it  an  unreasonable  time. 

A  verdict  was  thereupon  entered  for  the  defendant, 
and  leave  reserved  to  the  plaintiff  to  move  that  it  might 
be  set  aside  and  a  verdict  entered  for  22/.  10«.,  the  amount 
of  rent  due^  if  the  Court  should  think  him  entitled  to  re- 
cover. 

Mr.  Serjeant  Taddy,  now  moved  for  a  rule  nisi  to  that 
effect* — ^In  the  case  of  Crqfls  v.  Pick  (a),  upon  the  con- 
struction of  the  18th  section  of  the  Insolvent  Debtors'  Act, 
53  Geo.  3,  c.  102,  it  was  held  that  the  property  of  the  in- 
solvent passes  by  the  assignment  to  the  provisional  assig- 
nee, who  has  no  discretion  to  accept  or  to  refuse  the  as- 
signment. The  issue  raised  by  the  plea  in  that  case  was, 
whether  or  not  the  title  had  been  accepted  by  the  assignee. 
Here  the  issue  to  be  tried  was,  whether  or  not  the  estate 
came  to  the  defendant  by  the  assignment.  Of  this  there  can 
be  no  question.  The  lease  was  deposited  with  the  officer 
of  the  Insolvent  Debtors'  Court;  it  was  taken  out  of  Court 
by  the  defendant,  and  remained  in  his.  possession  for  a 
period  of  five  months,  during  which  time  he  kept  a  person 

(a)  8  B.  Moore,  384;  5.  C.  1  Bing.  354. 
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on  the  premises,  and  endeavouied  to  let  them.  In  an  or-  ^827- 
dioary  case,  therefore,  it  clearly  could  not  be  contended 
that  the  estate  of  the  insolvent  did  not  come  to  the  defend- 
ant, he  having  done  acts  amounting  to  an  unconditional 
and  unqualified  acceptance  of  the  term*  In  Turnery. 
Bichardsan  (a),  the  assignees  had  not  in  fact  taken  posses* 
sion  of  the  premises;  and  therefore  it  was  held  that  the 
mere  fiict  of  their  having  advertised  and  put  them  up  to 
sale,  without  stating  themaelves  to  be  the  owners  or  pos- 
sessed thereof,  was  no  more  than  an  experiment  to  ascer- 
tain the  value  of  the  leasCi  and  not  an  acceptance  of  the 
term.  All  the  cases  on  this  subject  are  collected  in  Cope-^ 
kmdr.  Stephens  (b) ;  where  the  Court  of  King's  Bench  held, 
that  the  general  assignment  of  personal  estate  under  a  com- 
mission of  bankrupt,  does  not  vest  in  the  assignees  a  term 
of  years,  unless  they  do  some  act  to  manifest  their  assent 
to  the  assignment  as  regards  the  term,  and  their  accept- 
ance thereof.  This  case  is  precisely  the  converse  of  that. 
The  same  doctrine  will  equally  apply  to  the  case  of  an  in- 
solvent, between  the  assignees  of  whom,  and  those  of  a 
bankrupt,  there  is  in  this  respect  no  difference;  neither  is 
there  any  distinction  between  the  assignment  to  the  pro- 
visional assignee  and  that  made  to  the  after-appointed  as- 
signees, save  in  this,  that  the  authority  of  the  fonner  is  li- 
mited in  duration. 

Lord  Chief  Justice  Best. — ^I  am  of  opinion  that  there  is 
no  ground  for  disturbing  this  verdict.  The  assignees  of 
an  insolvent  debtor  certainly  stand  in  precisely  the  same 
situation,  with  respect  to  their  acceptance  or  rejection  of 
demised  premises,  as  the  assignees  of  a  bankrupt.  In 
Crojis  V.  Pick,  the  property  of  the  insolvent  vested  by  the 
assignment  in  the  provisional  assignee  of  the  Insolvent 
Debtors*  Court,  as  the  officer  of  that  Court;  here,  the  lease 

(a)  7  East,  335;  8.  C.  3  Smith,  330.    (fr)  1  Bam.  &  Aid.  593. 
p2 
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has  been  assigned  by  him  to  the  defendant.  Turner  y» 
Richardson  has  established  that  the  mere  assignment  will 
not  vest  the  term  in  the'  assignees.  Indeed,  if  a  contrary 
doctrine  were  to  prevail,  the  assignment  would  often  prove 
rather  a  damnosa  haereditaSf  than  a  means  of  liquidating 
the  debts  of  the  bankrupt  or  insolvent.  The  interest  in 
the  term  is  not  absolutely  conveyed  to  the  assignee,  imtil 
he  has  done  some  unequivocal  act  to  signify  his  assent. 
Was  any  such  act  done  here?  It  was  left  to  the  Jury  to  say, 
whether  or  not  the  defendant  had  accepted  the  lease  ab- 
solutely, and  whether  or  not  he  had  retained  it  an  unrea- 
sonable time.  The  Jury  found  that  he  neither  had  ac- 
cepted the  term,  nor  had  retained  the  lease  for  an  unrea- 
sonably long  period.  He  did,  in  fact,  no  more  to  make  the 
property  in  the  term  vest  in  him,  than  did  the  defendant 
in  the  case  of  Turner  v.  Richardson.  He  took  the  lease 
in  order  to  ascertain  whether  or  not  it  would  prove  bene- 
ficial to  the  creditors  to  accept  it  as  part  of  the  insolvent's 
estate;  and,  not  being  able  to  let  the  premises  to  advantage, 
,he  abandoned  the  term. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The  case 
of  Crofts  V.  Pick  does  not  seem  to  me  to  have  any  bearing 
upon  this.  Turner  v.  Richardson  must  guide  our  deci- 
sion. ; 

Mr.  Justice  Burrough. — Turnery.  Richardson  is  ex- 
pressly in  point.  We  cannot  turn  a  conditional  into  an 
absolute  acceptance. 

Mr.  Justice  Gaselee. — The  case  of  Turnery.  Richard- 
son is  decisive  of  the  question,  although  the  issue  is, 
whether  or  not  the  estate  came  to  the  defendant  by  the 
assignment.     In  Williams  v.  Bosanguet  (a),  covenant  for 

(a)  3  B,  Moore,  500;  5.  C.  1  Brod.  &  Bing.  238. 
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non-payment  of  rent  was  held  to  lie  against  an  assignee  of        1827. 

a  lease,  to  whom  an  assignment  had  been  made  by  way  of 

mortgage  security,  though  he  had  never  entered  or  taken 

actual  possession.    But  then  the  assignment  must  be  ab> 

solutely  accepted. 

Rule  refused. 


Wick  r.  Hodgson.  £^*^ 

JlHIS  was  an  action  of  tissumpsit  to  recover  the  price  of  On  s««ie  of  fix- 

.     /•  1  <■  11.       i«i    turei  by  an  oul- 

certam  fixtures,  goods,  wares,  and  merchandize  bargamed  going  to  an  in- 

and  sold  by  an  out-going  to  an  in-coming  tenant.  ^foUow^g^' 

At  the  trial  before  theJLord  Chief  Justice,  at  the  Sitt-  memo«ndum 

was  given  by  the 

ings  at  GuildhaU  after  the  last  term,  it  appeared  that  the  broker  employ- 
agreement  for  the  sale  of  the  fixtures  in  question  was  made  mer:-^<*^cdv- 
with  the  defendant  through  the  agency  of  a  broker,  who  f^^j^j^^'  *'" 
gave  the  defendant  the  following  memorandum: —  house  to  him  for 

a  term  of  seren 
years;  Mr.JT. 

"  Received  of  Mr.  Hodgson  the  sum  of  31.  for  letting  a  '^^^tTJ^^ 
house  to  hun  (being  the  house  No.  58  King  Street,  Bor-  tion.ifhcbeac- 

^         ®  •  ©  »  cepted  as  tenant; 

ough)  for  a  term  of  seven  years;  Mr.  Hodgson  to  take  the  and,  intheevent 
fixtures  at  a  valuation,  if  he  be  accepted  as  tenant;  and,  ^ptTdas  ten- 
in  the  event  of  his  not  being  accepted  as  tenant,  then  the  "  beteturoed/'' 

3/.  to  be  returned."  in  «n  action  for 

the  price  of  the 
fixtures: — 

On  the  part  of  the  defendant,  it  was  contended  that  this  ^^'ere^not'" 
memorandum,  beini?  a  contract  relative  to  a  tenancy,  could  "goods,  wares 

^  or  merchandise" 

not  be  received  in  evidence^  without  being  stamped;  and  within  the  ex- 

the  case  of  Corder  y.  Drakeford  (a)  was  cited,  where,  in  Stom^^.art,^55 

assumpsit  for  the  price  of  fixtures,  the  plaintiff,  to  prove  ^^f-  ^'  ^^®^» 

his  case,  tendered  in  evidence  an  instrument,  containing  that  the  above 

an  agreement  for  the  purchase  of  the  fixtures,  and  also  a  pre-  i^ii^^^t  ofthe 

sent  demise  ofthe  house;  but,  as  it  bore  only  an  agreement  J^een  Uie^'ar- 

stamp,  it  was  rejected,  and  the  plaintiff  nonsuited;  and  af-  ties,  could  not 

-  .  .11  .      -r        1  ^1  .    «  ^*  received  in 

terwards,  on  a  motion  to  set  aside  the  nonsuit.  Lord  Chief  evidence  with- 

out  a  stamp. 
(«r)  3  Taunt.  382. 
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1827.  Justice  MansfieldBBid : — "  It  was  never  intended  that  the  de- 
fendant should  huy  the  fixturesi  if  he  could  not  have  his  lease 
of  the  premises:  the  one  contract  was  auxiliary  to  the  other:" 
and  Mr.  Justice  Lawrence — "The  contract  for  the  goods, 
as  well  as  for  the  house,  is  hy  an  instrument  which  amounts 
to  a  lease,  and  which  the  law  says  must  therefore  have  a 
lease  stamp;  and  that,  unless  it  has  such  a  one,  it  cannot 
be  given  in  evidence." 

Being,  however,  of  opinion  that  the  plaintiff  had  no  .in- 
terest in  the  house  which  could  pass  by  the  agreement,  his 
Lordship  over-ruled  the  objection. 

It  was  then  contended,  that,  as  an  agreement  for  the  pur- 
chase of  fixtures,  it  required  a  stamp,  fixtures  not  being 
within  the  exception  in  the  stamp-act  (a)  relative  to  the 
sale  of  goods,  wares  or  merchandize.  Lee  v.  Risdon  (b) 
was  cited,  where  it  was  held  that  the  price  of  fixtures  can- 
not be  recovered  under  a  declaration  for  goods  sold  and 
delivered. 

His  Lordship  thereupon  nonsuited  the  plaintiff,  with  li- 
berty to  move  that  the  nonsuit  might  be  set  aside,  and  a 
new  trial  had,  or  a  verdict  entered  for  her,  if  the  Court 
should  be  of  opinion  that  the  memorandum  was  receivable 
in  evidence  without  a  stamp. 

Mr.  Serjeant  Vaughan  now  moved  for  a  rule  nUi  to  that 
effect. — The  authority  of  Lee  v.  Risdon  seems  to  be  im- 
pugned by  the  case  otPUt  v.  Shew  (c),  where,  in  trespass, 
fixtures  were  held  to  be  recoverable  under  the  terms 
^*  goods,  chattels  and  effects"  in  the  declaration.  In  this  lat- 
ter case.  Lord  Chief  Justice  Abbott  says : — "  I  am  of  opin- 
ion that  the  value  of  these  fixtures  may  be  recovered  un- 

(a)  65  Geo.  3,  c.  184,  Sched.  Part  wares,  or  merchandize." 

2,  which  exempts  from  the  pay-  (6)  2  Marsh.  496  j  s.  c.  7  Tarait. 

ment  of  duty  any  memorandmn,  188. 

letter,  or  agreement  made  for  or  (c)  4  Bam.  &  Aid.  206. 
relating  to  the  sale  of  any  "  goods, 
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der  the  terms  mentioDed  in  the  declaration,  '  goods,  chat-  ^  1^27. 
tels  and  effects.'  Fixtures  may  be  taken  in  execution  un- 
der m^fieri/acias,  which  contuns  similar  words.  They  are 
not  distrainable,  not  being  severable  from  the  freehold; 
and,  for  that  reason,  not  being  capable  of  being  restored 
in  the  same  plight  in  which  they  were  before  severance." 
The  instrument  in  question  was  a  mere  memorandum  made 
by  the  broker;  it  had  no  relation  to  any  interest  in  the 
house;  it  was  merely  an  agreement  for  the  purchase  of  the 
fixtures  by  the  defendant,  in  case  the  landlord  should  ac- 
cept him  as  tenant :  it  therefore  required  no  stamp.  Then, 
being  a  mere  agreement  for  the  sale  of  goods,  an  agree- 
ment stamp  was  not  necessary;  for  fixtures  are  clearly  in- 
cluded within  the  terms  *'  goods,  wares,  and  merchandize;" 
they  go  to  the  executor,  and  may  be  taken  in  execution. 
The  broker  should  have  been  allowed  to  give  parol  evi- 
dence to  explain  the  document. 

Lord  Chief  Justice  Best. — ^The  agreement  in  this  case 
was  made  by  the  broker  as  the  agent  of  both  parties.  It 
was  reduced  to  writing,  and,  not  being  -stamped,  it  could 
not  be  received  in  evidence;  and,  inasmuch  as  the  nature 
of  the  transaction  could  not  be  ascertained  without  looking 
at  the  agreement,  I  was  bound  to  nonsuit  the  plaintiff. 
Fixtures  are  not,  in  the  ordinary  legal  acceptation  of  the 
word,  "  goods."  I  am  of  opinion  that  a  stamp  was  requi- 
site, and  therefore  that  the  nonsuit  ought  to  stand. 

Mr.  Justice  Park. — I  am  also  of  opinion  that  fixtures  are 
not  '*  goods"  within  the  exception  in  the  stamp  act  refer- 
ed  to;  and,  further,  I  think  this  was  a  contract  relative  to 
the  sale  of  an  interest  in  the  house.  In  either  case,  there- 
fore, it  seems  to  me  that  the  instrument  was  not  receivable 
in  evidence  without  a  stamp. 

Mr.  Justice  Gaselee. — It  did  not  appear  that  any  no- 
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tice  to  quit  had  been  given  by  or  to  the  landlord,  to  deter* 
mine  the  existing  tenancy;  the  plaintiff,  therefore,  was  en- 
titled to  hold  for  another  year :  and,  if  so,  the  contract  was 
clearly  to  pass  an  interest  in  the  house. 

Mr.  Justice  Bc7Rrough  concurred. 

Rule  refused,  (a) 

(a)  See  the  case  of  Strotker  and  fact  in  issue  is  capable  of  proof 
Another  v.  Barr  and  Another  (2  without  the  production  of  the  in- 
Moore  &  P.  207;  s.  c.  5  Bing.  strument,  was  very  fully  (though 
136),  where  the  doctrine  as  to  the  unsatisfactorily,  there  being  a  di- 
admissibility  or  non-admissibility  vision  on  the  Bench)  considered  by 
of  unstamped  documents  relative  tins  Court,  and  where  all  the  au- 
to an  interest  in  lands,  where  the  thorities  will  be  found  collected. 


Friday,  HUBERT  t?.  MoREAU. 

Jan,  26th. 

The  6  Geo.  4,  c.  A  RULE  had  been  obtained  by  Mr.  Serjeant  Taddy  in 
vidcrthatnr"  *^®  '*^*  *®""»  calling  on  the  plaintiff  to  shew  cause  why 
bankrupt,  after    the  bail-bond  given  by  the  defendant  should  not  be  deli- 

the  allovraDce  of  i 

his  certificate,  vered  up  to  be  cancelled,  on  the  groiuid  that  the  debt 
pay  any  debf  ^^^  which  he  had  been  arrested  accrued  before  the  issuing 
cwiifialtc  T^'n  ^^  ^  Commission  of  bankrupt  against  him,  under  which  he 
any  prombe       had  obtained  his  certificate.     The  affidavit  of  the  defend- 

made  after  the 

suing  outof such  ant  in  support  of  the  motion,  stated,  that  the  commission 
i'er.uA^^^^^  ^as  issued  against  him  on  the  4th  July,  1826;  that  he  ob- 
be  in  wrriting,      taiucd  his  Certificate  on  the  18th  September  following:  that 

signed  by  the  " 

bankrupt,  or  by  he  was  arrested  at  the  suit  of  the  plaintiff  on  the  20th  of 
thoriaed'in  writ-  *^®  Same  mouth;  that  the  debt  for  which  he  was  so  arrest- 
^S?i5^.^I"*""    cd  accrued  before  the  date  of  the  commission;  and  that  he 

HeU,  thatapro*  ^  ^  ' 

miseinthehand-  believed  that  the  plaintiff  was  aware  of  his  having  so  ob- 
tonkrupt  but     tained  his  certificate,  at  the  time  he  so  held  him  to  bail. 

bearing  no  stg" 
nature,  was  not' 

sufficient  to  take  Mr.  Serjeant  VaughaUf  on  a  subsequent  day,  shewed 
statutcw  cause,  upon  an  affidavit  of  the  plaintiff,  stating,  that,  short- 
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ly  after  the  issiiiiig  of  the  oommission  against  hinii  the  de- 
fendant bad  promised  to  pay  the  debt. 

As»  however,  it  did  not  appear  whether  or  not  this  pro« 
mise  was  in  writing,  the  Court  said  they  would  not  inter- 
fere on  motion,  but  they  directed  an  issue  to  try  that  fact 
upon  the  terms  of  the  plaintiff's  going  to  trial  imMtatUerf  the 
rule  to  be  stayed  in  the  interim. 

The  cause  was  tried  before  the  Lord  Chief  Justice,  at 
the  Sittings  at  Gtrffcttag  after  hist  term,  when  it  appeared 
that  the  alleged  promise  was  contained  in  a  letter  which 
was  proved  to  be  in  the  hand-writing  of  the  defendant,  but 
had  neither  date  nor  signature. 

It  was  thereupon  objected,  on  the  part  of  the  defendant, 
thA  this  letter  was  not  a  promise,  contract,  or  agreement 
widiin  the  meaning  of  the  statute  6  Geo.  4,  c.  16,  s.  ISl  (a). 

His  Lordship  directed  a  nonsuit. 

Mr.  Serjeant  Vaughan  now  moved  for  a  rule  nisit  that 
this  nonsuit  might  be  set  aside,  and  a  verdict  entered  for 
the  pbuntiff,  or  a  new  trial  had.  He  contended,  that,  in- 
asnmch  as  tiie  promise  was  proved  to  be  in  the  hand-writ- 
ing of  the  defendant,  the  intention  of  the  statute  was  suffi- 
cientiy  complied  with,  for  that  any  mark  made  by  the  hand 
of  the  party  is  equivalent  to  a  signature;  and  he  referred 
to  the  case  of  Schneider  v.  Norris  (b),  where  it  was  held 
that  a  bill  of  parcels  in  which  the  name  of  the  vendor  was 
priniedi  and  that  of  the  vendee  written  by  the  vendor,  was 


(a)  Which  enacts    "That  no  upon  any  contract,   promise  or 

bankrupt,  after  his  certificate  shall  agreement  made  or  to  be  made  af- 

haye  been  allowed  under  any  pre-  ter  the  soing  out  of  the  commis- 

sent  or  fatnre  commission,  shall  rion,  unless  such  promise,  contract 

be  liable  to  pay  or  satisfy  any  debt,  or  agreement  be  made  in  writing 

clum  or  demand  from  which  be  tigned  by  the  hankruptj  or  by  some 

shall  have  been  discharged  by  yir-  person  thereto  lawfully  authorized 

tue  of  such  certificate,  or  any  part  in  writing  by  such  bankrupt.* 

of  such  debt,  clum  or  demand,  {h)  2  Mau.  &  Selw.  286. 
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a  sufficient  memorandum  of  the  contract  within  the  statute 
of  frauds  to  charge  the  vendor  (a) — Lord  EUenbarough 
saying : — **  I  cannot  but  think  that  a  construction  which  goes 
the  length  of  holding,  that,  in  no  case,  a  printing  or  any 
other  form  of  signature  could  be  substituted  in  lieu  of  writ- 
ing, would  be  going  a  great  way,  considering  how  many  in- 
stances may  occur  in  which  the  parties  contracting  are  un- 
able to  sign.  If,  indeed,  this  case  had  rested  merely  on 
the  printed  name,  unrecognized  by,  and  not  brought  home 
to  the  party  as  having  been  printed  by  him  or  by  his  au- 
thority, so  that  the  printed  name  had  been  unappropriated 
to  the  particular  contract,  it  might  have  afforded  some 
doubt  whether  it  would  not  be  entrenching  upon  the  sta- 
tute to  have  admitted  it.  But  here  there  is  a  signing  by 
the  party  to  be  charged,  by  words  recognizing  the  printed 
name,  as  much  as  if  he  had  subscribed  his  mark  to  it, 
which  is,  strictly,  the  meaning  of  signing;  and  by  that  the 
party  has  incorporated  and  avowed  the  thing  printed  to  be 
his.  He  has  by  his  hand-writing  said,  I  acknowledge  what 
I  have  written  to  be  for  the  purpose  of  exhibiting  my  re- 
cognition of  the  written  contract.  It  appears  to  me,  there- 
fore, that  the  printed  name  thus  recognized  is  a  signature 
sufficient  to  take  this  case  out  of  the  statute.*^ 

Lord  Chief  Justice  Best. — The  statute  requires  that  a 
promise  that  is  to  bind  a  bankrupt  after  his  bankruptcy  for 
a  debt  due  before,  shall  be  in  writing  and  signed  by  the 
party.  Here,  the  letter  containing  the  promise  is  in  the 
hand-writing  of  the  bankrupt,  but  it  bears  no  signature. 
The  question  is,  whether  this  is  a  case  within  the  mischief 
intended  to  be  remedied  by  the  act.  The  clause  in  question 
was  introduced  by   the  Legislature  for  wise  purposes. 

(a)  See  tbe  statute  9  Geo.  4,  c.      Car.  2,  c.  3,  s.  17)  to  executory 
14,  s.  7}  which  extends  this  enact-      contracts, 
ment  in  the  Statute  of  Frauds  (29 
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Undoubtedly,  a  signing  by  a  mark  would  satisfy  the  mean- 
ing of  the  statute;  but  here  there  is  nothing  intended  to 
denote  a  signature,  nor  does  the  name  of  the  defendant  ap- 
pear in  any  part  of  the  letter.  Besides,  the  paper  bears 
no  date,  and  it  is  necessary  that  the  time  of  writing  should 
appear.  We  do  not,  however,  decide  the  case  on  that 
ground ;  but  merely  on  the  ground  of  the  want  of  signature 
to  constitute  it  a  promise  or  agreement  within  the  meaning 
of  the  act. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Taylor,  Gent,  One  &c.,  i?.  Cohen.  Monday 

^--  Jan.  29M. 

J.  ills  was  an  action  of  assumpsit  for  work  and  labour  as  Certain  credi- 
an  attorney,  in  attending  meetings  of  the  creditors  of  one  ropt^J^a**^" 
Abraham  Moss,  a  bankrupt.  amongst  them- 

^  selves  at  a  pn- 

The  cause  was  tried  before  Mr.  Justice  Gaselee,  at  the  vate  meeting,  to 

Sittings  at  Guildhall  after  the  last  term,  when  the  follow-  piSmVtheir 

ing  facts  appeared  in  evidence: —  S^'Siemin  **^* 

Moss  became  bankrupt  in  the  beginning  of  the  year  matching  the 

1825.    It  bemg  apprehended  that  fraudulent  claims  would  der  the  commis- 

be  made  upon  the  estate  of  the  bankrupt,  a  meeting  of  the  pre"'en°  fraudi^ 

bond  fide  creditors  was  called,  at  which  the  defendant  and  ^f°*  ^r^^  *"* 

•^  that  the  expen- 

ten  others  attended,  when  an  agreement  to  the  following  ses  should  be 

«•     ^  ^        J  •    A  borne  tit  the 

effect  was  entered  mto : —  usual  way  (that 

is,  rateably,  in 
proportion  to  the 

''At  a  meeting  of  some  of  the  creditors  of  Abraham  amount  of  the 
Moss,  held  at  77le  Baptist  Head  CotkeAxouse,  Alderman^  ontheesute)^!^ 
bury,  the  9th  May,  182&-A.  R.,  Esq.,  Chairman-  ^^^^o^^,"^ 

'' Tlie  centlemen  present  havinir  every  reason  to  sup-  '^ijohad paid  his 

t        i.        1    1  o   ^  .  ,      .«  ,  ,  proportionofthc 

pose  that  fraudulent  proofs  have  been,  and  will  be  endea-  plaintiff's  biii, 


voured  to  be  made  upon  the  estate — Resolved —  ^"cm to^ro"! 

"  First— ThsX  it  is  necessary  by  every  means  to  endea-  ^Vwwat^"^" 

VOUr  to  prevent  the  same.  the  agreement 
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1827.  "  Secondly — That  Mr.  3f.,  or  some  other  efficient  bar- 

rister,  be  employed  on  behalf  of  the  bondjide  creditors^  to 
protect  the  interests  of  the  estate. 

"  Thirdly— ThdX  Mr.  T.  and  Mr.  H.  be  solicited  to  be- 
come attornies  of  the  estate^  and  be  supported  by  the  bond 
Jide  creditors  in  their  election  thereto^  or  that  they  act 
generally  for  the  bondjide  creditors^  as  may  be  thought 
requisite. 

Fourthly — That  the  expenses  of  the  above  be  borne  by 
the  creditors  present,  or  such  as  may  hereafter  come  into 
their  measures,  in  the  usual  way;  but  that  any  creditor  be 
allowed  to  withdraw  his  name  after  the  meeting  of  to-mor- 
row under  the  commission." 

These  resolutions  were  signed  by  all  present  at  the  meet- 
ing, with  the  exception  of  the  defendant,  who  assented 
thereto,  but  declined  signing;  he  being  of  the  Jewish  per- 
suasion, and  the  meeting  being  held  on  the  Friday  even- 
ing, the  commencement  of  the  Jewish  Sabbath:  of  this  fact 
the  other  creditors  had  no  notice. 

This  action  was  brought  to  recover  from  the  defendant 
24/.  4^.,  the  proportion  due  from  him  according  to  the 
amount  of  his  claim  upon  the  estate*  To  prove  the  de- 
fendant's assent  to  the  above  resolutions,  the  plaintiff  call- 
ed a  person  of  the  name  of  Deacon,  one  of  Moss's  credi- 
tors, and  one  of  those  who  had  attended  the  meeting  and 
signed  the  resolutions.  This  witness  also  explained  what 
was  understood  by  the  fourth  resolution  stating  that  the 
expenses  were  to  be  borne  in  the  usual  way,  viss.  that  each 
creditor  paid  a  proportion  of  the  whole  bill,  regard  being 
had  to  the  amount  of  his  debt  proveable  under  the  com- 
mission. 

On  the  part  of  the  defendant,  the  competency  of  this 
witness  was  objected  to,  by  reason  of  a  supposed  interest 
in  the  event  of  the  cause ;  it  being  contended,  that,  the 
plaintiff  failing  to  establish  the  liability  of  the  defendant. 
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the  witness  would  be  called  upon  to  pay  a  larger  proportion 
than  he  otherwise  would  be. 

It  appeared,  however,  that  the  plaintiff's  ckum  upon  the 
witness  had  already  been  satisfied. 

The  learned  judge  admitted  the  witness's  testimony, 
subject  to  the  opinion  of  the  Court  as  to  his  competency; 
and  the  Jury  returned  a  verdict  for  the  plaintiff— damages 

Mr.  Serjeant  Vaughan,  in  the  last  term,  obtained  a  rule 
nisi  that  this  verdict  might. be  set  aside,  and  a  nonsuit  en- 
tered, on  the  objection  taken  at  the  trial.  He  cited  Brottn 
V.  Brown  (a),  where,  in  an  action  upon  a  joint  contract 
against  two  partners,  Mr.  Justice  Bayley  held  one  who  had 
suffered  judgment  by  default  to  be  inadmissible  to  prove  that 
the  other  joined  in  the  contract;  and  afterwards,  on  mo- 
tion to  set  aside  that  ruling,  Sir  James  Mangfield  said : — ''  It 
apiiears  this  witness  was  interested  in  the  event  of  the  suit, 
and  interested  certainly  in  respect  of  that  very  evidence' 
which  he  was  called  to  give,  because  he  came  to  prove  that 
the  other  defendant  was  equally  liable  with  himself,  which 
would  give  him  a  right  of  contribution  from  the  other  de- 
fendant, if  the  plaintiff  succeeded;  but,  if  the  action  fail- 
ed against  the  other  defendant,  then  the  consequence 
would  be,  that  the  witness  alone  would  be  responsible  to 
the  plaintiff  for  the  whole  of  his  demand.*' 

Mr.  Serjeant  fTsMe  now  shewed  cause. — The  witness  was 
clearly  admissible.  The  plaintiff  had  received  from  him  his 
proportion,  and  he  called  him  to  shew  that  the  defendant 
had  agreed  with  the  rest  of  the  creditors  present  at  the 
meeting,  to  bear  his  part  of  the  expenses  that  were  about 
to  be  incurred.  Brown  v.  Brown  does  not  apply.  There, 
the  proposed  witness  was  a  party  to  the  record;  and,  in 
the  event  of  the  plaintiff's  succeeding  in  obtaining  a  verdict, 
the  witness  would,  in  effect,  by  his  own  testimony,  obtain 

(a)  4  Taunt.  75  2. 
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1827.  oontribution  against  his  co-defendant :  but  the  present  case 
is  clearly  distinguishable^  inasmuch  as  this  was  not  a  joint 
contract;  the  Uability  of  each  of  the  parties  to  the  agree- 
ment was  only  to  extend  to  the  proportion  applicable  to 
his  own  individual  claim  on  the  estate  of  the  bankrupt. 
In  Hudson  v.  Robinson  (a),  in  assumpsit  against  one  of 
several  partners  for  not  delivering  goods^  with  a  count  for 
money  had  and  received*  to  which  the  defendant  pleaded 
that  the  promises  were  made  jointly  with  A*  and  J3.,  it  ap- 
peared that  the  defendant^  being  partner  with  A.  and  B.f 
made  the  contract  individually,  though  in  the  name  of  the 
firm,  and  for  the  sale  of  partnership  property,  and  that, 
in  fraud  of  his  partners,  he  received  the  money  to  his  own 
use — ^it  was  held,  that  A.  was  a  competent  witness  for  the 
plaintiff,  to  prove  that  the  defendant  was  not  authorized  by 
the  partners  to  make  the  contract,  and  that  he  received  the 
money  to  his  own  use.  So,  in  Crossham  v.  Goldney  (6), 
upon  a  plea  in  abatement,  that  the  promises  were  made 
jointly  with  A.  B.  and  others,  it  was  held  that  A.  B.  was  a 
competent  witness  to  disprove  the  plea. 

[Lord  Chief  Justice  J3e«/. — The  defendant's  proportion, 
if  he  be  not  liable,  is  thrown  back  upon  the  other  credi- 
tors. Has  the  plaintiff  done  any  act  to  preclude  him  from 
recovering  it  from  them?] 

He  has  delivered  an  account  charging  certain  propor- 
tions of  hb  whole  demand  upon  each  of  the  creditors, 
making  the  defendant  a  contributor,  and  he  has  received 
the  shares  of  the  witness  and  others,  with  full  knowledge 
of  all  the  facts.  It  was  his  duty  to  see  that  all  were  legal- 
ly bound ;  if  he  has  failed  in  his  duty  in  this  respect,  he 
cannot  charge  the  other  parties  with  any  deficiency  that 
may  ensue.  The  plaintiff  clearly  had  no  claim  upon  the 
witness.  Those  of  the  creditors  who  attended  the  meet- 
ing were  led  to  believe  that  the  defendant  was  a  contribu- 

(a)  4  Man.  &  Selw.  475.         {h)  2  Stark.  Rep.  414. 
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tor;  on  that  understanding  the  business  was  done  by  the  1827. 
plaintiff^  and  he  gave  no  intimation  of  the  defendant's  re- 
fusal to  sign  the  agreement.  Where  several  underwriters 
employ  one  attorney  to  defend  an  action  brought  against 
them,  the  attorney  acts  upon  the  separate  credit  and  re* 
sponsibOity  of  eachj  and  receives  from  each  his  quota  of 
the  costs  (a).  So,  here,  the  parties  were  all  to  contribute 
**  in  the  usual  way/'  that  is,  each  was  to  stand  on  his  own 
responsibility,  and  pay  a  proportion  of  the  expenses  ac- 
cording to  the  amount  of  his  proof  under  the  commbsion. 
If  there  had  been  a  joint  contract,  the  defendant  would 
have  pleaded  in  abatement,  that  his  co-contractors  were 
not  made  defendants  with  him.  The  witness,  therefore, 
not  being  interested  in  the  event  of  the  suit,  either  as  a 
party  to  the  record,  or  as  a  joint  contractor,  was  clearly 
admissible. 

Mr.  Seijeant  Vaughan^  in  support  of  his  rule. — ^The 
mere  fact  of  the  plaintiff  or  his  counsel  at  the  trial  renoun- 
cing all  claim  upon  the  witness  in  respect  of  this  bill,  does 
not  alter  the  state  of  things;  if  the  witness  is  interested, 
the  plaintiff's  affecting  to  dbckim  all  right  to  sue  him 
does  not  render  him  competent.  The  question  is,  whether 
he  has  not  a  direct  interest  in  the  termination  of  the  suit 
one  way.  Admitting  that  the  parties  were  not  joint<;on- 
tractors,  each  being  answerable  only  to  a  given  extent,  and 
not  being  surety  for  the  others,  yet  the  witness  was  clearly 
interested  in  reducing  his  proportion.  He  was  called  for 
the  purpose  of  bringing  in  another  to  contribute,  which 
would  have  the  effect  of  diminishing  the  amount  for  which 
he  himself  was  liable. 

Lord  Chief  Justice  Best. — I  agree  with  the  doctrine  of 
Brown  v.  Brown.  That  case  is  not  touched  by  Hudson  v. 

(a)  See  Crawder  v.  Shee^  1  Camp.  437- 
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1827.  Robinson;  for  there  the  witness  could  in  no  event  be  in- 
terested hi  the  result  of  the  suit — Lord  EUenborough  said : 
''  This  action  has  been  decided  against  the  defendant;  he 
is  not  thereby  precluded  from  suing  the  other  partners  for 
contribution^  provided  he  can  establish  by  evidence  his 
daim  against  them  as  partners.  The  record  in  this  action 
will  not  operate  as  an  estoppel  agunst  him  on  that  occasion, 
because  there  is  no  mutuality  out  of  which  the  estoppel 
can  legally  grow,  and  without  a  mutuality  there  can  be  no 
estoppel.  It  is  no  objection  to  his  suing,  that  the  record 
shews  he  was  not  a  partner.  If  it  could  be  used  for  that 
purpose,  the  objection  might  be  good;  but  this  record  can 
only  be  used  as  a  medium  of  proof  to  shew  that  the  now 
defendant  has  paid  a  certain  sum  of  money.'*  The  ground 
of  my  opinion,  that,  in  this  case,  the  witnesd  was  properly 
admitted,  is,  that  his  situation  could  not  in  any  respect  be 
altered  by  the  event  of  the  suit.  If  the  plaintiff  had  had 
a  claim  on  the  "witness,  and  had  merely  said  that  he  would 
not  enforce  it,  that  would  not  have  had  the  effect  of  rendering 
the  witness  competent;  but  the  plaintiff  in  fact  had  no 
claim  upon  him.  The  question  depends  upon  the  language 
of  the  fourth  resolution — **  That  the  expenses  be  borne  by 
the  creditors  present^  or  such  as  may  herea^r  come  into 
their  measures,  in  the  usual  way.^*  What  is  the  usual  way, 
is  not  expressed  in  the  agreement ;  we  must  therefore  have 
recourse  to  parol  evidence  to  explain  it.  The  conduct  of 
parties  also  is  material.  Each  of  the  creditors  was  severally 
answerable  according  to  the  amount  of  their  respective 
demands  on  the  estate  of  the  bankrupt.  This  understand- 
ing was  not  to  be  affected  by  after  circumstances;  one  was 
not  to  be  responsible  for  the  solvency  of  the. others:  if,  in- 
deed, it  were  so,  parties  would  be  cautious  of  attending 
such  meetings.  That  this  was  the  understanding  of  the 
plaintiff,  appears  from  the  fact  of  his  having  delivered  hb 
bill  making  all  his  debtors,  and  receiving  from  some  their 
several  proportions.    It  was  the  clear  understanding  of  all 
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the  parties^  that  each  was  to  be  individually  responsible  for 
a  proportion  of  the  aggregate  expense,  regard  being  had 
to  the  amount  of  his  debt  proveable  under  the  commbsion 
against  Mo$9f  and  that,  whether  the  others  paid  their  shares 
or  not,  his  liability  would  not  be  varied.  The  witness, 
therefore,  was  admissible;  he  was  liable  only  for  his  fair 
proportion,  and  that  he  had  paid.  I  am,  therefore,  of  opin- 
ion that  the  nonsuit  was  right. 

Mr.  Justice  Park. — ^The  witness  was  in  no  degree  in- 
terested in  the  subject-matter  of  the  suit;  he  was  not  a 
joint  contractor.  The  creditors  agree  that  certain  acts  shall 
be  done,  whereby  expense  is  incurred,  and  that  each  shall 
contribute  in  the  usual  way,'  which  is  explained  to  mean,  in 
proportion  to  the  amount  of  the  claim  of  each  on  the  bank- 
rupt's estate.  It  would  be  unjust  indeed  if  it  were  other- 
wise ;  for  then  a  creditor  whose  debt  was  small  would  have  to 
pay  as  much  as  another  who  had  a  large  claim.  Where 
underwriters  join  in  the  defence  of  an  action  on  a  policy, 
each  contributes  in  proportion  only  to  the  sum  subscribed 
by  him,  and,  if  one  proves  insolvent,  the  attorney  does  not 
call  on  the  others  to  make  good  his  default.  So,  here, 
there  is  no  joint  contract;  but  each  is  to  contribute  in  pro- 
portion to  his  own  debt:  each  contracts  for  himself. 

Mr.  Justice  Burrouoh. — The  only  question  is  whether 
the  parol  evidence  was  admissible.  It  was  offered  for  the 
purpose  of  explaining  an  ambiguity  in  the  contract,  and 
not  to  contradict  it;  it  was  therefore  admissible.  Each 
creditor  was  to  contribute  to  the  expenses,  in  the  propor- 
tion only  which  his  debt  bore  to  the  whole;  the  failure  of 
one  was  not  to  increase  the  liability  of  the  others.  The 
witness  therefore  could  have  no  possible  interest. 

Mr.  Justice  Gaseles  concurred. 

Rule  discharged. 

VOL.  XII.  Q 
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^S^'      ^  BmK'r.MoBEAu. 

Tiie  defemdoMi  A  RULE  WES  obtained  by  Mr.  Serjeant  Toddy,  ona  for- 
Si!^(Un.rib€  ™«"'  ^*y  *°  *^^  Term,  calling  upon  the  defendant  to  shew 
plaintiff  ^ihe  cause  why  the  writ  of  Jleri  facias  issued  herein  should  not 
Triniig  Term,  be  sei  asidoj  and  the  money  levied  therecm,  remaining  in 
wJSlL'lJISmi.-  the  hands  of  the  Sheriff,  paid  over  to  the  phuntiff.  The 
•loB  of  bankrupt  aflBdavU  on  whlch  the  motion  was  founded,  stated,  that,  at 

bioed  against  '  ' 

the  plaintiff,  n*  the  Sittings  in  Zcm(2on  after  last  Trinity  Term,  thedefend- 
ditainedhiacer-  ^ot  had  obtained  a  verdict  in  an  action  brought  against 
tuTi^s^fe?.  ^""  ^y  ^^®  plaintiff  on  certain  bills  of  exchange;  that,  on 
Final  judgment  the  SSnd  August,  1826,  a  commission  of  bankrupt  was 
the  14th  JVoem-  awarded  and  issued  against  the  plaintiff,  under  which  he 
that  the  costi  ^^  ^^y  declared  a  bankrupt,  passed  his  final  examination 
were  not  a  debt  qh  tjjg  gfh  October,  and  obtained  his  certificate  thereun- 

pfToreable  under  ' 

the  conmisaion,  dor  on  the  9th  November;  that  final  judgment  in  the  action 
that  the  piafaidff  was  signed  on  the  14th,  and  a  writ  of  ^fieri  facias  issued 
7^^ni^  *"  thereon,  returnable  m  eight  days  of  St,  Hilary,  in  the  pre- 
luch  cotta,  not-    sent  Term,  and  executed  on  the  1 9th  instant.    The  learned 

withttanding 

hia  ctrtiftcata.  Serjeant  contended  that  the  demand  for  costs,  constituting 
a  debt  proveable  under  the  commission,  was  barred  by -the 
certificate.  He  referred  to  Watts  v.  Hart  (a),  where  it 
was  held,  that,  if  a  plaintiff  becomes  bankrupt  after  a  non- 
suit at  Nisi  Prius,  and  before  judgment  of  nonsuit,  the 
costs  of  the  nonsuit  are  a  debt  proveable  under  the  com- 
mission— Scott  V.  Ambrose  (6),  where  the  plmntiff,  having 
sued  for  a  debt  before  the  bankruptcy  of  the  defendant, 
went  on  with  the  suit  after  his  bankruptcy,  and  had  judg- 
ment, and  the  defendant  obtained  his  certificate,  and  after- 
wards brought  a  writ  of  error,  which  was  nonprossed,  and 
the  costs  of  nonpros  in  error  were  awarded  i^gainsthim,  and 
it  was  held  that  he  was  discharged  by  his  certificate  fiN>m 
those  costs — and  Ex  parte  Charles  (c),  where  a  plaintiff, 

(a)  IB0B.&  PuL  134.  y.  Gilbert,  2  Mau.  &  Selw.  70, 

(6)  3  Man.  &  Selw.  326.  which  is  to  the  same  eifeot. 

(c)  14  East,  197.   See  also  Bun 
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in  an  action  for  a  Iveadi  of  promifle  of  marriage^  having 
teeow^iei  above  lOOL  daaaget  against  a  tfador,  wbo,  be- 
tween Tetdict  and  judgment,  comukted  an  act  of  bank- 
ruptcy-—it  was  held  that  the  debt  due  upon  the  judgment 
after  it  waa  entered  np,  was  not  a  good  petitioning«<redU 
tor*t  debt  wfaefeon  to  found  a  ( 


Mr.  Seijeant  Fimgktm  now  diewed  cause.-* The  oosts 
b  ^ufisti(m  do  not  constitute  a  debt  proreable  under  the 
phuBtiff 's  commiBsion.  The  only  section  in  the  6  Gso.  4v 
c  la,  which  rehtes  to  coats,  is  die  fifty-eigfatfa  <a),  and 
that  only  provides  for  the  plainiijrs  oasts.  In  Wmtter  t. 
Barnes  (6),  it  was  heU,  that  a  bankruptcy  oocurring  after 
ver£ct  fer  the  defendant  and  before  judgment,  and  snbso* 
queat  certificate,  were  no  bar  to  an  execution  after  judg* 
ment,  sued  out  against  the  plaintiff  for  the  costs  of  the  ao* 
tion.  LordOhief  Justice  GiSAs  in  that  case,  after  reading 
the  jodgment  of  the  Court  o{Kmg*s  Bench  in  Expatie 
Charles,  said :  '*  The  Court  in  that  case  fully  considered  all 
the  authorities  which  could  be  cited  in  favour  of  the  bank- 
rupt— Harsi  V.  Mead  (e) — Lmngford  v.  EUis  {dy-nLewis 
V.  Pere^  (e)-— and  Waits  v.  Sari;  and  they  Gonsidered  that 
they  overturned  those  cases,  and  I  cannot  but  think  dieir 
decision  was  a  sound  one.  The  damages  for  breach  of  a 
promise  of  mairiage  were  not  a  debt  until  the  judgment,  be* 
fore  which  the  act  of  bankruptcy  happened.  It  is  impossible 

(a)  Which  enacts—^  That,  if  shall  sIbo  be  entitled  to  proye  for 

asy  plamtiffux  any  action  at  law  the  oosts  which  he  shall  haye  in- 

or  suit  in  equity,  or  petition  in  enrred  in  obtaining  the  same,  al- 

banknqptcy  or  lunacy,  shall  hare  though  such  costs  shaU  not  hare 

obtained  anyjudgment,  decree,  or  been  taxed  at  the  Jdme  of  the 

order  against  any  person  whoshall  bankruptcy, 

hereafter  become  bankrupt,  for  (6)6Taunt.778|<S.C.  I  Marsh, 

any  debt  or  demand  in  respect  of  346. 

which  such  plaintiff  or  petitioner  (c)  5  Term  Rep.  365. 

shall  proye  uoder  the   commis-  (d)  1  H.  Blac.  29,  n. 

sioo,  such  ptointiir  or  petitioner  (e)  1  H.  Blac  29. 
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18S7-  ^  to  distinguish  between  that  case  and  this.  In  a  matter  in 
which  the  decision  of  another  Court  was  contrary  to  for- 
mer authorities,  we  should  not,  of  course,  change  our  own 
decision,  without  weighing  the  reason  of  the  case;  but 
there  is  more  reason  in  the  late  judgment  of  the  Court  of 
King's  Bench  than  in  the  previous  determinations,  which 
seem  to  have  followed  each  other  without  much  considera- 
tion* By  the  verdict  for  the  defendant,  he  was  entitled  to 
tax  his  costs;  but  no  debt  arose  thereon  till  judgment  had 
been  signed.  The  question  cannot  be  tried  by  a  better 
rule  than  by  examining  whether  an  action  could  be  brought 
for  the  demand;  and  it  is  clear  that  no  action  could  be 
brought  before  final  judgment  had  been  signed  (a)."  Mr. 
Justice  Heath  said:  **  In  the  case  of  Waits  v*  Hart^  I  ob- 
serve that  the  Court  reluctantly  ruled  that  the  costs  were 
a  debt  at  the  time  of  the  bankruptcy,  thinking  themselves 
bound  by  precedent;  but  evidently  against  their  own  incli- 
nation.**  A  verdict  creates  no  debt  until  it  is  matured  by 
judgment. 

Mr.  Serjeant  Taddy,  in  support  of  his  rule,  contended 
that  the  costs  were  an  inchoate  debt,  subject  to  the  contin- 
gency of  the  verdict  not  being  completed  by  a  judgment, 
and  therefore  capable  of  proof  by  virtue  of  the  d6th  section 
of  the  6  Geo.  4,  c.  16(6),  like  any  other  contingent  debt. 

(a)    See  Fry  v.  Malcolm,   4  the  commiBBionen  to  set  a  value 

Taimt.  705«  where  the  Court  said  upon  such  debt,  and  the  commis- 

that  an  adion  would  not  lie  for  sioners  are  hereby  required  to  as- 

costs,  the  mode  of  recovering  them  certain  the  value  thereof,  and  to 

being  by  attachment.  admit  such  person  to  prove  the 

(6)  Which  enacts—^'  That,  if  amount  so  ascertained,  and  to  re- 

any  bankrupt  shaU,  before  the  is-  ceive  dividends  thereon;   or,  if 

smng  of  the  commission,   have  such  value  shall  not  be  so  as- 

eontraeted  any  debt  payable  upon  certained  before  the  contingency 

a  condngency  wMch  shall  not  have  shall  have  happened,  then  such  per- 

happened  before  the  issiung  of  son  may,  after  such  contingency 

such  commission,  the  person  with  shall  have  happened,  prove  in  re- 

whom  such  debt  has  been  contract-  spect  of  such  debt,  and  recdve  his 

ed,  may,  if  he  think  fit,  apply  to  dividend  with  the  other  creditors. 
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Lord  Chief  Justice  Best. — The  56th  section  clearly 
does  not  apply  to  this  case.  It  only  speaks  of  debts  con- 
traded  before  the  issuing  of  the  commission.  Here  is  no 
debt  contracted  at  the  time  of  the  bankruptcy*  The  party 
is  made  a  debtor  by  a  proceeding  in  ifwiiym.  If  this 
were  otherwise,  there  would  have  been  no  occasion  for  the 
introduction  of  the  58th  section,  which  provides  lor  the 
proof  of  the  costs  of  a  plmnt^ff  in  obtaining  a  judgment 
for  a  debt  or  d^nand  in  respect  oi  which  such  pMntiff 
shall  prove  under  the  commission.  This,  therefore,  not 
being  a  contingent  debt  within  the  meaning  of  the  56th 
section  of  the  statute,  and  the  58th  section  not  applying  to 
the  defendant's  costs,  but  to  those  of  a  plainUff  oxHy^  I 
think  this  plaintiff  is  not  entitled  to  the  relief  he  prays* 

Mr.  Justice  Park. — In  Walker  v.  Barnes  it  was  held, 
that,  if  a  plaintiff  become  bankrupt  after  verdict  found  for 
the  defendant,  but  before  judgment  signed,  the  costs  are 
not  a  debt  proveable  under  the  commission,  and  that  exe*- 
cution  for  them  may  issue  against  him  notwithstanding  his 
certificate.  The  question  is,  has  the  statute  made  any  al- 
teration in  the  law  upon  this  subject?  Costs  upon  a  verdict 
are  clearly  not  a  debt  contracted;  to  constitute  this,  there 
must  be  an  agreement  or  contract  between  two  or  more 
persons.  The  58th  section  applies  only  to  the  plaits 
tiffs  costs;  no  provision  is  made  for  those  of  the  defends 
ant.  Unless,  therefore,  the  case  falls  within  the  56th 
section,  the  matter  is  left  as  it  was  before  the  passing  of 
the  statute* 

Mr*  JutfCice  Burrotjgh. — The  costs  of  a  plaintiff  and 
those  of  a  defendant  stand  under  very  different  circumstan- 
ces.   In  the  case  of  a  verdict  for  the  plaintiff,  the  costs  are 

not  ^storbing  any  former  divi-     ed,  notice  ofany  act  of  bankniptcy 
dend:  provided  such  person  had     by  such  bankrupt  committed.^ 
not,  when  such  debt  was  contract- 
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in  the  &nt  instance  forty  shiUings,  and  aftenrardiB  costa 
<2»  i»cremenk>  are  added;  there  U,  therefore^  a  debt  fren 
the  tnae  of  the  verdict:  but  it  k  otherwise  in  the  ease  ef  a 
Terdict  for  the  defendant,  for  there  nothing  is  ascertained 
until  the  costs  are  taxed.  In  the  ease  of  a  marine  pohoy*  if 
ibe  ship  be  lost  after  the  bankraptey  of  an  assurer^  the  debt 
arising  out  of  the  contingency  contracted  for  bdbre  the 
bankruptcy,  and  ascertained  by  the  subsequent  loss^  would 
perhaps  be  a  debt  proveaUe  under  the  dSth  section. 


iii  Justice  GASELBHconeuvred. 


Rule  discharged. 


Wednetday, 
Jan.  31s(. 

In  an  action 
againit  a  she- 
riff for  an  es- 
cape, the  Cottrt 
refused  to  allow 
tbeoniHtf  to  be 
changed  to  the 
county  in  which 
the  escape  took 
place,  although 
it  was  sworn 
that  all  the  wit- 
nesses resided 
there. 


Jenkins  v.  Lawrence,  Esq.,  Sheriff  of  Gloucestershire. 

A  HIS  was  an  action  of  debt  for  the  escape  of  a  person* 
charged  in  execution  in  the  custody  of  the  defondant  aa 
sheriff  of  the  county  of  Gloueester,^ 

Mr.  Serjeant  Peaie,  on  a  former  day,  obtamed  a  rule 
nisi  to  change  the  v^nue  from  London  to  GloucuUr.  The 
motion  was  founded  upon  an  affidavit  of  the  defendant^ 
stating  bis  belief  that  all  the  witnesses  resided  in  the  county 
of  Gloucester  J  of  the  under-sheriff,  stating  that  the  de- 
fendant would  be  put  to  great  expense  in  bringing  up  hia 
witnesses  to  London;  and  of  the  officer  by  whom  the  party 
had  been  allowed  to  escape,  stating  that  he  had  offered  to 
pay  the  plaintiff  any  reasonable  sum  he  might  reqture. 


Mr.  Serjeant  WiUe  was  now  about  to  shew  cause,  but 
was  stopped  by  the  Court,  who  called  on — 


Mr.  Serjeant  Peake  to  support  his  rule. — He  submitted 
Ibat  this  was  a  ftt  case  for  the  exercise  of  the  dncre- 
tion  of  the  Court,  inasmuch  as  the  whole  of  the  defend- 
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aiit*8  witnaases  wete  i^aident  hi  OtaucesterMrCf  and  tbe 
only  vkness  for  tbe  pbinliff  whoae  residence  waa  in  or  near 
hondan,  wae  the  party  who  would  be  called  to  produce  an 
office  copy  of  the  judgment  in  tibe  fermer  action. 


1827. 


l^d  Chief  Justice  Bss^.-r^This  is  tbe  last 
wbipb-  die  Court  will  interfere  to  change  the  vemie  faom 
the  pUoe  where  the  plaioftiff  has  thought  fit  to  lagr  it«< 
We  coo9iot  allow  the  Sheriff*s  officer  to  have  the  cause 
tried  in  his  own  county. 

Rule  discharged,  with  costs. 


Morrison  r.  Musfratt  and  others. 

JL  HIS  was  an  action  on  a  i>olicy  of  insurance  effected 
with  the  defendants,  the  directors  of  the  Peliean  Assurance 
Company,  on  tb^  Kfe  of  one  Mrs.  Elgin* 

TBe  cause  wa^  tried  before  Lord  Chief  Justice  AbbaiU 
a|t  the  last  Su^nn^  Assizes  for  LmsQln.  The  facts  detail- 
ed in  evidence  wei^  a^  follow: — 

A  surgjeou^  whQ  had  attended  Mrs.  Slgin  for  several 
years  prior  Xo-Febrnmy^  1801,  but  whp  had  not  seen  her 
professionally  in  the  interim^  was  applied  to  just  before 
the  policy  was  effected,  to  certify  as  to  her  state  of  health. 
He  accordingly  examined  her  on  the  19th  March,  and  af- 
terwards certified  that  she  was  in  good  health,  and  was  not 
afflicted  with  any  disease  which  would  tend  to  shorten  her 
life.  The  insurance  was  thereupon  effected  in  April,  1828. 
Mrs.  Elgin  died  of  a  pulmonary  disease  in  April,  1824w 

Subsequently  to  February,  1821,  and  before  the  date  of 
the  eertificatci  Mrs.  Elgin  was  under  the  ease  of  another 
medical  man,  a  Mr.  Bland,  who  thought  her  consumptive. 


had  been  any  mbrepresentatioii ;  bat  omitted  to  call  tbeir  attention  to  tlie  illneues 
Ae  attendance  of  Mr.  A—- The  Court  directed  a  new  trial 


Wtdnaday, 
Jan.  ZUU 
An  insurance 
was  effected  up- 
on the  life  of  one 
Mrs.  £.  on  the 
certificate  of  a 
medical  man 
who  had  been 
her  usual  mcdi«> 
cal  attendant ; 
butysubsequent- 
ly  to  the  last  at- 
tendance of that 
gentleman,  Mrs. 
E,  had  had  two 
serere  illnesseSf 
in  which  she 
WHS  attended  by 
a  Mr.  B,t  ano- 
ther surgeon, 
who  thought  her 
consumpdve. 
These  illnesses, 
and  the  attend- 
ance of  Mr.  B. 
were  not  disclos- 
ed to  the  ofSce 
at  the  time  the 
policy  was  ex- 
ecuted.    The 
Judge  left  it  to 
the  Jury  to  say, 
whether  there 
of  Mrs.  i;.  and 
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During  this  period  she  had  been  twice  alanningly  ill.  The 
facts  of  the  attendance  of  Mr.  Bland,  and  the  ilhiess  of 
Mrs.  Elgin,  were  not  communicated  to  the  defendants  at 
the  time  of  the  execution  of  the  policy. 

His  Lordship  left  it  to  the  Jury  to  say  whether  there 
hsBid  been  any  misrepresentation;  but  omitted  to  call  their 
attention  to  the  facts  of  Mrs.  Elgin's  illness  and  the  con- 
sequent attendance  of  Mr.  Bland. 

The  Jury  found  for  the  plaintiff— damages  £1000« 


Mr.  Serjeant  Wilde,  in  the  last  term,  obtained  a  rule 
nisi  that  this  verdict  might  be  set  aside  and  a  new  trial  had, 
on  the  ground  that  the  representations  made  at  the  time 
of  effecting  the  policy ,  touching  the  state  of  health  of  Mrs. 
Elgin,  did  not  contain  a  full  and  fair  disclosure  of  all  the 
circumstances  to  which  the  attention  of  the  assurers  ought 
to  have  been  called. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Toddy  now' 
shewed  cause. — The  evidence  disclosed  no  misrepresenta- 
tion as  to  the  state  of  health  of  Mrs.  Elgin  at  the  time  of - 
effecting  the  policy.  Whatever  her  previous  condition  had ' 
been,  she  was  then  an  insurable  life.     The  defendants  had 
all  the  information  they  were  entitled  to  receive.    At  all . 
events,  the  plaintiff  is  an  innocent  party;  no  fraud  is  im- 
putable to  him. 

Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant  Wilde,  in 
support  of  the  rule. — The  question  is,  not  whether  Mrs. 
Elgin  was  an  insurable  life,  or  whether  she  died  of  a  dis- 
ease of  long  standing ;  but  whether  there  has  been  any 
misrepresentation  or  suppression  of  fact  by  the  surgeon 
who  signed  the  certificate,  or  by  any  other  person  concern- 
ed in  causing  the  insurance  to  be  effected.  In  Lynch  v. 
Hamilton,  Lord  Mansfield  said  (a) :  **  No  doubt,  upon  es- 


(fl)  3  Taunt.  44. 
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tebliahed  principles,  a  person  insuring  is  bound  to  oommu*  \W 
nicate  every  intelligence  he  has  that  may  affect  the  mind 
of  the  under-writer  in  either  of  these  two  ways;  first,  as 
to  the  point  whether  he  will  insure  at  aU;  and  secondly, 
as  to  the  point  at  what  premium  he  will  insure.*"  If  any 
important  fact,  calculated  to  operate  on  the  minds  of  the 
assurers,  be  not  disclosed  to  them  at  the  time,  the  policy 
is  void.  Both  parties  should  have  equal  knowledge  of  the 
circumstances.  In  Huguetdn  v.  Rayley  {a),  where  the  con- 
ditions  of  a  life  insurance  required  a  declaration  of  the 
state  of  health  of  the  assured,  and  the  policy  was  to  be 
valid  only  if  the  statement  were  free  from  all  misrepresen- 
tation and  reservation:  the  declaration  described  the  as- 
sured as  resident  at  Fisherion  Anger;  she  was  then  a  pri- 
soner in  the  county  gaol  there — ^it  was  held,  that  it  was  a 
question  for  the  Jury,  whether  the  imprisonment  were  a 
material  fact,  and  ought  to  have  been  communicated.  In 
Fitxherbert  v.  Meeker  (A),  it  was  held,  that  any  person  act- 
ing by  the  orders  of  the  assured,  and  who  is  anywise  in- 
strumental in  procuring  the  insurance,  is  bound  to  disclose 
all  he  knows  to  the  under-writer  before  the  policy  is  effect- 
ed; and  that,  where  any  misrepresentation  arises  from  his 
fraud  or  negligence,  the  policy  is  void.  In  Bufe  v.  7br- 
ner  (c),  where  il*,  who  has  resided  abroad,  having  two  ware- 
houses, wrote  to  this  country  for  the  purpose  of  effecting 
an  insurance  upon  one  of  them  only,  without  stating  (as 
was  the  fact)  that  a  house  nearly  adjoining  it  had  been  on 
fire  on  that  evening,  and  that  there  was  danger  of  the  fire 
again  breaking  out;  and  sent  his  letter  after  the  regular 
post  time;  and  the  fire  having  broken  out  again  on  the 
day  next  but  one  following,  and  consumed  A*b  warehouse 
— ^it  was  held,  that  this  was  a  material  concealment,  al» 
though  ^.'s  letter  was  written  without  any  fraudulent  in- 

(fl)  6  Taunt.  186.  (c)  2  Marsh.  46;  S.  C.  6  Taant 

(b)  I  Term  Rep.  12.  338. 
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teB^Wf    Tbe  principlds  which  govern  oaaea  of  this  de* 

i^j^^y     sfiiji^tioii.  ar^  clenrly  kid  down  by  Lcnrd  Mtrnf/ieU,  in  the 

ifjvsmxT,     ^*^'  ^  ^•^^  ^*  JBoeAw  (a)*    All  the«e  authorities  shew 

tha  Moessity  Qf  Ihie  strictest  good  Isilb  in  eflSecting  an  m* 

8wsi¥(e.    ii^pc^  th^  i^tMs  did  not  contract  on  eqnal 


liOrd  Chief  Justice,  BB9T^-^We  do  not  decide  as  to  wbe^ 
thev  tlMit  wh)<db  ws^npli  dy«closed  to  the  office  aib  the  tune 
tUn ins waocc^  waaeffectedwas  materiel ov  not;  diatiaa 
qa<S8jtipn  &r  ^^  <Juiys  we  onlyfom  a  judgment  so  fiur  as 
tc^say-  th^t  b^fi^pvoiichestoit  It  i^ppears  that  Mrs.  El- 
gk^.hf^  hem  attended  b;  a  medical  man  who  could  have 
ffBWfK  a  b^itter.  opinioni  m  to  her  state  of  health  than  dm 
pernor  to  whom  the  assmEcrs  were  refened  as  her  usmd 
ipedical  attendant.  She  had  been  unSier  the  care  of  Mr. 
J^lpnd.  The  oflipe,  should  have  hem  infmned  of  dkat 
fact*  It  was  fcir  the  Jury  to  say  whether  the  concealment 
was  of  a  ftct. «o material  aa to  avoid  the  policy:  whether 
thQ  siqppressioB  arose  fir<»n  fiuud  or  fromaccident  is  quite 
immaterial^  I  am  of  opinien  that  there  should  be  a  new 
trifJft  oa  payipent  of  costs. 

Mi*  Justice  BtiaaouGH  (6). — A  material  point  in  this 
case  was  not  left  to  the  Jury^  nor  observed  up<m  by  the 
Judge*.  The  assurers  were  not  informed  Uiat  Mrs*  Elgin, 
whose  Ufe  they  were  about  to  insuFo,  had  been  attended 
by  |fr.  Bkml,  who  thought  her  extremely  ill.  Had  they 
kpawn  this  fi^t»  they  might  have  examined  him. 

Mr*  Justice  GASBLSE.*-^It  appears  that  Alfara.  E^gin  had 
for  several  weeks  been  attended  by  a  medical  man,  who 
coi^ide^  her  in  danger.  The  question  is,  whether  the 
office  would  not,  had  they  known  this  fact,  have  paused 

(a)  3  Burr.  1909|  S.  C.  1 W.  Blae.  693.  (6)  Mr.  Justice  P«*ib  wsi  sbeeiit. 
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ere  they  executed  the  policy,  or  made  some  alteration  in  1887-. 
the  terms  of  the  insurance.  In  Wittes  ▼•  Ohver  (a),  which 
was  an  action  on  a  policy  on  goods  from  Berderygge  to 
Lomdmh  effieled  by  the  eonaignees  on  the  IStb  Deetmbetp 
widiout  coaummiGating  a  letter  feGei?ed  by  them  the  day* 
befbr»»  hut  dateitha  aOdi  MiMMfer,  iufbrming  ibem  idtM 
the  eaptain  wooU;  saS  the  next  day,  and  dkectinig  thtm» 
if  he  ahouU  not  be  amimdy  lo  effed  &e  inswranee  aekwr 
as  possible— this  was  held  to  be  a  matoiel  oonceafaneiit, 
altluMigh  the  aUp  did  aei  in  ftct  set  sail  Mtil  the  the  «4(h 
Dtoceaiiir.  In  lAUMmk  M^Dkum,  lir.  «lnstiee  Jioote 
sagpt  (A):  **There  ia  ne  donbl  of  the  general  peopoaitioBk 
that  eTerymelenalciffeamstaiioe  moat  he  diaaioaed^  aed  it 
waaftr  the  Jury  to  aay  how  far  tfw  dgcumatanee  bafoie 
llMBiwaBmateridL'*  So^intfaeeaseef  jHaig«iiifeT4i{ki9l^^ 
it  waa  hdd  te  be  for  the  Jeiy  to  say  whether  Ae  fiiet  eo»-. 
oeafed  were  material  or  not. 

Rule  absolute,  on  payment  of  co8l»(c)« 

(a)  ]  New  Rep«  14.  and  bdng  applied  to  by  tbe  ag^ent 

(b)  I  New  Rep.  153.  of  the  Insurance-office  for  infor- 

(c)  This  dediioB  has  been  con-  ma^Ras  to  the  stateof  heahih&c. 
iiraiedb7theCoiin«fUv*«£9iidk  of  IC,  sudhefcnwaoilMigabinilL 
in  the  case  of  Lmdenau  v.  Detbo'  lum,  but  direcCed  the  f^^ot,  to  get 
rough  (8  Bam.  &  Cress.  586 ;  S.  C.  the  necessary  information  where- 
3  Man.  &  Ryl.  46),  and  again  by  ever  he  could :  the  agent  accord- 
this  Cowty  in  the  ease  of  EMt€it  tr.  ingly  applied  to  tbe  life,  who  made 
Dtakm-trngk  (3  Moofe&  P.  190;  &  a  fite  ivpreaeatatioo  as  la  ^a 
C.6Biai-503>    Inihe fomer it  medical  ma»  by  whosoi  he  had 

,  was  held,  that,  if  the  assured,  at  the  usually  been  attended— it  was  held 

time  of  effecting  the  policy,  con-  that  the  plaintilFwas  bound  by  the 

oeal  froai  the  assurers  aay  thiag  BriswpreosBCattsn    of    the    life, 

thslitismaterislfor  then  to  know,  tboagh  mads  without  Us  Iwow* 

the  policy  is  Yoid.    In  the  latter,  ledge;  and  that  the  policy  waa 

the  plaintiff  bdng  about  to  effect  void, 
an  insurance  on  the  fife  of  one  A, 
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1827. 

T%undaif, 
Feb,  !«/. 

A  capiat  into 
Cambridg0thire 
Msued  on  ad  af- 
fidaTit  filed  with 
the  filacer  for 
that  county.    A 
testatum  eafiat 
Into  Demmthire 
afterwards  luu- 
ed  before  the 
retom  of  the 
capiast  without 
a  new  affidavit 
or  an  office  copy 
of  the  original 
affidavit — the 
same  officer  be- 
ing filacer  for 
both  counties:— 
The  Court  re- 
vised to  set  aside 
the  tettatum. 

The  indorM- 
ment  of  an 
aggregate  sum 
on  the  back  of 
the  writ,  is  suf- 
ficient to  satisfy 
the  words  of  the 
sutute  12  Geo, 
1,  c.  29,  al- 
though  the  affi- 
davit to  hold  to 
bail  contain  se- 
veral distinct 
Items  or  causes 
of  action. 


Martin  and  Wife  v.  Bidgood. 

A  RULE  was  obtained  by  Mr.  Serjeant  Bosanqueit  on  « 
former  day  in  this  temiy  calling  on  the  plaintifis  to  shew 
cause  why  the  writ  of  testatum  capku  issued  against  the 
defendant  in  this  cause,  should  not  be  set  aside  for  irregu- 
larity! and  the  defendant,  who  had  been  arrested  thereon, 
discharged  on  entering  a  common  appearance. 

The  affidavit  upon  which  the  motion  was  founded,  stat-* 
ed,  that  the  defendant  had  been  held  to  bail  at  the  suet  of 
the  plaintifis,  on  an  affidavit  of  debt  alleging  that  he  was 
indebted  to  them  in  the  sum  of  1,345/.  7s.  6d.  for  princi- 
pal and  interest  due  on  a  bond,  and  then  in  arrear  and 
unpaid,  and  also  in  the  sum  of  650/.  J2s.  6d.  for  money 
lent;  that  the  original  writ  of  capias  in  the  cause  was  is- 
sued into  Cambridgeshire,  tested  on  the  17tfa  NatenAer^ 
1826,  returnable  in  fifteen  days  of  St.  Martin,  and  that 
the  affidavit  was  sworn  before  and  the  praeipe  filed  with 
the  filacer  for  tfaat  county;  that  a  testatum  capias  was  af- 
terwards issued  into  Devonshire,  tested  on  the  6th  Novem- 
ber, returnable  on  the  first  return  of  the  present  term,  under 
which  last-mentioned  writ  the  defendant  was  arrested  on 
the  SSrd  November;  but  that  no  original  .had  been  return- 
ed and  filed  with  the  filacer  for  the  county  of  Devon,  nor 
any  affidavit  of  debt  or  praecipe  in  or  as  of  Michaelmas 
Term  last.  The  capias  was  indorsed,  "  oath  for  2,000/. 
affidavit  filed  in  Cambridgeshire,  17th  November,  1826.** 

The  objections  were — 

First,  that  the  testatum  capias,  issued  into  Devonshire, 
was  not  founded  on  the  capias  issued  into  Cambridgeshire, 
the  testatum  being  tested  before  the  return  of  the  capias; 
and  that  there  was  no  affidavit  of  debt  sworn  before  and 
filed  with  the  filacer  for  Devonshire  to  warrant  the  testa- 
tum  capias.  DorviUe  v.  Whomwell  {a)  was  referred  to, 
(a)  10  B.  Moore,  318 ;  .9.  C.  3  Blag.  39. 
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where,  on  an  affidavit  of  debt  sworn  before  and  filed  with 
the  filacer  for  Middlesex^  a  capias  ad  respondendum  issu- 
ed to  the  sheriff  of  that  county  against  the  defendant,  who 
not  being  found  there,  an  office  copy  of  the  affidavit  certi- 
fied by  the  filacer  for  Middlesex  was  filed  with  the  fihcer 
for  Yorkshire,  whereupon  a  second  capias  was  issued  into 
the  latter  county,  instead  of  a  testatum  capias,  and  the  de- 
fendant was  thereon  arrested — the  Court  held  this  second 
writ  to  be  irregular,  there  being  no  affidavit  to  warrant 

it(«). 

Secondly,  that  the  indorsement  on  the  back  of  the  writ 
was  not  made  pursuant  to  the  statute,  IS  Qeo.  1,  c.  89, 
which  requires  the  sum  or  sums  specified  in  the  affidarit 
to  hold  to  bail  to  be  indorsed  on  the  back  of  the  writ;  in- 
asmuch as  the  indorsement  was  of  a  single  sum,  and  the 
affidavit  specified  two  distinct  debts,  viz.  1,345/.  ^s.  6d. 
due  on  a  bond,  and  650/.  lis.  6d.  for  money  lent. 

Mr.  Serjeant  Wilde  now  shewed  cause. — DorpiUe  v. 
WhomweU  is  an  essentially  difierent  case  firom  the  present, 
for  there  the  plaintiff  had  issued  a  second  capias  instead 
of  a  testatum  capias.  So,  in  Anderson  v.  Hayman  (i),  the 
second  writ  was  a  capias  instead  of  a  testatum  capias. 
Formerly,  it  was  the  practice  when  the  defendant  lived  in  a 
different  county  from  that  in  which  the  plaintiff  meant  to  lay 
the  venue,  to  sue  out  a  capias  into  the  latter  county,  and 
then  a  testatum  capias  into  the  other,  because,  by  declar- 
ing in  a  different  county  from  that  into  which  the  capias 
issued,  the  plaintiff  lost  his  bail;  but,  by  the  rule  of  Court 
at  Hilary  Term,  92  Oeo.  2,  it  was  ordered,  that,  when  a 
defendant  was  arrested  by  virtue  of  a  capias  in  any  coun- 
ty, and  bail  was  put  in  thereupon,  the  plaintiff  might  de- 
clare in  a  different  county  without  its  being  deemed  a  wai- 
ver of  the  bail.    A  new  affidavit  is  unnecessary  where  a  teS" 

(a)  But  Me  Ba^  ▼.  Durant,  2  Tamt.  161.    (6)  2  B.  Moore,  192. 
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nfi7-  Mtm  ia  uMiedj  die  practice  k  to  file  an  office  capy  of  the 
MMm  ^^f^^^^  ^9^°  which  the  capku  hmoedf  wMi  the  fihuser  for 
Ihe  county  into  which  the  teHaium  isaoes.  Here«  however^ 
the  affidavit  wae  filed  with  the  proper  officer,  for  the  oS^ 
fice  of  filaoerfor  ihe  two  coofttieB  of  De9on  and  Gomn 
iridge  IB  held  by  the  aoaie  person  (a),  fa  Zhdkm  ▼» 
JBofnet  (6%  tan  inegularity  in  the  processi  whidi  was  a 
epeoiel  cmpiae  issued  on  an  affidavit  sworn  at  the  bill  of 
MUUl^ea  oSeib,  was  held  to  be  waived  by  the  defendant's 
putting  in  special  bail. 

The  cucB  of  Davu'v.  Omen  <c),  ComperihwaUe  v.  Owen 
iA,  MUsieadr.  Coppard  (e),  andShmw  v.  Maxwell (/),  are 
authorities  to  aheWf  that,  if  neoessary,  the  Court  will  either 
amend  the  xMriginal  oapiae^  or  allow  a  new  one  to  be  is*- 
sued. 

There  is  no  ground  fi>r  the  other  olsgection ;  the  indorse* 
ment  on  the  writ  is  aooording  to  the  usual  practice. 

tSx.'SeilQ^uit  Botanqmelf  in  supp6rtv>f  his  rule. — ^Any 
objection,  though  it  be  only  tedinicsl,  will  avail  in  fiivocfr 
of  the  'liberty  of  the  subject.  If  the  arrest  be  improper  at 
the  time  of  making  it,  no  subsequent  proceectiiv  can  make  it 
regular.  DarpiUe  t.  WkomweU,  and  Anderson  v.  Haynum^ 
are  authorities  to  shew,  that,  where  a  eapiae  has  been  i»- 
siied  into  one  county,  and  a  new  oapiae  instead  of  a  ieetor 
turn  oapioi  afterwards  issues  into  another  county,  the  affi* 
davit  on  which  the  first  writ  issued  will  not  siippoft  the  ae- 
icond.  Here,  the  defendant  has  been  arrested  upon  a  iee- 
i€^um  tafias  issued  into  the  county  of  Deeon^  there  being 
neither  original  writ  nor  affidavit  to  warrant  it.    The  ea* 

(s)  ia  Bqj^v.Durmit  (2  Tanat.  (b)  1  Msu.  k  fidw.  230. 

162)  also,  the  same  person  execu-  (c)  1  Bos.  &  Pul.  342. 

ted  the  office  of  deputy  filacer  for  (d)  3  Term  Rep.  667- 

MiddUus  and  Surrey,  the  counties  (e)  5  Term  Rep.  272. 

into  which  the  writs  in  that  case  (/)  6  Term  Rep.  460. 
retpsetively  issued. 
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fia$  imed  into  CamM^g^Ure  w9b  terted  on  the  tVtk 
Nwember,  returnable  on  the  last  reluiB  of  Miekaelmaf 
Term;  the  testatum  was  not  founded  upon  the  capiat 4  it 
was  not  tested  on  the  quarto  die  post  of  the  original  writ, 
hot  on  the  6th  NoeenUfer^  returnable  on  the  first  setom  of 
the  present  HUaty  Term. 

If  these  he  diffiwent  and  distineft  causes  of  aelion,  ^thegr 
mst  all  be  qpeoifled  in  the  affidavit  to  hold  to  baM;  and 
the  statute  requires  the  mum  so  specified  in  the  affidavit 
to  be  indorsed  on  the  writ.  This  indossenent,  4hefefi>m, 
is  iiregular. 


Lord  Chief  Justice  BBsT.«^n  this  esse  an  application 
has  been  made  to  the  Court  to  discharge  the  defendant 
on  two  gvoimds.  The  first  ground  is,  that  the  deftmdaot 
was  arrested  in  Devonshire  on  a  testatmm  capias  isrsgulai^ 
ly  issued,  inasmuch  as  it  was  issued  before  the  return  of 
the  original  capias^  which  was  directed  to  the  sheriff  of 
Cambridgeshire.  Even  if  this  were  clearly  made  out,  we 
should  not  leel  disposed  to  disturb  the  unifiMm  {wactice 
both  of  this  Court  and  of  the  Court  o£  King's  Beueh.  Ab 
in  the  Ming^s  Benahf  the  latitat  is  supposed  to  issue  after 
a  bill  of  MidMesex^  though  the  bill  of  Middlesex  does 
not  in  fact  issue,  and  the  recital  in  the  latitat  is  not  true; 
ao  here,  the  capisw  issues  upon  a  supposed  original  writ, 
•Shoii^  no  such  writ  is  in  faot  iskued:  but  we  allolr  this 
original  to  be  au^ilied  in  the  case  of  an  outlawqr  <ir  a 
writ  of  error.  If  it  were  necessary  in  -this  ease,  we  would 
now  aBow  an  originsl  writ  to  be  sued  out  to  warrant  the 
issuing  of  the  seobnd.  It  appears  that  the  tesSatum  Was 
issued  by  the  same  officer  with  whom  the  affidavit  was  filed, 
and  by  yshom  the  capias  was  issued.  I  am  clearly  of  opin- 
ion that  there  is  no  foundation  for  this  objection. 

The  second  point  relates  to  the  indorsement  on  the 
back  of  the  writ.  The  statute  12  Geo.  1,  c.  2S),  was  passed 
upwards  of  a  century  ago,  and  this  is  the  first  time  that 
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such  an  objection  has  been  attempted.  The  practice  in- 
variably  has  been  according  to  the  course  pursued  in  this 
case% 

Mr.  Justice  Park. — I  agree  with  the  decisions  in  An^ 
derson  v.  Hayman,  and  DarviUe  v.  WAomwellf  but  those 
cases  are  distinguishable  from  the  present^  inasmuch  as  in 
both  the  second  writ  was  a  new  capias  instead  of  a  iesia^ 
turn*  Here,  the  iesiaium  was  ccnrectly  issued ;  for  the 
filacer  for  Cambridgeshire  is  the  proper  officer  for  issuing 
writs  into  Devonshire. 

As  to  the  second  objection,  if  it  were  necessary  to  in- 
dorse on  the  writ  all  the  different  items  set  forth  in  the  af- 
fidavit, the  indorsement  would  be  a  mere  recapitulation  of 
the  affidavit.  The  statute  does  not  require  more  than  the 
aggregate  sum  to  be  indorsed. 

Mr.  Justice  Burrouoh  expressed  his  assent  to  what 
had  fidlen  from  the  Lord  Chief  Justice,  and  observed  that 
the  indorsement  required  by  the  statute  was  rather  for 
the  purpose  of  giving  information  to  the  sheriff"  as  to  the 
amount  for  which  he  was  to  take  bail,  than  for  any  other 
purpose. 

Mr  Justice  Gasblee. — ^The  first  objection  b  answered 
by  the  fact  that  the  affidavit  has  been  filed  with  the  proper 
officer*  The  act  requnres  the  indorsement  for  the  instruc- 
tion of  the  sheriff^,  to  inform  him  for  what  sum  he  is  to  re- 
quire baiL  The  sum  total  is  enough.  The  back  of  the 
writ  is  not  to  be  made  a  bill  of  particulars* 

Rule  discharged,  with  costs. 


m  THB  SEYBMTH  AND  SIOHTH  TEARS  OF  GEO.  lY.  241 

1827. 

Adamson  r.  Jaryis.  JViTa^ 

X  Ills  was  an  action  on  the  case  for  a  deceit  on  the  sale  a  count  in  ctse 
of  goods,  in  respect  of  the  title  of  the  vendor.  StfSfdwf  wt* 

The  first  count  of  the  declaration  stated^  that,  on  the  let  ?<;««"«*  «fcef 

'  Uin  cittle,  and, 

March,  1817»  to  wit,  at  London^  a  certain  conunission  of  being  so  po«- 
bnnkraptcyundertheGreatSealofGrtfa/Srf/atii,  bearing  ^^^l^nted 
date  at  Westmin$ter,  on  the  day  and  year  aforesaid,  upon  "e  p'^S? (f„ 
the  petition  of  the  defendant  and  one  Richard  Hobson,  •ucUoneer)  that 
since  deceased,  and  whom  the  defendant  had  survived,  was  entitled  to  aeU 
duly  awarded  and  issued  out  of  his  Majesty's  High  Court  ^,^^him 
of  Chancery t  against  one  Joseph  Somersettt  who  was  after-  ^  p^  ^^^  ^p 
wards,  to  wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  duly  de-  tion;  that  the 
dared  a  bankrupt,  and  the  said  defendant  and  Richard  ntUeanrpaid^ 
Hobsan,  in  his  life-time,  were  afterwards,  to  wit,  on  Sec.  ^^^^^  thl^ 
aforesud,  at  &c.  aforesaid,  duly  elected,    chosen  and  fendant;  that 

-,  At  •■/■>  /»i-i**  defendant 

appomted  assignees  of  the  estate  and  effects  of  the  said  deceived  and 
Joseph  Somerseii  under  the  said  commission,  and  after-  pufj^uff  iVuos, 
wards,  to  wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  pos-  to  wit,  that  ho 

/^  wai  not,  tU  the 

sessed  themselves  of  divers  cattle,  goods  and  chattels  of  time  iff  the  taid 
great  value,  to  wit,  of  the  value  of  1,100/.  of  lawful  money  entitiedto  Lu 
of  Great  Britain,  as  such  assignees;  that  the  said  defend-  S^t^*^*^/°* 
ant  and  Richard  Hobson  having  so  possessed  themselves  owner  after- 
of  the  said  cattle,  goods  and  chattels,  the  defendant,  after-  piaindfi;  and  re- 
wards, to  wit,  on  the  18th  April,  in  the  year  aforesaid,  at  ^^^ht^iS'of 
&c.  aforesiud,  represented  and  affirmed  to  the  plaintiflf  the  catUe  lo 

sold— breach 

that  they^  the  defendant  and  Richard  Hobson,  as  such  as-  non-payment  by 
signeesj  were  l^aUy  and  of  right  entitled  to  sell  and  dis-  onhe^ttm•o re- 
pose of  such  cattle,  goods  and  chattels,  and  then  and  there,  ^^''^  ^<| . 
as  such  assignees  as  aforesaid,  requested  the  plaintiff,  as  sufficient  after 
an  auctioneer,  to  put  up  and  expose  the  same  for  sale  by 
pubfic  auction;  and  the  plaintiff,  confiding  in  the  said  re- 
presentation and  affirmation  of  the  defendant,  and  believ- 
ing the  same  to  be  true,  and  not  knowing  to  the  contrary 
thereof,  did  afterwards,  to  wit,  on  &c.  last  aforesaid,  at 
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1827<         &c.  aforesaid,  put  up  and  expose  for  sale  by  public  auction 
the  said  cattle,  goods  and  chattels,  as  the  proper  cattle, 
goods  and  chattels  of  the  defendant  and  Richard  Hobson^ 
as  such  assignees  as  aforesaid,  and  then  and  there  sold  the 
same  to  divers  persons  then  and  there  assembled  for  the 
purchase  thereof,  for  a  large  sum  of  money,  to  wit,  the  sum 
of  601/.  9s.  2d.,  and  the  plaintiff,  after  deducting  and  pay- 
ing thereout  divers  sums  of  money  which  he,  aa  such  auc- 
tioneer, was  entitled  to  deduct  and  bound  to  pay  thereout, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  187J!.  18;.  lie/.,  paid  over  the  residue  thereof, 
to  wit,  the  sum  of  413/.  lOs.  3c/.,  to  the  defendant  as  such 
assignee  as  aforesaid:  Whereas,  in  truth,  the  defendant 
deceived  and  defrauded  the  plaintiff  in  this,  to  wit,  that 
the  said  defendant  and  the  sidd  Richard  Hobsan  were  tlot, 
at  the  time  of  such  sale,  legally  or  of  right  entitied  to  sell 
and  dispose  of  the  said  cattle,  goods  and  chattels,  or  of 
any  part  thereof,  to  wit,  at  &c«  aforesaid :  And  the  plaintiff 
further  said,  that  afterwards,  to  wit,  on  the  18th  January, 
1882,  the  said  commission  of  bankruptcy  so  awarded  and 
issued  against  the  said  Joseph  Samersett  was  in  due  form  of 
law  superseded,  and  thereupon,  afterwards,  to  wit,  on  the 
14>th  May,  1832,  at  Westminster,  in  the  county  of  Middlesex, 
before  the  Right  Honorable  Sir  Robert  DaUas,  knight,  and 
his  companions,  then  being  his  present  Majesty's  Justices  of 
the  Bench  there,  the  said  Joseph  Somersett  brought  a  cer- 
tain action  against  the  plaintiff  to  recover  the  value  of  the 
sdd  cattle,  goods  and  chattels  so  sold  by  the  plaintiff  as 
aforesaid ;  and  such  proceedings  were  tiiereupoa  had  in 
the  said  action,  that  the  said  Joseph  Somersett  Bfter/fardn, 
to  wit,  in  Trinity  Term,  m  the  third  year  or  tne  reign  of 
bis  present  Majesty,  King  George  the  Fourth,  before  the 
said  Justices  of  the  Bench  at  Westminster  aforesaid,  to 
wit,  at  London  aforesaid,  by  the  consideration  and  judg- 
ment of  the  said  Court,  recovered  against  the  said  plaintiff 
a  large  sum  of  ^oney,  to  wit^  the  sum  of  1,100/.|  as  and 
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t&t  the  yalae  of  the  said  cattfe,  goods  and  chattels  so  sold  827. 

by  the  plaintiff  as  aforesaid,  and  the  further  sttmof95f.  adamson 
fhr  his  costs  and  charges  about  his  suit  in  that  behalf  ex- 
pended, making  in  the  whole  the  sum  of  1,195/.,  as  by  the 
record  kad  proceedings  thereof,  still  remaining  in  the  sdd 
Court  at  Wesimitnier  aforesaid,  more  fully  appears:  And 
the  plaintiff  further  said,  that  afterwards,  to  wit,  on  thfe 
SSrd  November^  iti  the  year  last  aforesaid,  he  was  forced 
and  obliged  to  pay,  and  did  pay  to  the  said  Joseph  Somer- 
sett  the  said  sum  of  ],195/.;  and  the  plaintiff  was  also 
ibrced  and  obliged  to  lay  out  and  expend  a  certain  other 
large  sttin  of  money,  to  wit,  the  sutn  of  500/.,  in  and  about 
defending  the  Said  action  so  brought  against  hfan  as  afore- 
said, and  in  and  about  taking  and  procuring  other  neces- 
sary proceedings  made  incumbent  Upon  him  in  consequence 
of  the  said  sale  and  recovery :  Of  all  which  said  several  pre- 
mises the  defendant  afllerwards,  to  wit,  on  &c.  last  afore- 
said, at  &c.  aforesaid,  had  notice,  and  then  and  there  ought 
to  have  pdd  and  satisfied  to  the  plaintiff  the  said  sums  of 
money  which  he  the  plaintiff  was  so  forced  and  obliged  to 
pay,  lay  out,  and  expend  as  aforesaid,  and  was  then  and 
there  requested  by  the  plamtiff  to  pay  hhn  the  same:  Ne- 
vertheless, the  sdd  defendant,  not  regarding  his  duty  in 
that  behalf,  but  contriving  and  intending  to  defraud  and 
injure  tiste  plaintiff  in  this  respect,  did  not  nor  would,  al- 
tlK>agh  often  requested,  pay  or  satisfy  to  the  plaintiff  the 
said  BUiUa  of  tooney  above  mentioned,  or  any  or  either  of 
them,  or  any  part  diereof,  but  had  thitherto  trholly  refu»- 
^d,  ittid  itSI  did  refuse  so  t6  do;  and  the  same  MA  €^ety 
pktt  dieteof  still  remained  idtoOy  due  isiA  mipaid  tb  the 
pMitiff,  i^  wit,  at  &c.  aforesaid. 

The  second  count  stated,  that  the  defendant,  ofl  the 
18th  AprU,  1817,  to  #it,  at  London,  was  pMsessed  tff 
divers  other  cattle,  goods  and  chattels,  of  great  valoi, 
t6  wit,  of  the  talue  of  1,100/.,  and,  being  so  poisfessed 
thereof^  afterwards,  to  wit,  on  &c.,  at  &c.,   represeAt- 
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^27^  ed  and  affirmed  to  the  plaintiff^  that  he,  the  defendant, 
was  legally  and  of  right  entitled  to  sell  and  dispose  of  the 
said  cattle,  goods  and  chattels,  and  then  and  there  re- 
quested the  plaintiff  to  put .  up  and  expose  the  same  to 
sale  by  public  auction  for  him,  the  defendant;  that  the 
plaintiff,  confiding  in  the  said  last-mentioned  representa- 
tion and  affirmation  of  the  defendant,  and  belieying  the 
same  to  be  true,  and  not  knowing  to  the  contrary  thereof, 
did  afterwards,  to  wit,  on  &c«,  at  &c.,  put  up  and  expose 
.to  sale  by  public  auction  the  said  last-mentioned  cattle, 
goods  and  chattels,  and  then  and  there  sold  the  same  to 
divers  persons  there  then  assembled  for  the  purchase 
thereof,  for  a  large  sum  of  money,  to  wit,  the  sumof  60U, 
12s.  9d.,  and  the  plaintiff,  after  deducting  and  paying  there- 
out divers  sums  of  money  which  he  the  plaintiff  was  enti- 
tled to  deduct  and  bound  to  pay  thereout,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  187/. 
18«.  lie/.,  paid  over  the  residue  thereof,  to  wit,  the  sum  of 
413/.  13s*  lOc/.,  to  the  defendant:  Whereasi  in  truth  and  in 
fact,  the  defendant  deceived  and  defrauded  the  plaintiff  in 
this,  to  wit,  that  the  defendant  was  not,  at  the  time  of  the 
said  last  mentioned  sale,  legally  or  of  right  entitled  to  sell 
and  dispose  of  the  said  last-mentioned  cattle,  goods  and 
chattels,  or  of  any  part  thereof,  to  wit,  at  London  afore* 
.said :  And  the  plaintiff  further  said,  that,  afterwards,  to  wit, 
on  the  I6th  May,  1822,  at  Westminster,  to  wit,  at  &c.,  be- 
fore the  Right  Honourable  Sir  iio6^/2)a/Zaw,  knight,  and 
.his  companions,  then  being  his  present  Majeaty's*  Justices 
of  the  Bench  there,  to  wit,  at  &c.,  one  Joseph  SamerseH, 
as  the  true  and  lawful  owner  of  the  said  cattle,  goods  and 
chatteb,  at  the  time  they  were  so  exposed  to  sale  as  aforesaid, 
brought  a  certain  action  against  the  plaintiff  to  recover  the 
Tahie  of  the  said*  cattle,  goods  and  chattels  so  sold  by  the 
plaintiff  as  aforesaid;  and  such  proceedings  were  thereupon 
bad  in  the  said  action,  that  the  said  Joseph  Somerseit  af- 
.terwards,  to  wit,  in  TWnt/y  Term,  in  the  third  year  of  the 
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reign  of  his  said  present  Majesty,  before  the  said  Justices  ^27 
of  the  Bench  at  Westminster  aforesaid,  to  wit,  at  &c*,  by 
the  consideration  and  judgment  of  the  said  Court,  recover- 
ed against  the  plaintiff  a  large  sum  of  money,  to  wit,  the 
sum  of  1,1001.,  as  and  for  the  value  of  the  said  cattle, 
goods  and  chattels  so  sold  by  the  plaintiff  as  last  afore- 
said,  and  the  further  sum  of  95L  for  his  costs  and  charges 
by  the  said  Joseph  Somersett  about  his  said  suit  in  that  be- 
half expended,  making  together  the  sum  of  1,195/.,  as  by 
the  record,  and  proceedings  thereof,  still  remaining  in  the 
said  Court  at  Westminster  aforesaid,  more  fully  appears,  to 
wit,  at  &c. :  And  the  plaintiff  further  said,  that  afterwards, 
to  wit,  on  the  23rd  Notember,  in  the  year  last  aforesaid, 
at  London  aforesaid,  he  the  plaintiff  was  forced  and  oblig- 
ed to  pay,  and  then  and  there  did  pay  to  the  said  Joseph 
Somersett  the  said  sum  of  1,195/.,  and  was  also  then  and 
there  forced  and  obliged  to  lay  out  and  expend  a  certain 
other  large  sum  of  money,  to  wit,  the  sum  of  500/.,  in  and 
about  the  defending  the  said  action  so  brought  against 
lum  as  last  aforesaid,  and  in  about  the  taking  and  pursuing 
other  necessary  proceedings  made  incumbent  upon  him  in 
consequence  of  the  said  last-mentioned  sale  and  the  said 
last-mentioned  recovery :  Of  all  which  said  several  premises 
the  defendant,  afterwards,  to  wit,  on  &c.,  at  &c.,  had  no- 
tice, and  then  and  there  ought  to  have  paid  and  satisfied 
to  the  plaintiff  the  said  sums  of  money  which  he  the  plain- 
tiff was  BO  forced  and  obliged  to  pay,  lay  out,  and  expend 
as  last  aforesaid,  and  was  then  and  there  requested  by  the 
plamtiff  to  pay  him  the  same :  Nevertheless,  the  defendant, 
not  regarding  bis  duty  in  that  behalf,  but,  contriving  and 
intending  to  defraud  and  injure  the  plaintiff  in  that  respect, 
did' not  nor  would  (although  often  requested)  pay  or  satisfy 
to  the  plaintiff  the  said  sums  of  money  above  mentioned,  or 
any  or  either  of  them,  or  any  part  thereof,  but  had  thitherto 
wholly  refused,  and  still  did  refuse  so  to  do,  and  the  same 
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and  every  part  thereof  still  remaned  whoUy  due  ^nd  un- 
paid to  the  plaintiff. 

The  defendant  pleaded  the  general  wue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit- 
tings at  GuildhaU  after  last  Trinity  Term,  a  verdict  waa 
found  for  the  pl^tiff— damages  1|195/. 

Mr.  Serjeant  Taddy,  in  the  last  term,  obtained  a  rule 
niai  to  arrest  the  judgment. — He  contended  that  there  was 
no  allegation  of  an  undertaking  or  promise,  or  of  any  fals^ 
and  wrongful  representation  by  the  defendant  to  the  plain- 
tiff that  he  was  legally  entitled  to  sell  the  cattle;  nor  of 
any  retainer  or  employment  of  the  plaintiff  for  reward  |^  nor 
of  a  scienter:  and  also  that  the  allegation  referred  to  a  re- 
presentation made  at  the  time  of  the  employmentf  whereaa 
the  breach  related  to  the  time  of  the  sale:  and  he  referred 
to  Haycrqft  v.  Creasy  (a),  to  shew  that  fraud  and  deceit 
were  the  foundation  of  the  action. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  sh^w-. 
ed  cause. — ^The  second  count  will  support  the  judgment* 
It  states  that  the  defendant  was  possessed  of  cattle  of  a  cer- 
tain value;  that  he  represented  to  the  plaintiff  that  he  waa 
legally  entitled  to  dispose  of  them,  and  requested  the 
plaintiff  to  sell  them  for  him  by  auction ;  that  the  plainti^ 
did  so,  and  paid  over  to  the  defendant  the  net  proceeda 
of  the  sale;  and  that  the  defendant  had  defrauded  Ik^ 
plaintiff,  in  this,  that  the  defendant  was  not  legally  entitled 
to  sell  the  cattle:  alleging  for  damage,  that  the  plaintiff 
was  sued  by  the  true  owner,  and  forced  to  pay  him  the 
value.  The  objection  might  have  been  good  on  demur- 
rer ;  but  the  question  now  is,  whether,  upon  the  facta  ap- 
pearing on  the  record,  the  duty  of  the  defendant  did  not 
arise. 

(a)  2  East,  92. 
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[Lord  Chief  Justice  £ej|.— The  question  is*  whether  1^27* 
that  which  is  stated  in  the  second  count  does  not  amount 
to  a  warranty;  or  whether,  the  defendant  being  im posses* 
sfofi  of  the  property,  and  affirming  that  he  had  a  right  to 
dispose  of  it,  an  action  will  not  lie,  the  affirmation  proving 
false]* 

The  defendant  was  in  possession  of  the  cattlei  and  in- 
duced the  plaintiff  to  sell  them  for  him,  on  a  distinct  repre* 
sentation  that  they  were  his,  and  that  he  had  a  right  to  sett 
them.  If  the  plaintiff  had  been  the  purchaser,  and  the 
defisndant  the  Tender,  and  the  latter  had  made  the  repre* 
sentation  in  question  to  the  plaintiff  as  purchaser,  instead 
of  as  agent,  it  would  have  been  a  warranty  on  which  the 
plaintiff  might  have  recovered  damages,  in  the  event  of  his 
possession  being  disturbed  by  the  true  owner.  If  the  de- 
fendant would  be  liable  to  the  plaintiff  as  purchaser,  he 
would  be  equally  liable  to  him  as  agent.  It  was  not  neces- 
sary to  aver  that  the  defendant  knew  the  representation  to 
be  false;  it  was  sufficient  to  aver  that  the  representation 
was  made,  and  that  it  was  false.  A  scienter ^  however,  is 
averred  in  the  words  in  the  second  count — ^  Whereas,  in 
truth  and  in  fact,  the  defendant  deceived  and  defrauded  tlie 
plaintiff  in  this,  to  wit,  that  the  defendant  was  not,  at  the 
tune  of  the  said  last-mentioned  sale,  legally  or  of  right  en- 
titled to  sell  and  dispose  of  the  said  cattle,  goods  and  chat- 
tels, or  of  any  part  thereof."  After  verdict,  this  allegation 
win  be  taken  to  have  been  proved  at  the  trial  It  imports 
that  the  repxesentation  was  intended  to  operate  a  fraud; 
and  theref<Hre  it  was  not  necessary  to  aver  that  the  defend- 
ant hsew  it  to  be  false  at  the  time.  It  is  contended  on  the 
other  side,  that  the  allegation  refers  to  a  representation 
mad^  by  the  defendant  at  the  time  of  the  employmenit  and 
that  the  breach  eharges  that  the  defendant  was  not  the 
owner  of  the  cattle  at  the  time  of  the  sale.  On  tixe  face 
of  the  declaration,  however,  there  appears  a  continuing 
representation  to  the  time  of  the  sale;  for,  the  defendant 
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1827.  afterwards  received  the  proceeds.  In  Crosse  v.  Gard- 
ner  (a),  the  defendant  had  aflSrmed  that  certain  oxen  which 
he  had  in  his  possession,  and  which  he  sold  to  the  plaintiff, 
were  his,  when  in  fact  they  belonged  to  another;  and  it 
was  there  objected  (as  in  this  case),  that  the  declaration 
did  not  state  that  the  defendant  deceitfully  sold  the  oxen, 
or  that  he  knew  them  to  be  the  property  of  another :  yet  the 
Court  held  that  the  action  lay.  In  Furnis  v.  Leicester  (fi), 
it  was  held,  that  the  defendant's  affirming  certain  sheep  to 
be  his,  knowbg  them  to  be  a  stranger's,  was  a  cause  of 
action.  In  RoUe's  Abridgment  (c),  it  is  said  that,  *'  if  the 
vendor  affirm  the  goods  are  the  goods  of  a  stranger,  his 
friend,  and  that  he  had  authority  from  him  to  sell  them, 
and  upon  that  B.huys  them,  when  in  truth  they  are  the 
goods  of  another,  yet  if  he  sell  them  fraudulently  and  false- 
ly on  this  pretence  of  authority,  though  he  do  not  warrant 
them,  and  though  it  be  not  averred  that  he  sold  them 
knotoing  them  to  be  the  goods  of  the  stranger,  yet  B.  shall 
have  an  action  for  the  deceit."  These  authorities  are  con* 
firmed  by  the  case  of  Pasley  v.  Freeman  (d),  where  it  was 
held  that  a  false  affirmation  made  by  the  defendant  witb 
intent  to  defraud  the  plaintiff,  whereby  the  plaintiff  re- 
ceived damage,  was  the  ground  of  an  action  upon  the  case  in 
the  nature  of  deceit.  There,  the  defendant  was  held  liable 
for  the  consequences  of  a  fraudulent  misrepresentation,  al- 
though he  himself  derived  no  benefit  from  it.  Mr.  Justice 
Buller  there  said  (e):  *'  It  was  rightly  held  by  Lord  Chief 
Justice  Holty  and  has  been  uniformly  adopted  ever  since,' 
that  an  affirmation  at  the  time  of  a  sale  is  a  warranty,  pro- 
vided it  appear  in  evidence  to  have  been  so  intended"  (J).' 

(a)  Carth.  90.  1),  an  implied  warranty  was  an- 

{h)  Cro.  Jac.  474.  nezed  to  every  sale,  in  respect  to 

(c)  1  Roll.  Abr.  91,  pi.  7-  the  title  of  the  vendor;  and  so,  too,, 

id)  3  Term  Rep.  61.  in  our  law,  a  purchaser  of  goods 

{e)  Ibid.  57.  and  chattels  may  have  a  satisfac- 

(y)"Bythecivillaw(Ff.21.2.  tion  from  the  seUer,  if  he  sells  - 


IN  THS  8STSKTH  AND  EIGHTH  TEAB8  OF  OBO.  lY.  249 

In  Omjfns*s  Digest  (a),  a  distinction  is  taken  in  this  re* 
spect  between  lands  and  goods.  It  is  there  sud,  that  the 
action  lies,  if  a  person  sell  land,  affirming  the  rent  to  be  so 
much;  when  it  is  not;  for  the  rent  is  certain,  and  lies  within 
his  own  knowledge:  but  that,  where  the  seller  has  thepoi-^ 
Mumon  qf  goods,  the  bare  affirmation  that  they  are  his,  is 
suffident  to  have  an  action  of  deceit  if  they  are  not  Here, 
the  goods  were  in  the  possession  of  the  vendor,  and,  by  his 
positive  representation  that  tiie  goods  were  his,  he  induc- 
ed his  agent,  the  plaintiff,  to  sell  them,  whereby  the  lat- 
ter incurred  a  liability  to  the  true  owner.  The  declaration 
amply  discloses  a  legal  duty  on  the  part  of  the  plaintiff:  at 
all  events,  it  is  sufficient  after  verdict. 

Mr.  Serjeant  Taddy,  in  support  of  his  rule. — No  con- 
tract between  the  plaintiff  and  defendant  appears  on  the 
ftoe  of  the  declaration;  they  are  mere  joint  tort-feasors, 
and  the  party  injured  by  their  wrongful  act  having  recover- 
ed in  an  action  of  tort  against  one  of  them,  he  now  seeks 
contribution  from  the  other.  AU  the  cases  cited  in  sup- 
port of  the  count  are  either  cases  of  contract,  as  in  Crosse  v. 
Gcirdner,  and  the  case  in  Comyns;  or  are  founded  in  fraud, 
as  in  the  case  in  RoUe^  and  Furms  v.  Leicester,  in  which 
case  the  fraud  u  equivalent  to  a  scienter.  In  Mtuc  v.  Ro^ 
berts{b),  the  count  stated,  that  the  defendants  being 
owners  of  a  ship  at  Liverpool,  bound  on  a  voyage  front 
thence  to  Watefford,  the  plaintiff  shipped  goods  on  board, 

them  88  his  own  and  the  title  633),  where  the  doetiine  is  very 

proves  deficient,  without  any  ex-  fully  discoued. 
press  warranty  for  that  purpose         (a)  Com.  Dig.  tit.  '^  Action  on 

(Cro.  Jac.  474—1  RolL  Abr.  90}.''  '  the  case  for  a  deceU;'  (A  8). 
2  Bhekstone's  Commentaries,  by         (6)    12  East,  89.     See   Lord 

Haoenden,  18th  Edit.    As  to  the  Chief  Justice    Tmdatt   remarks 

implied  warranty  with  respect  to  upon  this  case,  in  delivering  the 

the  qtudiiy   of  goods   sold,    see  judgment  of  the  Court  in  Davii  v. 

the  case  of  Jones  v.  Bright,  (3  '  Garratt,  6  Bing.  716;  &  C.   4 

Moore  &  P.  ISdi  S.  C.  6  Bing.  Moore  &  Payne. 
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19S!p  to  be  carried  iqpon  the  caid  Yoyage  by  the  defendantti  and 
to  be  deUrered  at  Waterford  to  the  plaiatiff 'a  aaa^gns,  aod 
thexeniioB  the  plaintiff  insured  the  goods  at  and  from  £i« 
verpool  to  Waietford^  averring  that  it  was  the  duty  oCthe 
defendants^  as  such  ovnera,  to  cause  the  ship  to  proceed 
on  the  Toyage  from  JUverpool  to  W<iierfofpd  without  devi- 
ation i  and  alleging  a  breach  of  such  du^i  in  their  causing 
the  ship  to  deviate  from  the  course  of  the  voyage^  after 
which  she  was  lost;  and  that  the  plaintiff,  by  reason  of 
such  deviation,  lost  his  goods  and  the  benefit  of  his  policy, 
^^the  Court  held,  that  this  count  could  not  be  sustain* 
ed,  by  reaaon  of  the  want  of  an  allegation  that  the  goods 
were  delivered  to  or  received  by  the  defendants  for  the 
purpose  of  carriage,  or  that  they  had  notice  of  the  ship- 
ment, from  whence  a  promise  or  duty,  founded  upon  an 
agpceement  to  carry  the  goods,  might  be  infinrred— or,  io 
other  wordst  that  there  was  no  contract  between  the  plain* 
^  and  defendants  on  the  bca  of  the  record.  In  Psui^y 
T.  Freeman,  Hayer^ft  v.  Creasy ,  and  Tapp  v.  Lee  (a)b  the 
declarations  alleged  both  a  scimier  and  fraud.  Here,  the 
count  avers  that  the  defendant  deceived  and  defrauded  the 
plaintiff  in  this,  to  wit,  that  the  defendant  was  noti  ai  ih^ 
tinfi  qftie  eale,  legally  or  of  right  entitled  to  sell  and  dis-* 
pose  of  the  cattf  e:  not  negativing  the  defendant's  being  enti- 
tled 0i  Us  Hme  qfiAe  represeniaiiottt  nor  asserting  the  re« 
presentation  to  have  been  fiilse.  It  is  necessary  to  shew 
tJ^t  the  affirmation  was  febe  at  the  time  of  making  it,  and 
false  within  the  knowledge  of  the  party* 

The  objections  resolve  themselves^  int»  two^-first,  that 
there  is  no  contract  on  the  face  of  the  record — secondly, 
that  there  is  no  allegation  of  deceit  at  the  time  of  the  re- 
presentation. 

Cmr.  adv^  mdt. 

(a)  3Bo8.  &Pul.d67. 
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Lord  Chief  Juytice  Best  now  delivered  the  judgment  of       1827' 
the  Court:— 

In  this  casern  motion  hus  been  made  in  lurreat  of  ju4g* 
ment  after  verdieL  The  plaintiff  xdin  on  the  aeeouA 
count  of  th^  declaration,  on  which  oi^y  his  yerd&ct  and 
judgment  are  to  be  entered*  Stripped  of  the  technical 
language  with  which  it  is  incumbered^  the  case  stated  on 
the  secopd  count  is  thia^— that  the  defendant,  having  pr^ 
perty  of  great  value  in  his  possemon^  represented  to  the 
plaintiff  that  he  had  authority  to  dispose  of  such  property; 
and  fdlowed  his  representation  by  a  request  that  the  plain^i 
tiff  would  sell  the  property  for  him.  The  plainliff»  belioTv 
ing  the  representation  of  the  defendant  as  to  his  right  tp 
the  property,  and  not  koowinga  either  at  the  time  the  ire« 
presentatbn  was  made,  or  at  any  time  after,  that  it  wan 
not  his,  as  the  agept  of  the  dofendant,^  sold  the  propertyi 
andj  after  paying  out  of  the  proceeds  such  sums  aa  be  wip 
bound  to  pay,  and  making  such  deductions  as  be  had  a 
right  to  make,  and  whi^  the  defendant  lyipears  to  baifst 
allowed,  piMd  the  residue  to  the  defendant. 

The  defendant,  who,  by  his  false  representation  and  so- 
quest,  had  induced  the  defendant  to  make  this  sale,  and 
who,  after  the  sale,  continued  to  assert  his  right  to  seUt 
and,  by  accepting  from  him  the  residue  of  the  proceeds  of 
tfie  sale,  confirmed  the  agency  of  the  plsintMT,  had  no  rigM 
to  dispose  of  this  property.  The  consequence  has  bee«^ 
that  the  pleintiff>  supposing  from  the  defendant's  false  re-i 
presentations  that  be  had  aa  authority  which  he  bad  nol» 
and  acting  as  the  defendant's  agent,  has  rendered  himeelf 
Sable  to  an  action  at  the  suit  of  the  true  owner  of  the  goods, 
and  has  been  obliged  to  pay  damages  and  costs,  whibt  the 
defendant,  the  sole  cause  of  the  sale,  quietly  keepe  the 
{ruits  of  it  in  his  pocket 

It  has  been  stated  at  the  bar,  that  this  case  is  to  be  go« 
verned  by  the  principles  that  regulate  all  laws  of  principal 
and  agent.    Agreed.    Every  man  who  employs  anotberto 
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1827-        do  ate  act  which  the  employer  appears  to  have  a  right  to 
2    '^  authorize  him  to  do,  undertakes  to  indemnify  him  for  all 

«.  such  acts  as  would  be  lawful  if  the  employer  had  the  au- 

thority he  pretends  to  have.  A  contrary  doctrine  would 
excite  great  alarm.  Auctioneers,  brokers,  factors,  and 
agents  do  not  take  regular  indemnities.  These  would  be 
indeed  surprised,  if,  having  sold  goods  for  a  man  and  paid 
him  the  proceeds,  and  having  afterwards  suffered  in  an  ac- 
tion at  the  suit  of  the  true  owners,  they  were  to  find  them- 
selves wrong-doers,  and  could  not  recover  compensation 
from  him  who  had  induced  them  to  do  the  wrong.  It  was^ 
certainly,  decided  in  the  case  o£MerrytDeaiherr.Nixan{a), 
that  one  wrong-doer  could  not  sue  another  for  contribu- 
tion. Lord  Kenyon,  however,  said  "  that  the  decision 
would  not  affect  cases  of  indemnity,  where  one  man  em- 
ployed another  to  do  acts,  not  unlawful  in  themselves,  for 
the  purpose  of  asserting  a  right."  This  is  the  only  decid- 
ed case  on  the  subject  that  is  intelligible.  There  is  a  case 
of  fTaUan  v.  Hanbury  and  Others  (ft),  bat  it  is  so  imper- 
fectly stated  that  it  is  impossible  to  get  at  the  principle  of 
the  judgment  Philips  v;  Biggs  (c),  was  never  decided ; 
but  the  Court  of  Chancery  seemed  to  consider  the  case  of 
two  Sheriffs  of  Middlesex^  where  one  had  paid  the  dama- 
ges in  an  action  for  an  escape,  and  sued  the  other  for  con- 
tribution, as  like  the  case  of  two  joint  obligors.  From  the 
inclination  of  the  Court  in  this  last  case,  and  from  the  con- 
dudingpart  of  Lord  JKi^ynon'^  judgment  in  Merryweaiher  v. 
Nixon,  and  from  reason,  justice,  and  sound  policy,  the  rule, 
that  wrong-doers  cannot  have  redress  or  contribution  against 
each  other,  is  confined  to  cases  where  the  person  seeking 
redress  must  be  presumed  to  have  known  that  he  was  do- 
ing an  .unlawful  act.  If  a  man  buys  the  goods  of  another 
from  a  person  who  has  no  authority  to  sell  them,  he  is 
a  wrong-doer  to  the  person  whose  goods  he  takes;  yet 

<    (a)  8  Term  Rep.  186.       (6)  2  Vera.  592,  -     (c)  Hardr.  164. 
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he  may  recover  compensation  against  the  person  who  sold  ^^^\ 
the  goods  to  him,  although  the  person  who  sold  them  did 
not  expressly  undertake  that  he  had  a  right  to  sell,  and 
did  not  know  that  he  had  not  such  right.  That  is  proTed 
by  the  cases  of  Medina  ▼•  Sitmghian  (a),  Sander$  y.  Poto- 
el  {b),  Crosse  v.  Gardner  (c)»  and  many  others.  These 
cases  rest  on  this  principle — ^that,  if  a  man,  having  the  pos- 
session of  property,  which  gives  him  the  character  of  own- 
er, affirms  that  he  is  the  owner,  and  thereby  induces  ano- 
ther to  buy,  when  in  point  of  fact  the  affirmant  is  not  the 
owner,  he  is  liable  to  an  action.  It  has  been  said,  that  is 
because  there  is  a  breach  of  contract  to  rest  the  action  on, 
and  that  there  is  no  contract  in  this  case.  .That  is  not  the 
true  principle;  it  is  this — he  who  affirms,  to  another's  pre- 
judice and  his  own  gain,  either  what  he  does  not  know  to  be 
true,  or  knows  to  be  false,  is  both  in  moraUty  and  law  guilty 
of  falsehood,  and  must  answer  in  damages.  But  here  is  a 
contract.  The  plaintiff  is  hired  by  the  defendant  to  sell, 
which  hiring  implies  a  warranty  to  indemnify  against  all 
consequences  that  follow  the  sale.  The  above  cited  cases 
shew  that  a  scienter  is  not  necessary  in  thb  case,  although 
it  was  necessary  in  the  case  of  Hayeraft  v.  Creasy^  and 
those  of  that  class.  In  these  cases,  a  party  who  had  no 
interest  was  applied  to  for  his  opinion;  if  he  gave  an 
honest,  although  mistaken  one,  it  was  all  that  could  be 
expected. 

But  it  has  been  said,  you  have  not  shewn  that  the  affir- 
mation was  false  at  the  time  it  was  made;  for,  the  breach 
is,  not  that  the  plaintiff  had  not  authority  to  sell  at  the 
time  he  said  he  had,  but  at  the  time  of  tixe  sale,  which 
was  subsequent.  But  the  complaint  is,  that  the  defend- 
ant affirmed  that  he  had  power  to  sell,  and  followed  that 
affirmation  by  a  request  to  sell;  which  affirmation  and  re- 
quest induced  the  plaintiff  to  sell,  when  the  defendant  had 

(a)  1  Salk.  210.  (c)  Garth.  90|  1  RolL  Abr. 91, 

(6)1  Ley.  129.  1.5. 


M  power  to  ^ve  him  Authdrity  to  make  sucli  sale.  This 
afBitnation  and  request  caused  the  plaintiff  to  do  an  act 
which  haft  been  injuHons  to  hun  and  beneficial  to  the  de- 
fendant.  For  this  injury  the  plaintiff  is  entitled  to  com- 
pensation, whether  the  ajffirmation  was  false  or  true  at  the 
tiine  it  was  tnade.  If  the  defendant  had  authority  to  sell 
at  tSie  time  he  employed  the  plaintiff,  but  ceased  to  have 
that  authority  at  the  thne  of  the  sale,  he  should  hare  in- 
formed the  plaintiff  of  this  change  in  his  situation,  and  pre- 
vented him  from  dobg  what  he  ought  not  to  have  done.  At 
all  events,  he  should  not  have  taken  the  proceeds  of  the  sale. 
If  after  verdict  we  can  collect  a  cause  of  action,  or  mfer 
that  proof  must  have  been  given  at  the  trial,  that  will  sup- 
port the  action,  and  the  judgment  may  be  sustained.  In 
Preston  V.  Mason  {a),  which  was  an  action  on  a  bond, 
brought  against  the  sureties  of  the  Sheriff's  bailiff,  the  con- 
dition recited  that  the  Sheriff  had  appointed  the  bailiff  for 
the  hundred  of  East  Gotson,  and  it  did  not  appear  that 
the  warrant  which  he  was  charged  hot  to  have  returned 
was  directed  to  him  as  bailiff  of  that  hundred;  but  the 
Court  said,  that,  being  in  arrest  of  judgment,  as  it  did  not 
appear  that  it  Was  not  directed  to  him  as  bailiff  of  that 
hundred,  which  the  defendant  might  have  shewn,  it  was 
Sufficient.  In  Bull  v.  Steward  (i),  in  an  action  against  the 
bailiffs  of  a  borough  for  au  escape,  it  did  not  appear  that 
the  cause  of  action  arose  within  the  jurisdiction  of  the 
Court;  but  it  was  held,  that,  after  verdict,  the  Court  would 
presume  every  thing  pi^oved  at  the  trial  which  was  neces- 
sary to  be  proved,  unless  the  contrary  appeared  on  the  face 
of  the  record. 

On  these  authorities,  the  Court  might  say,  as  the  de- 
fendant has  not  shewn  that  he  was  authorized  to  sell  at 
the  time  he  affirmed  he  was,  and  as  it  is  proved  that  he  was 
not  authorised  at  the  time  of  the  sale,  we  will  presume  that  he 
never  had  authority  at  any  time.  But  the  main  ground  is, 

(a)  3  Burr.  1726.  {h)  1  Wils.  865. 
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that  he  has  created  a  belief  b  the  plaantUFthat  he  had  au- 
thority, when  he  clearly  had  none.  Max  r.  Roberii,  which 
has  been  dted,  does  not  apply.  It  did  not  appear  there 
that  the  defendant  bad  ever  undertaken  to  carry  the  goods, 
and  therafbre  he  could  not  be  answerable  for  taldng  them 
out  of  the  due  course  of  the  voyage. 

Rule  discharged. 


Adams,  Gent.,  one  &c,  v.  Bugby,  Gent,,  one  &c.  p^^ 

JLHE  defendant,  an  attorney  of  the  Court  of  King*s  Anattomcyof 
Bench,  having  been  arrested  on  process  issuing  out  of  this  ^^!i^^^S!t 


Court  at  the  suit  of  the  plaintiff,  an  attorney  of  this  ^^^ 

Court—  Court  on  proom 

oatofcbitCoMt^ 
wUl  not  be  dit- 

Mr.  Serjeant  WUde,  on  a  former  day,  obtained  a  rule  2^^^^. 
nisi  that  the  bail-bond  might  be  cancelled,  on  the  defend-  pImA  ^  fAwi- 
ant*s  enteiing  a  common  appearance. 

Mr.  SetjeaxitAdanu  shewed  cause. — He  contended,  that, 
diough  the  attorney  might  be  discharged  on  motion  where 
the  process  under  which  he  was  arrested  issued  out  of  the 
Court  of  which  he  was  an  officer,  yet  that,  where  the  pro- 
cess was  of  another  Court,  he  must  plead  his  privilege— 
Impey*s  Practice  {a)—Snee  v.  Humphrey  (b),  where  an  at- 
torney of  this  Court  was  arrested  on  a  laiitai,  and  the 
Court  of  King*8  Bench  refused  to  discharge  him  on  mo* 
tion. 

Mr.  Serjeant  Wilde,  in  support  of  hb  rule,  referred  to 
Beck  V.  Lewin  (c),  where,  an  attorney  of  this  Court  being  ar- 
rested on  an  attachment  of  privilege  at  the  suit  of  an  at^ 

(s)  C  P.  (6th  Bdit),  38.  (b)  1  Wils.  306. 

(V)  Tldd^ii  PMc.  (M  Edit.)  81. 
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tomey  of  the  Court  of  K%ng'9  Bench,  the  ktter  Court  or- 
dered the  bail-bond  to  be  deliTered  up  to  be  caueelledf  on 
his  entering  a  common  appearance. 

The  Court  referred  it  to  the  Prothonotary  to  ascertain 
the  practice. 

Lord  Chief  Justice  Best  now  said  that  the  officer  of 
the  Court  had  reported  the  practice  to  be»  to  leave  the 
party  to  plead  his  privilege,  and  not  to  discharge  him,  or 
cancel  the  bail-bond,  on  motion. 

Rule  discharged. 


Feb.  7th. 

When  one  of 
•ereral  oonii- 
wniigiied 
the  eonoovd  with 
two  Chriidftn 
nainei,  one  only 
appearing  in  thie 


writofeoTenanty 
the  Conrt  refitt- 
ed to  allow  the 
fine  to  peat  af  to 


Parker  and  Others,  Plaintiffs;  Parker,  Deforciant. 

JUR.  Serjeant  Bosanquet  moved  that  this  fine  might  pass, 
under  the  following  circumstances: — 

There  were  fourteen  conusors.  All  signed  the  con- 
cord; but  one  of  them  signed  by  two  Christian  names  (EU^ 
Mobeth  Parkerjf  one  only  (Elizabeth)  being  contained  in 
the  dedimui  and  writ  of  covenant  Another  of  the  con- 
usors had  smce  died.  There .  was  an  affidavit  by  .one 
of  the  commissioners  before  whom  the  acknowledgment 
was  taken,  that  Elizabeth  Parker  Baylis  was  the  same 
person  who  had  acknowledged  under  the  name  of  Elizor 
beth  Baylis,  and  that  the  omission  of  the  second  Christian 
name  was  not  discovered  until  after  the  acknowledgment, 
and  since  the  death  of  the  other  conusor. 


Per  Curiam.— The  fine  may  pass  as  to  all  the  others  (a). 


(a)  The  death  of  one  of  the 
conusors    was    not    considered 

an  impediment.    But  see , 

Demandant;  iluuetf.  Tenant;  Wai^ 
cott,  Vouchee  (1 1  B.  Moore,  307; 
S.  a  nomme  Wakott,  Vouchee, 


3  Bing.  423),  where,  the  vouchee 
hadng  become  intone  after  the 
execution  of  the  warrant  of  attor- 
ney,  but  before  the  recovery  was 
perfected,  the  Court  refused  to  al- 
low it  to  pass,  saying—**  The  re> 
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SM7. 


but  there  must  be  a  re-acknowledgment  by  EUMabeih 
Parker  BaylU. 

Rule  accordingly  (a)* 


1827. 


eoTeryb  incomplete:  andyftCiay 
time  before  it  is  perfected,  the 
Toachee  might,  if  he  were  restor- 
ed to  reason,  revoke  the  warrant 
of  attorney;  or,  if  he  should  die  in 
the  meantime,  the  reetnferywmdd  he 
a  nullity.  Being  insane,  he  is  c*. 
vilUer  mortuui.  In  Sheepshanhv. 
Lucas  (1  Bnrr.  410),  it  was  held, 
that  the  death  of  a  youchee  in  a 
common  recovery,  before  judg- 
ment, is  a  ground  of  error,  if  it 
be  afterwards  perfected.**    Egre- 


mont.  Demandants  — ^»  Tenanti 
r<de  and  Crocice,  Vouchees  (2 
Moore  &  P.  264;  S.C.  6  Bing. 
176),  is  to  the  same  effect.  And  in 
tile  case  of  Jameson,  Plaintiff; 
Fletcher  and  Others,  Deforciants 
(2  Moore  &  P.  265,  n.),  the  Court 
refused  to  allow  a  fine  to  pass  as 
to  one  of  the  defordants  who  had 
become  insane. 

(a)  And  see  Greenough,  Plain- 
tiff; Scott  and  Wife,  Deforciants, 
post,  E.  T.;  S.  C.  4  Bing.  104. 


Shaw  r.  Cash* 

A  RULE  was  obtained  by  Mr.  Serjeant  Adams,  on  the 
part  of  the  defendant,  calling  upon  the  plaifltiff  to  shew 
cause  why  the  time  for  the  defendant's  surrendering  himself 
in  discharge  of  his  bail  in  this  action  should  not  be  en- 
larged until  one  month  after  he  should  have  finished  his 
examination  under  a  commission  of  bankrupt  issued  against 
him  on  the  S^d  January  last. 

The  affidavit  on  which  the  motion  was  founded,  stated, 
that  the  defendant  was  arrested  on  the  3rd  November  last,- 
at  the  suit  of  the  plaintiff,  for  97/.,  on  process  returnable 
on  the  6th  November;  that  he  had  executed  a  bail-bond, 
and  afterwards  justified  bail;  that  a  declaration  had  been 
delivered  and  plea  pleaded,  and  that  the  plaintiff  would  be 
entitled  to  execution  in  this  term,  and  would  issue  the  same 
unless  restrained  by  the  Court;  that  the  last  meeting  un- 
der the  commission  was  appointed  for  the  13  th  Marc  ft; 
that,  in  the  event  of  the  defendant's  being  taken  in  exe«- 
cution  by  the  plaintiff^  he  would  be  rendered  unable  to 

VOL.  xn.  « 


Wedneday, 
Feb  7th. 

The  Court  re- 
fused to  enlarge 
the  time  for  bull 
to  render  their 
principal  (who 
had  become 
bankrupt)  until 
a  month  after 
his  last  examina- 
tion under  the 
commisuon,  the 
plaintiff  being 
entitled  to  exe- 
cution of  the 
term,  and  the 
affidavit  of  tlie 
motion  omitting 
to  state  where 
the  commission 
was  taken  out 
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enter  into  the  examination  which  would  be  required  of  him 
by  the  commissioners;  and  that  the  bail  would  forthwith 
surrender  hfan  in  their  discharge. 

The  learned  Seijeant  referred  to  Maude  ▼.  Jowett  (a), 
where  the  Court  of  King*s  Beneh  enlarged  the  tone  for 
bail  to  render  their  principal,  who  was  under  examination 
as  a  bankrupt;  and  Glendining  y^  Robinson  {]b\  where,  the 
defendant  having  become  bankrupt,  and  being  requirad  to 
appear  to  a  commission  in  a  distant  county,  this  Court  en- 
larged the  time  for  rendering  him  until  a  fortnight  after 
the  close  of  hi$  last  examination, 

Mr.  Serjeant  Cross  now  shewed  cause. — ^The  Court  will 
not  grant  the  defendant  or  his  bail  any  indulgence  that 
may  have  the  effect  of  prejudicing  the  plaintiff.  Since  the 
late  Bankrupt  Act,  6  Oeo.  4,  e.  16,  the  reason  for  enlarging 
the  time  for  rendering  does  not  exist;  the  commissioners 
may  now  adjourn  sine  die  (c).  Besides,  the  affidavit  in  sup- 
port of  the  motion  is  defective;  it  omits  to  state  where  the 
commission  ^ffas  sued  out.  The  circumstances  ought  to 
have  been  fully  disclosed,  in  order  that  the  Court  might 
judge  of  the  necessity  or  propriety  of  the  measure,  and 
whether  or  not  it  would  be  likely  to  prove  prejudicial  to 
the  plaintiff's  interest  to  grant  the  extension  of  time  prayed. 
If  the  examination  under  the  commission,  which  is  now  ap^ 
pointed  for  the  13th  March,  were  to  be  adjourned,  the 
bail  might  become  insolvent  ere  ^he  last  examination  ia 
finished.    In  Mamde  v,  Joweii,  and  GlentUning  v,  MoUn^ 

(a)  3  East,  145.  free  from  arrest  or  imprisonmeot 

(6)  1  Taunt.  320.  for  such  time,  not  exceeding  three 

(c)  By  sect.  1 18,  which  provides  calendar  months,  as  they  shall  by 

**  that  the  commissioners,  at  the  indorsement  upon  the  summoas 

time  i^poiated  for  the  last  exa-  appoint;  with  like  penalty  (5/. /0> 

mination  of  the  bankrupt,  or  any  day,  as  in  section  U7)  upon  any 

enlargement     or     adjournment  officer  detaining  such  bankrupt 

thereof,  may  adjourn  such  exa-  after  having  been  shewn  such  sum* 

mination  sine  iHe,  and  he  shall  be  mons.** 
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son,  the  facts  disclosed  on  the  affidavits  shewed  that  great 
mconvenience  must  result  from  the  Court's  declining  to  in- 
ttrfere;  in  the  former,  the  defendant  was  required  to  sur^ 
render  himself  to  the  commissioners  at  Wak^ld^  and,  in 
the  latter,  at  WhUe^^ven, 

Mr.  Seijeant  Anhtfu  was  heard  in  support  of  bis  ru)e. 

l^ord  Cbjaf  Justice  Best.— I  diink  the  affidavit  is  no( 
fujBBciently  oEpIicit  All  the  circumstances  should  be  made 
|9  appea^p  It  tba  parties  resided  in  Lond(m9  ther« 
WttPid  bf  no  necessity  for  the  application,  aathe  defendant 
ipight  be  brought  up  from  the  Fleei  Prison  for  ezaminar 
IJpPt  The  a^davit  should  have  stated  where  the  defend.- 
Wt  lived,  and  where  the  commission  was  taken  out|  and 
tbep  wo  might  judge  whether  or  not  it  would  be  reasonable 
or  proper  to  grant  the  enlargement  prayed.  In  tb^  event 
of  Q  long  delay  in  closing  the  examination,  the  plamtiff 
might  be  gieady  prejodicedi  the  bail  pnigbt  in  the  interioi 
ji^ecoipe  bfu^ikrup^  also. 

|dr*  Justice  PAHEv-^Thismlepuiy  be  discharged  witbout 
at  al)  infringing  upon  the  cases  cited.  In  Mtmik  v.  Joweitp 
Mr.  Justice  Lowrenc^  was  struck  with  the  novelty  of  the 
appbcatioii.  The  ICo^rt  should  at  k^t  see  wbat  i>  fhe  ad- 
vantage to  be  gained. 

Mx.  Ji^stioe  ByaaovoH  and  SAn  Justice  GassiiEE  eon* 
purring-^ 

Ri;le  di^barged  (without  costs). 


s2 
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Wedne$dm/,    The  Mayor  and  Burgesses  of  the  Borough  of  Stafford  v. 
Teb.7th.  Till. 

AttttmpiU  for      1  HIS  was  an  action  of  assumpsit  for  the  use  and  occu* 

tiMma/i^^'  pationofa  house  and  premises. 

maintained  by  a      The  first  count  of  the  declaration  stated,  that  the  defend- 

corporation  ag- 
gregate, against   ant  was  attached  to  answer  the  mayor  and  burgesses  of 

ha/SSipTe/  the  borough  of  Stafford,  in  the  county  of  Stafford  (the 
S^m^dT^d  P^^J'^^iff*  ^^  this  suit),  in  a  plea  of  trespass  on  the  case  upon 
vent.  promises ;  and  thereupon  the  said  pkintiffs,  by  E.  Z.  theur 

attorney,  complained,  that  the  defendant,  on  the  30th 
March,  18S6,  at  Stafford  aforesaid,  was  indebted  to  the 
plaintiffs  in  the  sum  of  100/.  for  the  use  and  occupation  of 
a  certain  messuage,  garden,  tenement,  and  premises,  with 
the  appurtenances,  of  the  plaintiffs,  by  the  defendant,  and 
at  his  special  instance  and  request,  and  by  the  sufferance 
and  permission  of  the  plaintiffs,  for  a  long  time  before  then 
elapsed,  had,  held,  used,  occupied,  possessed,  and  enjoyed ; 
and,  being  so  indebted,  he,  the  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on  &c.  aforesaid,  at  &c.  afore- 
said, undertook  and  then  and  there  faithfully  promised  the 
plaintifiB  to  pay  them  the  said  sum  of  money,  when  he, 
the  defendant,  should  be  thereunto  afterwards  request- 
ed. Then  followed  a  quantum  meruit  and  the  money 
counts. 
The  defendant  pleaded  the  general  issue. 
The  cause  was  tried  before  Mr.  Justice  Burrough,  at 
tbe  last  Assizes  at  Stafford.  The  pliuntifis  gave  evidence  of 
the  defendant*s  occupation  of  the  demised  premises,  and 
that  he  had  paid  rent;  when  it  was  objected,  on  the  part 
of  the  defendant,  that,  inasmuch  as  a  demise  by  a  corpo- 
ration could  only  be  by  deed,  they  could  not  maintain  as^ 
sumpsit  for  use  and  occupation. 

A  verdict  was  thereupon  taken  for  the  plaintiffs,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit 
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Mr.  Serjeant  Peake,  in  the  last  term,  accordingly  ob-        1827. 
tained  a  rule  nisi  for  a  nonsoit,  or  that  the  judgment  might    xhelT^^  r 
be  arrested.  Staffokd 

V. 

Till. 

Mr.  Serjeant  D^Oyley,  on  a  former  day  in  this  term, 
shewed  cause. — A  corporation  aggregate  may  mamtain  at- 
mmpsiig  though  auumpsit  cannot  be  maintuned  against 
diem;  and,  though  a  contract  to  bind  them  must  be  by 
deed,  yet,  if  a  party  occupy  land  under  them,  the  relation 
of  landlord  and  tenant  ensues,  and  the  tenant  is  liable  in 
respect  of  such  occupation,  though  the  demise  be  not  by- 
deed.  In  the  case  of  The  Dean  and  Chapter  of  RoeheM- 
ier  V.  Pierce  (a),  the  plaintiffs,  a  corporation  aggregate, 
sued  in  debt  for  use  and  occupation,  and  it  was  objected 
that  the  action  would  not  He,  inasmuch  as  there  was  no  evi- 
dence of  a  demise  by  deed;  but  Lord  EUenborough  over- 
ruled the  objection,  saying — **  A  corporation  cannot  demise 
except  by  deed;  but  the  action  for  use  and  occupation 
does  not  necessarily  suppose  any  demise:  it  was  enough 
that  the  defendant  used  and  occupied  the  premises  by  per- 
mission of  the  plaintiffs:  and  a  corporation,  as  well  as  an 
individual,  may,  without  deed,  permit  a  person  to  use  and 
occupy  premises  of  which  they  are  seised.**  The  Court  of 
King*s  Bench  afterwards,  on  motion,  confirmed  Lord  El^ 
UnborougKs  ruling.  In  The  E{Mt  India  Company  v.  Glo^ 
ver  (6),  the  plaintiffs,  a  corporate  body,  sued  in  assumpsit 
on  a  sale  of  coffee;  and  the  form  of  action  was  not  object- 
ed to.  In  The  Barber-Surgeons  of  London  v.  Pelson  (e), 
die  Vke  action  was  brought  for  a  forfeiture  on  a  bye-law 
of  a  corporation;  and  the  Court  expressly  held  that  cu- 
sumpsit  lay.  It  is  quite  clear  that  a  corporation  may  main- 
tun  debt  for  use  and  occupation,  without  a  demise  by  deed ; 
the  only  question  is,  whether  they  may  not  also  mamtain 
assunymt.    A  promise  may  be  made  to  a  corporation  for 

(a)  1  Gampb.  466.  (6)  1  Stnu  612.         (c)  2  Lev.  262. 


]^.        a  past  eonsideradon ;  in  Bath  H  case  ai  the  presenti  tnutoal 

tfte  Ma  or  erf   F^^^™!^^  ^^  »o^  ii^cessary.    On  the  construction  of  the 

STAFFoaD      Statute  11  Geo.  2,  c.  19,  s.  14,  which  gave  to  landlords  an 

Tnu  action  on  the  case  for  use  and  occupation,  where  the  agree- 
ment waJs  not  by  deed,  it  was  formerly  doubts  whether 
debi  wonld  lie  for  use  and  occupation«  Sinmd  V«  Ra^ 
gers  (a),  and  WiUifu  v.  Wmgaie{h)i  wer6  the  first  eases 
that  decided  that  debt  wonld  lie  on  diat  sttttute^  and  in 
the  subsequent  dase  of  King  v.  Fraser  (c).  Lord  EUeti^ 
borough  said :  "  When  it  was  onoe  establish^,  as  in  Siroad 
V.  Roger$i  and  fHlkins  ti  fTingaie,  thai  debt  for  use  and 
oeeapation  wonld  lie,  it  neeetearily  followed  Aat  the  ge<- 
netality  of  the  form  of  declariiig  for  use  and  ooouptttion  in 
^ery  rtepeet  might  be  adopted/^ 

[Mr.  Justice  Gaselee.-^The  M&yor  of  London  y« 
Ooree  (d)i  and  The  Mayor  of  London  t.  Hunt  (e),  are  aus» 
thorities  to  shew  that  assuihpsit  may  be  thtutltaiaed  by  m 
oorporation  on  an  implied  protnise]& 

Mr»  SeijiBant  P&ake,  in  support  of  his  mle.-^The  oase 
of  the  Barber^Surgeons  oi  London  v.  PHson,  is  the  only 
one  of  those  cited  wherein  the  present  ol^ectioli  was  ta^ 
ken.  In  that  date  it  was  held,  that  Msumfmt  might  bo 
Biaintnuied  by  a  corporation  on  a  bye-law|  but,  although 
a  co)rporation  may  make  a  centittct  without  deed,  it  is  clear 
that  they  cannot  demise  except  by  deed.  In  Res  t.  The 
Inhabitants  of  Chipping-Norton  (/),  where  a  corporation, 
by  a  verbal  agreement  with  a  pauper^  leased  to  him  the 
tolb  of  a  market  fo^  above  10/.  a-year,  it  was  held  that  h» 
did  not  the^by  gain  a  settlement^  as  no  interest  could  pass 
from  a  corporation,  but  under  their  seal..  In  Resf  v.  The 
Iifebabitafots  of  Norih  D^ht  {g)^  where  five  persons,  a» 

(to)  6Term  Rep.  63, n.  (e)  3  Ler.  37. 

(fr)  6  Terai  Rep.  62.  (/)  5  Eait,  239b 

(e)  6  Eait,  348.  (g)  3Maa.  &  Selw.  247. 

(il;iVenlr.fl98. 
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members  of  a  managing  commitlee  of  a  corporation,  who 
were  proprietors  of  a  bridge  and  the  tolls  thereof,  demised 
the  toll-hoase  and  tolls  to  a  pauper  for  one  year,  reserring 
to  the  corporation  a  certain  rent  and  a  power  of  re-entry; 
but  the  demise  was  not  under  the  corporation  seal — ^it  was 
held»  that  the  pauper  did  not  thereby  gain  a  settlement. 
The  declaration  discloses  no  mutuality,  consequently  it 
would  have  been  bad  on  demurrer;  and  it  n  equally  ob* 
jectionable  in  arrest  of  judgtient*  But  the  defendant  is 
entitled  to  a  nonssit,  as  the  holding  by  him  must  presup^ 
pose  a  dendse*  whioh  ooaU  only  be  by  deed,  and  under  tha* 
seal  otihe  corporation.  It  cannot  be  assumed  that  the  do* 
fcndant  held  as  tenant  to  the  plaintifis  under  a  parol  de^ 
mise^ 

Get.  4Mlr«  Mft. 

Loffd  Chief  Justice  Best  bow  deliiFtfcd  the  judgment 
of  the  Court  :-^ 

The  questiod  to  be  decided  in  thb  case  is,  whether  a 
corporation  aggregate  can  sue,  in  an  action  for  Use  and  oc- 
cupatien,  a  tenant  #ho  has  occupied  lands  of  the  corjMNra- 
tion  without  deed.  Where  a  party  has  occupied  landr 
the  contract  between  him  and  the  landlord  must  be  con- 
sidered  as  executed;  so  that  there  is  no  necessity 
for  alleging  in  the  declaration  any  express  promise  to 
pay.  From  the  lact  of  occupation,  a  proBake  to  pay  wiU 
be  implied;  although,  in  an  executory  contract,  the  plaia-^ 
tiff  must  rest  his  case  upon  an  express  promise:  atd  where 
tha*  is  so,  if  one  of  the  parties  is  not  in  a  condition  to  en* 
tor  into  a  promise,  he  <Htnnot  lake  adrantage  of  a  promise 
by  the  other,  because  there  would  be  no  mutuality  in  thtf 
Contract.  We  do  not  decide,  therefore,  that  a  corporation 
could  sue  in  (usumpsit  on  every  express  promise,  because, 
if  the  contract  were  executory,  there  might  be  no  mutuali- 
ty of  benefit,  and  consequently  no  consideration.  But,  in 
the  present  eascy  the  land  having  been  enjoyed  by  the  de* 
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1827.  fendanti  the  promise  to  pay  for  it  is  implied^  and  there  is^ 

"^ — * — '  a  good  consideration  for  tlie  promise.     The  point,  how- 

^Sta^ord''^  ever,  has  been  decided  in  the  oaae  of  The  Barber^urgeons 

^'   .  otLonckm  v*  Pekon^    That  was  an  action  to  recover  SO/. 

Till* 

forfeited  by  the  defendant  under  the  bye*laws  of  a  com- 
pany to  which  be  belonged.  It  was  insisted  that  an  action 
would  not  lie  for  money  forfeited  under  a  bye-law,  and 
that  a  promise  pould  not  be  made  to  a  corporation  aggre- 
gate except  by  deed,  Sut  the  Court  ovjer-ruled  the  ob- 
jections, and  said  that  they  bad  been  ovier-ruled  in  the  case 
of  The  Mayor  of  London  v.  Goree.  Judgment  was  ac- 
cordingly given  for  the  plaintiff.  The  case  of  The  Mayor 
of  London  v<  Hunt  (a),  is  likewise  to  the  same  effect. 
There,  although  it  does  not  appear  that  the  precise  poin^ 
was  raised,  it  was  held  that  assumpsit  would  lie  for  a  cor- 
poration on  an  implied  promise.  Here,  there  is  an  implied 
promise  sufficient  to  raise  an  obligation  between  the  two 
parties.  The  point  occurred  again  in  3  Levina;  the  ques- 
tion, however,  was  not  raised,  the  point  being  consider- 
ed as  settled.  But  The  Dean  of  Rochester  v.  Pierce  is» 
an  express  authority  in  favour  of  the  plaintifis.  The  form 
of  the  action,  indeed,  in  that  case  was.  debt;  but  there  is 
no  substantial  difference  between  the  two  cases;  and  the 
opinion  of  the  Judge  at  Nisi  Prius  was  confirmed  by  the 
judgment  of  the  full  Court.  If  a  promise  could  not  be  im- 
plied, an  action  for  use  and  occupation  could  ncfver  be 
brought  by  a  corporation.  In  Woody.  Taie{b)f  by  in- 
denture between  ^•,  £.,  and  C,  bailiffs,  and  Z).,  £.,  and 
JP.,  aldermen,  with  the  assent  of  the  burgesses  of  the  borough 
of  M,  of  the  one  part,  and  J.  S*,  of  the  other  part,  the  said 
bailiffs,  aldermen,  and  burgesses  demised  lands  to  J.  S., 
far  years,  to  be  holden  of  the  said  bailifis,  aldermen,  and 
burgesses.  The  deed  was  executed  by  A.,  JB.,  and  C,  D., 
£.,  and  JF*.,  but  not  sealed  with  the  corporation  seal.    J. 

(a)  3  Lev.  37  (6)  3  New  Rep.  24?. 
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S.  haTisg  paid  rent  to  ihebaiUffs  as  chief  oflSoers  of  ihe  ^^^ 
borough — it  was  held  that  their  servant  might  make  cog- 
nizance for  taking  a  distress  for  rent  under  a  demise  by 
the  corporation,  notwithstanding  a  notice  had  been  given 
by  the  aldermen  (one  of  whom  was  a  party  to  the  inden* 
tnre)  to  pay  the  rent  to  them ;  for  that  the  payment  of  rent 
to  the  bailifi  admitted  a  tenancy  from  year  to  year  under 
the  corporaticm.  Sir  James  Jllanffield  there  said — "  The 
plaintiff  has  entered,  and  paid  his  rent  from  time  to  time 
to  the  bailiffs  of  the  borough,  who  are  the  proper  persons 
to  receive  it.  The  lease,  then,  being  void  in  consequence 
of  the  blunder  in  the  mode  of  its  execution,  is  not  the 
plaintiff  tenant  from  year  to  year?  and,  half  a  year's  rent 
being  now  due,  have  not  the  corporation  a  right  to  distrain 
for  such  rent?  That  appears  to  me  to  be  tlie  plain  result 
of  all  the  facts  stated  in  the  case:**  and  Mr.  Justice  Ciofn- 
bre  said — ^^  The  only  question  at  present  to  be  decided  is, 
under  whom  the  plaintiff  holds  as  tenant  of  the  premises  up- 
on which  the  distress  has  been  taken.  It  has  been  con- 
tended, that  he  holds  under  the  aldermen,  but  that  is  con- 
trary to  all  the  facts  stated  in  the  case.  Hitherto  he  has 
paid  his  rent  to  the  persons  whose  duty  it  is  to  collect  the 
corporation  rents.  Possibly  the  aldermen  may  have  the 
power  to  control  the  use  of  the  corporation  seal,  but,  when 
used,  the  lease  belongs  to  the  principal  officers  of  the  cor- 
poration. It  is  enough,  however,  to  say,  we  can  see  a  ten- 
ancy from  year  to  year  under  the  corporation.  It  matters 
not  what  other  persons  have  signed  the  lease,  if  it  be  sign- 
ed by  the  proper  officers.**  The  same  point  is  to  be  found 
in  Viner^s  Abridgment  (a). 

The  two  Sessions  cases  which  have  been  referred  to  do 
not  break  in  upon  this  principle;  the  last  of  them,  indeed, 
confirms  it.  In  the  first  {Rex  v.  Chipping-Norton),  where 
a  corporation,  by  an  oral  agreement  with  a  pauper,  leased  to 

(o   2  Tit.  "  Corporatum/'  (K.)  11,41. 
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JS37-        hM  Ihe  tolls  of  a  market,  the  Gotirt  held  that  he  could  not 

Th»  Mayor" of   ^^^^^5  8*^  ^  Bottltaienti  aB  such  aki  intetest  eould  aot  paai 

STAFroED      oMcopt  ulidtr  the  seal  of  the  oorporatioiu    Btit  the  second 

Tihu        caae  turned  expressly  on  the  difference  between  corporeal 

and  incorporeal  ptoperty.  The  Court  explained  the  ground 

i»f  ilB  fofmer  opiniofi}  and  Lord  J&Wmbor&ugk  8aid-^<'Th0 

toDs  am  not  ihfaigs  lha«  lie  in  tMutOj  bnt  only  in  gcm\\ 

therefore,  without  a  deed,  an  interest  in  them  could  not  pads/' 

The  present,  tiierefore,  being  a  ease  in  which  it  was  no€ 

necessary  to  prove  an  express  premise,  but  the  contrael 

haying  been  exeeuted,  and  the  defimdant  bound  in  justice 

to  pay  for  his  ownqnttion,  the  law  will  riiise  a  mutual  ob^ 

ligation,  upon  which  the  plaintiffs  are  entitled  to  sue.   The 

rule,  dterefore^  for  entering  k  nonsuit,  or  for  arresting  the 

jiulgaenti  nmst  be-^ 

Disdiarged. 


Teh.  9th.  Thomas  Smith  V.  SpARROW  and  Another. 

The  defendantt,  J.  HIS  was  an  action  of  4$3sUmpsit,  to  recover  damages  for 
Somofa  toaT"  ^  breach  of  contract  in  not  accepting  certain  nutmegs  al- 
ker,  oootrai^    legsd  to  have  been  purchased  by  the  defendants  of  the 

Sot  the  purefaaue      ,  .     ,  *• 

of  goods  bdong-  plaintifil 

til.  The  whote  The  declaration  stated,  that  the  defendants,  on  the  86th 
SSSlidf  w^  February^  1825,  at  London^  bargMned  for  and  bought  of 
•mnged  on  a     the  plaintiff,  and  the  plaintiff,  at  the  special  instance  and 

jSbmfay,  and  on  «-  »  r  '  r 

the  lame  day  request  of  the  defendants,  then  and  there  sold  to  theia,  m 
brokei?8*co?-*  Certain  large  quantity,  to  wit,  twenty-six  lots  of  nutaiess, 
tract-book  (with  ^j^  lately  arrived  in  this  kingdom  from  parts  beyond  the 
the  name  of  scss,  by  and  on  board  of  a  certain  ship  or  vessel  called  The 
wu addedMzt  ^ibbM^  and  a  certain  other  quantity,  to  wit,  thirteen  lots^ 
•oid^not!f  de^     then  lately  arrived  on  board  a  certain  other  ship  or  vessel 

Ufered  to  the 

defendanU:— J7eU,  that  the  entire  contract,  being,  as  far  as  it  affected  the  defendants,  oompleted  on 

the  Anuiay,  was  void  by  tiie  sutute  29  Cart  2, «» 7< 
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oftlled  The  Pikeniw^  the  whole  atnouiktiDg  to  a  latge  qmn*  I897. 
iity,  to  wit,  7^765  pounds  Weight,  at  a  eettain  Tate  or  prioe, 
and  on  terms  then  and  there  agreed  on  between  the  fimn* 
tiff  and  defettdantiy  to  wit»  at  the  tate  or  prioe  of  1  it^  Jdi 
per  pound  werght  for  each  and  erery  poaad^  amounting  in 
the  whole  lo  a  large  sum  of  money,  to  wit,  to  the  ium  of 
4,lM<NL,  of  lawful  ftc.,  and  on  Which  a  oertam  deposit,  to 
wit,  a  deposit  df  SM  on  eaeh  and  etery  of  the  said  l6tsy 
was  to  be  knade  and  paid  by  the  defendants^  and  the  prompS 
payment  of  the  residue  of  the  said  prioe  to  be  paid  and 
made  oh  the  delitery  of  the  nutmegs,  on  a  eertmn  day  then 
and  there  agreed  upon,  to  wit,  the  19th  March  theft  next} 
that,  in  consideration  thereof,  and  that  the  plain tifl^  at  the 
special  instance  and  request  of  the  defetidailts,  had  Under- 
taken and  fidthfuUy  promised  to  delivet  the  said  quan* 
tity  of  nutmegs  to  them,  Accordhig  to  the  terms  of  the  Said 
sale,  they,  lbs  defendants,  undertook  and  proasised  the 
jdaintiff  to  aco^t  dm  nutaicgs  of  and  fi^m  bijii>  alld  H 
pay  for  the  same  on  the  terms  aforesaid,  on  the  deKTeify 
thereof  to  them,  the  defendants;  and  that,  although  the 
plaintiff,  afterwards.  And  at  the  expiration  «f  the  said 
prompt  payment,  to  wit,  on  the  said  19th  Mmrch  in  the 
year  aforesaid,  was  ready  And  wiBing,  And  tendered  and  c^ 
fered  to  deliver  the  said  nutmegs  to  the  defendants,  and 
requested  them  te  accept  the  same,  and  to  pAy  himfor  the 
same,  according  to  the  terms  of  the  said  sale->-^yet  that  the 
defendants,  not  regarding  the  said  promise  and  undertaking 
so  by  them  in  this  behalf  made  as  aforesaid,  but  contriving, 
&c.,  did  not  nor  would,  at  the  said  tiin^  w4ien  th^y  M^€te 
so  requested  as  aforesaid,  or  at  any  time  before  or  after- 
wards,  aecept  the  said  quantity  of  nutmegs,  or  any  part 
thereof,  of  or  from  him,  the  plaintiff,  or  pay  him  for  the 
same  as  aforesaid,  but  wholly  neglected  and  fcefused  so  tOr 
do,  contrary  to  the  tenor  and  effect  of  the  said  promise  and 
undertaking  of  the  defendants:  By  means  of  which  said 
several  premises,  the  plaintiff  was  compelled  and  obliged 
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1827*  to  pay  a  large  sum  of  money,  to  wit,  the  sum  of  SOA,  for 
and  in  respect  of  the  charges  of  the  said  sale,  and  for  ware-^ 
bouse  rent  of  the  said  nutmegs;  and  was  afterwards,  to 
wit,  on  &c.,  compelled  to  sell  the  said  nutmegs  for  a  much 
smaller  price  than  the  price  agreed  to  be  paid  by  the  said 
defendants,  to  wit,  for  S,400/.,  and  had  been  deprived  of 
divers  great  gains  and  profits  which  would  have  resulted 
and  accrued  to  him  by  and  from  the  acceptance  of  the  said 
quantity  of  nutmegs,  and  payment  for  the  same  by  the  de- 
fendants on  the  terms  of  the  said  sale. 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  at 
the  Sittings  at  Guildkatt  after  the  last  Tern  (a).  The 
fiicts  were  these: — 

J.  W.  Smithi  a  broker,  the  brother  of  the  plaintiff  (who 
had  retired  from  business),  was,  in  February,  18S5,  employ- 
ed by  him  to  purchase  spices  on  his  account,  and  to  re-sell 
them  at  any  profit.  In  pursuance  of  this  employment,  J. 
W.  Smith,  on  Saturday,  the  26th  February,  1825,  pur- 
chased the  nutmegs  in  question  on  account  of  his  brother, 
some  at  111.,  and  some  at  lis.  3d.  per 'povmd.  On  the 
next  day,  Sunday,  the  27th,  J.  W.  Smith  called  upon  Mr. 
F.  Sparrow,  one  of  the  defendants,  and  then  agreed  with 
him  for  the  sale  of  the  whole  at  1 1«.  Sd.  per  pound.  At 
the  instance  of  Sparrow,  the  contract  was  completed  on 
diat  day,  and  in  the  evening  the  broker  delivered  him  the 
following  note: — 

<'  London,  26th  February,  1825. 

*' Messrs.  F.  ^  R.  Sparrow. 

''We  have  this  day  bought  for  your  account, 
26  lots  of  Nutmegs  per  Sibbald\       - .     ^  , 
13  ditto  ditto    •     •  per  Phoenix) 

<'  Deposit,  20/.  per  lot.    Prompt,  19th  March.    Broker- 
age, iper  cent.  ^^.^^  ^  WilUams.'' 

(a)  See2Cu'.&P.544. 
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The  following  entry  was  also  made,  on  Sunday ^  ihe  S7tli 
February t  by  J.  W.  SmUht  the  brokeri  in  his  contract- 
book:-— 

•' R  ^  R.  Sparrow^ 

Bought  of 

26  lots  of  Nutmegs  per  Sibbaldl       . .     _ 
13  lots  ditto.    •     .per  Phagnix) 

''S6th  February,  1825r 

On  the  following  morning,  vh.  Monday ,  the  28tfaj  the 
blank  in  the  entry  in  the  broker's  book  was  filled  up  with 
the  name  of  7%amas  Smith,  the  plaintiflp;  but  the  contract 
was  not  communicated  to  the  plaintiff,  nor  the  sold-note 
delivered  to  him,  until  some  days  afterwards.  The  bro- 
kerage was  paid  by  F.  Sparrow,  who,  on  the  WedneMday 
following  called  upon  the  broker,  and  desired  him  to  sell 
the  nutmegs  when  the  price  reached  12^.  6d.  On  the  in- 
voice being  delivered  to  the  defendants  some  time  after- 
wards,  no  objection  was  made;  but  subsequently  they  re- 
pudiated the  contract. 

His  Lordship  was  of  opinion  that  the  action  could  not 
be  maintained,  inasmuch  as  the  sold-note  not  having  been 
delivered  to  the  vendor  at  the  time  the  bought-note  was 
delivered  to  the  purchasers,  there  was  no  mutuality  in  the 
contract,  there  being  nothing  to  bind  the  former.  He 
therefore  directed  a  nonsuit. 

A  further  objection  was  taken  to  the  contract,  viz* 
that,  having  been  made  on  a  Sunday,  it  was  void  by  the 
statute  89  Car.  2,  c.  7. 

This  point  also  was  reserved  for  the  opinion  of  the 
Court. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  this  nonsuit  might  be  set  aside  and 
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Ittf.        a  Qew  trial  b44«— He  referred  to  Egerton  v.  Maihew$  (a), 
^^^       wbaro  h  wan  heM^  that  a  memomiidiim  signed  by  tbe  der 
fendants,  whereby  they  agreed  to  give  a  certam  pripe  fof 
goods^  takeg  the  cane  out  of  the  17th  section  of  the  Statute 
of  Frauds^  though  not  signed  by  the  seUer,  Qor  exprffsamg 
any  consideration  for  the  defendants'  promise^  otherwise 
than  by  Inference  from  their  own  obligatian; — Schneider  t. 
NarrU  (b),  where  it  was  held,  that  a  bill  of  parcels,  in 
which  the  name  of  the  vendor  was  printed,  and  that  of 
the  vendee  written  by  the  vendor,  was  a  sufficient  memo- 
randum of  the  contract  within  the  Statute  of  Frauds,  to 
eharge  the  nndofi—SauBders&n  v.  Jaehan  (c),  where  a 
bill  of  paroels,  in  which  the  vendor's  name  was  printed^ 
ddiveied  to  the  vendee  at  lii^  tima  <^  ap  ord^r  given  for 
the  fiiture  delivery  of  goods,  was  held  to  be  a  sufficient 
memorandumof  the  contract  within  the  Statute; — Allen  v, 
fienneH  (d),  where  H  was  held,  that  an  order  for  goods, 
written  and  signed  by  the  seller  in  a  book  of  the  buyer,  but 
not  naming  the  buyer«might  be  connected  with  aletter  of  the 
seller  to  his  agent,  mentioning  the  name  of  the  buyer,  and 
with  a  letter  of  the  buyer  to  the  seller  elaiming  ^e  perfima* 
ance  of  the  order,  to  constitute  a  complete  oontrai^t  widunthe 
Statute  of  Frauds;  and  that  it  is  no  objection  to  die  vali« 
dity  of  a  contractfor  die  sale  of  goods,  signed  by  the  seUer, 
that  the  seller  cannot  enforce  the  same  contract  against 
the  buyer,  because  the  Utter  has  not  signed  i|;-^and  i^btsr 
ler  V.  IVeenum  (ey^as  authorides  in  fbvour  of  th^  validity 
of  the  contract;  andj  in  answer  to  the  obfeotion  taken  t^ 
the  contract  on  the  ground  of  its  having  been  entered  into 
iDn  the  Sunday,  he  cited  Drurifr.J)rfontmne{f),  wh^ff 
it  was  held,  that  a  sale  of  goods  made  on  a  Sunday  %  which 
is  not  made  i|i  the  ez^dse  of  the  ordinary  criling  of  the 
vendor  or  his  agent,  b  not  void  at  common  law,  or  by  the 

((i)  6  $Mt,d07;  S.  C.  9  Smith,  Esp.  Rep.  180. 
^39.  (</}  3Taunt.  169. 

(6)  2  Mau.  &  Selw.  286.  (c)  9  Vea.  861. 

(c)  2  Bos.  &  Put  238;  S.  C.  3         (J)  \  Taunt.  131. 
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Statute  29  Ckur,  2,  c.  li^miBloMomcY.  WUUam  (0),  tQ 
tbe  likf  ffibct:  md  be  «oiiteii4edf  that,  iiidepeiidmtly  pf 
the  contract  entered  intopn  the  Snnthsfi  tbei?  va4  evideqct 
to  suatam  a  valiU  contrfiet  en  tbe  following  dey« 

Mn  Seijaapt  TatvAw  md  Mr«  Serjeant  4i(nm  npw 
shewed  caii«e.^Tlie  fontraet  wea  vpidi  not  only  under  tbe 
statute,  but  alao  at  common  lev*  The  statute  is  decisive  to 
shew  that  effect  eannot  be  given  to  a  eon  tract  Wide  on  a  ^m«- 
daif  whether  made  by  principal  qk  bmhep ;  it  enaetii  "  that 
no  trademiani  axtifioer»  workman^  labov^fXi  ptr  oihsrpfirwm 
whatsoever,  shall  do  or  exercise  any  worldly  labour,  busi- 
ness, or  work  of  their  ordinary  callings  upon  ibe  LoiHTs 
Day,  or  any  part  thereof,  works  of  necessity  and  i^arity 
only  excepted.** 

[Mr.  Seijeant  WihU  admitted  that  tbe  contract  wonld 
have  been  void  if  made  by  the  plaintiff  himself  on  the 
Suntiaff]. 

The  plaintiff  cannot  avail  hunself  of  a  contract  made 
though  the  medium  of  another,  which,  if  made  Ivy  himselfii 
would  be  m  vioUition  of  tbe  statute.  The  act  must  be 
constmed  brgely.  In  FenneU  v*  Bidkr  {b)%  it  wea  held  to 
apply  to  private  as  well  as  to  public  conduct,  and  that  n 
horse-dealer  coidd  not  maJntaip  an  action  upop  a  privAte 
contract  for  the  sele  an4  warranty  of  4  borse,  made  on  e 
iS'wNfajr.  Mr*  Justice  B^fky  there  s^id  ffi)f  "  Tbi>t  tbe 
purchase  of  a  horse  by  a  horse«deale;r  is  an  exercise  of  the 
business  of  his  qrdinary  calling,  no  one  qm  doubt*  The 
spirit  of  the  act  is  to  advamoe  the  interests  of  religion;  to 
turn  a  man's  thoughts  from  his  worldly  concqpns,  and  to 
direct  them  to  the  duties  of  piety  and  religion;  apd  tht| 
act  cannot  be  construed  according  to  its  spirit,  unless  it  is 
so  construed  as  to  check  the  career  of  worldly  traffic. 

(o)  6  Dow.  &  RyL  SSj  S.  C.  3         {h)  8  Dow.  &  Ryl.  204;  5.  C.5 
Bara.  &  Cress.  232;    1  Car.  &  P.      Bam.  &  Cress.  406. 
2M.  (f)  5  Raw.  fe  Cress.  40?. 
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There  is  nothing  in  the  act  to  shew  that  it  was  passed  ex« 
clnsively  for  promoting  public  decency,  and  not  for  regu- 
lating private  conduct.  Labour  may  be  private,  and  not 
meet  the  public  eye,  and  so  not  ofiend  against  public  de- 
cency; but  it  is  equally  labour,  and  equally  interferes  with 
a  man's  religious  duties.  Private  as  well  as  public  con- 
duct is  expressly  within  the  contemplation  of  the  statute.* 
In  the  last  cited  case,  Mr.  Justice  Baytey  took  a  more  en- 
larged view  of  the  subject  than  he  did  in  the  previous 
CBAe  o{  Bloxsomev^WiUiams.  Here,  there  was  no  cdtn- 
plete  contract  on  the  Sunday. 

Mr.  Seijeant  Wtlde  and  Mr.  Serjeant  Spankie^  in  sup- 
port of  the  rule. — The  contract  was  not  complete  on  the 
Sunday;  indeed,  the  nonsuit  went  on  the  ground  that  the 
contract  was  incomplete  for  want  of  mutuality:  it  was  only 
completed  by  the  broker's  inserting  the  name  of  his  prin- 
cipal in  his  contract-book  on  the  following  day.  The  en- 
try made  by  the  broker  on  the  Monday  might  be  connect- 
ed with  what  passed  between  the  parties  on  the  Sunday, 
to  constitute  a  valid  contract,  in  the  same  manner  as  the 
letter  in  Saunderson  v.  Jackson,  written  by  the  vendor  sub- 
sequently to  the  verbal  contract,  and  referring  to  it,  was- 
held  to  take  the  case  out  of  the  Statute  of  Frauds.  In  Blox" 
some  V.  JFiHiams,  the  Court  of  King^s  Bench  held  a  eon- 
tract  commenced  on  a  Sunday,  but  not  completed  until  the 
Tuesday  following,  not  to  fall  within  the  operation  of  the 
statute  of  Charles.  Here,  the  plaintiff  is  an  innocent  par- 
ty; he  was  ignorant  of  the  transaction,  which  took  place 
between  the  broker  and  the  defendants  at  the  express  so- 
licitation of  the  latter.  They  cannot  be  permitted  to  take 
advantage  of  their  own  wrong; 

Lord  Chief  Justice  Best. — Where  both  parties  are  in 
pari  deUcto,  the  Court  is  not  to  settle  the  precise  degree 
of  censure  incurred  by  the  one  or  the  other.    No  person 
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ooDcerned  in  speculatioiM  of  this  description  should  b^  ^^ 
besrd  in  a  Court  of  Justice.  These  are  the  very  worst 
description  of  gaoiblers*  If  our  earlier  writers  on  the 
science  of  political  economy  could  now  see  what  we  daily 
see»  many  of  the  opinions  they  hare  advanced  would  be 
retracted*  The  prices  of.  articles  of  conuneice  may  be 
kept  at  an  artificial  amount,  though  perhaps  not  for  any 
very  long  period,  yet  loog  enough  U>  produce  serious  con* 
sequences  to  society. 

It  is  not  every  slight  inception,  or  mere  talking  of  a  con^ 
tract  on  a  Stmday,  that  wiU  vitiate  it;  hutj  if  the  whole  of 
the  terms  are  settled  on  that  day,  though  the  formal  com- 
pletion of  it  be  deferred  till  the  following,  I  think  the  cour 
tract  cannot  be  supported.  Nevertheless,  it  is  not  n^ 
cessary  op  this  occasion  to  go  so  far,  for  at  the  trial  this 
transaction  was  treated  as  having  been  actually  completed 
on  the  Sunday:  the  principal  part  of  the  argument  of  the 
defendants*  counsel,  both  at  NUi  Prius  and  in  Banc,  was 
founded  on  the  want  of  knowledge  in  the  plabtiff  that  the 
contract  was  made  on  the  Sunday.  As  far  as  regarded  the 
defendants,  it  was  clearly  completed  on  that  day,  if  at  idL 
The  solicitation  of  the  bargain  took  place  on  the  Sunday^ 
all  its  terms  were  arranged  on  that  day,  and  on  that  day, 
tooj  the  contract  on  which  the  pUuntiflTs  claim  rests  was 
delivered  to  one  of  the  defendants  by  the  plaintiff's  agent. 
It  is  admitted,  indeed,  that  the  contract  would  have  been 
void»  if  made  by  the  plaintiff  himself;  but  it  is  contended, 
that  he  is  not  to  be  held  responsible  for  the  conduct  of  the 
broker.  If  we  were  sitting  in  another  Court  to  decide  whe- 
ther, under  the  circumstances,  the  plaintiff  was  a  fit  subject 
for  ecclesiastical  censure,  the  question  would  be  different^ 
Here,  the  plaintiff  sues  on  a  contract  entered  into  by  his 
Inroker;  if  that  contract  be  against  law,  there  is  none  on 
which  he  can  sue :  if  the  broker  has  made  a  contract  which 
in  law  is  void,  his  principal  cannot  enforce  it.    We  have 
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i827*        been  referred  to  tlecinons  as  to  whether  ihe  statute  of 
Charles  ought  to  receive  a  laxge  or  a  narrow  construetion. 
I  doubted  the  correctness  of  the  opinion  expressed  by  mf 
brother  Bayley  in  Bloxsame  v.  Williams^    But,  in  his  judg- 
ment in  the  subsequent  case  of  Fenneil  r^  JRiMer^  he  has 
made  ample  amends  for  whateTer  was.enroneous  in  his  fi>r* 
mer  judgment*    He  there  admitted  that  he  had  taken  too 
narrow  a  view  of  the  subject  in  Bhxsame  r^- KnUianuL  He 
says,  in  the  ablest  judgmait  that  ever  was  delivered'  on 
this  statute^-''  The  spirit  of  the  act  is,  to  advance  the  in- 
terests of  religion;  to*  turn  a  man's  thoughts  froii  his  woarid- 
ly  conceras)  and  to  direct  them  to  the  duties  of  jdety  and 
true  religion;  and  the  act  cannot  be  construed  according 
to  its  spirit^  unless  it  is  so  construed  as  to  check  the  career 
of  worldly  traffic.**   .The  statute  enacts,  that  no  tradesman, 
artificer,  workman,  labourer,  or  any  other  person  whatso- 
ever, shall  do  or  exercise,  any  worldly  labour,  business, 
or  work  of  their  ordinary  callings  upon  the  LordV  JDay, 
or.  any  part  thereof.    These  words  do  not  necessarily  im- 
ply an  absolute  completion  of  a  contract;  any  serious 
proceeding    in    the    making   of  a   bargain  .b   equaHy 
within  the  statute:  if  the  foundation  only  be  laid  on  a 
jSundk^y,  it  is  an  offence  against  the  act.    But  we  need  not 
discuss  that  question  here;  the  contract,  as  farasitaflbct- 
ed  the  defendants,  was  completed  on  the  Sunday  by  the 
•delivery  of  the  sale-note,  the  final  contract  regulating  the 
price  and  time  of  payment;  nothing  more  remained  to  be 
done  to  bind  the  defendants:  there  was  a  pei^t  con- 
tract by  them  on  that  day.    Unless,  therefore,  it  be  permit- 
ted to  a  party  to  profit  by  a  contract  made  by  or  for  him  in 
defiance  of  law,  the  plaintiff  cannot  enforce  this  contract, 
which  was  made  in  contravention  of  the  statute.    In*  the 
cases  to  which  we  have  been  referred,  the  contracts  were 
not  perfected  on  the  Sunday ^  therefore  they  do  not  apply. 

Mr.  Justice  Park. — I  am  of  opinion  that  there  is  no 
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ground  for  setting  aside  this  iioiisuit.  Tb«  question  does  1827- 
not  arise  on  the  conunon  lair»  Ail  laifs  must  be  founded  on 
religion.  InTheJi:«iiffY.£ro<A«ffoi»(a),itwasheld€hat«he 
sdli^g  of  meat  on  a  Sunday  was  not  ati  ofibnce  at  common 
law.  On  the  conatmetion  of  the  statute  of  Charles,  how- 
evcr,  there  can  be  no  question*  In  BkmMmme  y.  WUHams 
and  Drwrf  y*  DefrntkAnOf  the  woords  of  the  aet  received 
ratliertoo  limited  a  construction.  In  FetmeilY*  Midhr, 
how^yeti  the  doctrine  was  nsore  expanded.  I  ncYcr 
read,  a  .inore<  oemprebenriYe  and .  Jomihous  judgment 
thaB  Ihat  deliYered  by.  my  btother  Baylejf  m  that  ease. 
The  words  of  the  «ct,  '^  any  worldly  labour,  business,  or 
week,  of  tbeinosdinaiy .  osHings,'"  undoubtedly  apply  to 
wQiddly  bnsioess  of  any  deaoription.  One  part,  however^  of 
SxzJamitM  Mfm^klfts  judgment  in  Drury  y«  Deftmiaine  af- 
fords :an  answer  to  an  avguroent  that  has' been  urged  in 
this  case;  Cnt  it  is  there  admitted  that  tbe  party  watf  re- 
qxMlBible  far  dm  act  of  hia  agent.  Tbe  object  of  the  sta- 
tute being  to  enfome  <he  practice  of  a  man's  religious  duties, 
or,.aa  the.  preamble  ezpreases  it,  '^that  every  person  what* 
scerer  shall  on  the  Lords  Day  apply  themselves  to  the 
observation  of  the. same,  by  exercising  themselves  thereon 
in  tbe  duties  of  piety  and  true  religion,  publicly  and  pri- 
Yutety,**  the  construction  it  receivea  should  be  liberal  and 
extended. 

Mr.  Justice  Burrovgh.— The  eontract  was  so  far  com« 
pleted  on  the  Sunday ^  that  nothing  afterwards  was  wanting 
to  aathoriase  the  plaintiff  to  sue  for  a  breach  of  it.  A  broker 
is  clearly  within  the  meaning  of  the  statute.  The  \>laintiff*s 
agent  unqueationably  was  acting  in  the  exercise  of  his  ordi- 
nary calling*  The  addition  subsequently  made  to  the  entay 
in  the  broker's  book  does  not  in  any  degree  alter  the  case. 

(o)  1  Str.  702. 
t2 
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1827.  Mr.   Juatice  Gasiclbb.—- It  k  clear  that  the  broker 

ia  this  case  was  acting  in  the  exercise  of  bis  ordinary 
calling.  The.oplf  qttes(lipn;ia>  .vaa  the  contract  made 
on  the  Sunday^  It  appears  to  hare  been  completed  as 
fiir  as  the  defendimts  were  concerned,  fodr,  on  that  ctay» 
the  broker  delitered  to  them  the  aaIe»note  which  was  to 
bind  them.  The  plaintiff  afterwards  assenijed  to  the 
contract  thus  made  by  hia  agent  It  is  contended  thai 
there  was. a  contract  independently  of  that  entesed  mto 
on  Snnday.  It  is  admitted  th^t  an  invoice  was  after- 
wards delivered  to  the  defendants ;  but  whether  that  fonD- 
ed  a  new  contract,  or  was  only  a  confirmation  of  the  oU 
cne  was  a  question  for  the  Court.  I  take  if  to  be  a  mere 
confirmation  of  the  original  contract.  There  is  no  analogy 
between  this  statnte  and  the  Statute  of  Fraads;  consequent- 
ly the  cases  on  that  act  do  not  apply.  It  b  not  necessary 
to  consider  what  would  have  been  the  effect^  had  the  con- 
tract not  been  complete  and  ended  on  the  Sundays  for, 
the  whole  contract  that  could  bind  the  defendants  was 
completed  on  that  day:  it  was  therefore  illegal  and  void. 

Ruk  discharged. 
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1827. 

Stotcld  and  Another  0.  Bade.  FtbfgtL 

9/mK*  Serjeant  WUde,  on  a  former  day  in  this  Temii  ob-  a  country 
tabled  a  rule  calling  00  the  plaintiffs  to  shew  cause  why  the  5'°]j[*^*J^^ 
judgment  entered  up  on  a  warrant  of  attorney  given  in  this  London  agent, 
cause»  and  the  Jleri  faeioM  issued  thereon,  should  not  be  month^  in  ex- 
set  aside,  and  the  goods  levied  under  the  execution  restor-  ^"SL^^u*^ 
ed  to  the  defendant.  ^  like  date, 

dediictinfl  by 

The  plaintiffs  were  bankers  at  Peiwortkj  in  Smsex^  wayofcooimii- 
The  warrant  of  attorney  in  quesdon  was  given  to  secure  to/wr'i)^? 


the  payment  of  a  bill  of  exchange  for  2,fi00/.,  dated  the  Jj^aVt" ro^ 
5th  December f  1822 ,  drawn  by  one  Uptom  upon  and  ao-  -;^ff^*  »^ 
cepted  by  the  defendant  and  his  partner,  payable  two 
months  after  date,  at  Pettooril^  which  came  to  the  hands  of 
tlie  plaintiffs  under  the  following  circumstances: — 

tVUUam  Sioveld,  one  of  the  plaintifK,  being  in  Lomdamf 
met  Upton  who  produced  the  above  bill  of  exchange,  and 
requested  Stoveld  to  give  him.  in  exchange  for  it  his  draft 
on  hb  London  bankers,  the  former  bill  not  being  readily 
negotiable.  Siaveld  accordingly  drew  on  Messrs.  Master^ 
man  ^Co.a  bill  at  two  months  for  2,483/.  10s.,  and,  having 
procured  it  to  be  accepted,  gave  it  to  Upiony  and  received 
from  him  the  defendant's  acceptance  for  2,500/1,  retaining 
the  balance  {16L  10s;,  being  equivalent  to  interest  at  the 
rate  of  aboutybur  per  ceni.)  by  way  of  commission. 

The  defendant's  acceptance  was  dishonoured  when  doMf 
and  the  warrant  of  attorney  was  afterwards  given  by  way 
of  security.  There  were  subsequently  considerable  deal«» 
ings  between  the  plaintiffs  and  the  defendant  The  un* 
paid  bill  was  debited  in  the  defendant's  account,  and  he 
was  credited  for  cash  received  to  the  amount  of  S,800/., 
the  ultimate  balance  dud  to  the  plaintiffs  being  5,233/., 
for  which  the  plaintiffs,  in  February,  1825,  obtained 
from  the  defendant  a  mortgage  on  an  estate  belonging  to 
him. 
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The  otjections  taken  wer^^— 

Firsi—thaty  on  the  Authority  of  Ctayion^s  case  {a),  the 
payments  made  by  the  defbtidant  should  be  applied  in  dis- 
charge of  the  earlier  items  of  the  account,  and  Chat,  conse* 
qiietitly,  the  bill  for  which  the  warrant  of  attorney  liad 
been  given  wAs  satisfied. 

Secondly — that  the  transaction  was  usurious. 

Mr.  Serjeant  Boianquet  now  shewed  cause. — The  trans- 
action was  not  a  loan  of  money,  but  only  an  exchange  of  a 
country  for  a  town  bill,  for>the  convenieiice  of  the-dcawer. 
For  such  accommodation,  the  plaintiffs  were  dtaiiy  finfitled 
to  charge  a  commission.  In  Hammett  v.  Yea  (6),  where  a 
banket  in  the  country  didcomited  bHb  at'  four  mtintUfor 
a  customer,  taking  th^  whole  interest  for  the  timel  they  had 
to  run,  and,  at  the  request  of  the  latter,  carrying  to  hb 
account  part  of  the  proceeds,  and  payiofig  other  partin  cash, 
and  the  remaindei^  in  bills  on  Loruhn,  at  three,  se^n^  aad 
thirty  ddys'  6ight-4t  was  held  that  the  tnimaclioii  wits  not 
usurious,  for  that  the  stnrplus'  of  interest  taiien  hy  the 
banker  might  be  referable  to  the  expanses  of  remittame. 
Lord  Chief  Justice  £yr^  asked  (c)  t  '*  is  not  the  banker  en- 
titled to  a  recompense  fbrfhe  accommodation  he  aflS>rda to 
hh  customer;  and  if,  in  such  cases,  the  remittanbeis  usuri- 
ly  made  by  bills  of  thirty  days,  is  not  diat  a  fair  measure 
of  a  recompense,  supposing  there  is  no  device  in  the  trans- 
action, and  that  the  remittance  is  not  im^snded  to  beubed 
as  a  colour  for  putting  more  money  into  the  banker's 
pockets  for  the  mere  forbearance  of  a  loan,  than  is  allowed 
by  law/*  Here,  the  transaction  was  not  intended  as  a  co- 
lour for  an  illegal  discount,'  or  a  device  to  evade  the  sta- 
tute. In  fVinchfq.t.,Y.Fenn{d),  where  it  appeared  to 
be  the' usage  of  country  bankers,  on  discounting  bills,  to 
receive,  besides  the  common  interest  df  'Rveper  cent,  an 

(a)  1  Meriv.  605.  (e)  Ibid.  153. 

(h)  1  Bos.  &  Pul.  144.  (</)  2  Term  Rep.  52,  n. 
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additional  five  shillings  per  ceni^.  oa  the  gross  sum^  for  com- 
missiont  siioh  obar|^  was  heI4  to  be  legal.  In  Barclay,  q.  t., 
▼•  Walnuky  (a)>  it  was  held,  that^  if  a  person  upon  whom  a 
bill  is  drawn  which  has  some  time  to  run»  giyes  the  amount 
of  t&e  biU  to  the  holder*  deducting  from  iftimoce  than  the. 
l^al  interest  for  the  time  the  biU  has  to  nin»  it  is  ^ot 
usury. 

[Lord  Chief  Justice  Best  intimated  that  the  other  ques- 
tion (as  to  the  appBeaiion  of  the  subsequent  pajrments) 
woold.hacreferied  to  the  Prothonotaryi  as  the  .Court  ooold 
nol^  ooiaffidttviti  idsacideien  the  respeotiFe  merits  of  oompUn 
catedjtccounls.] 

^  Mr;  Seijeant  Wilde  and.  Mr.  Serjeant  Spankie,  in  sup- 
port  >of  the  tvle^-^bi  the  ease  of  Barehjf  ▼.  W^lmskffp 
there  was  no  loan;  but  a  mere  payment  by  a  creditor  to 
his'deibtOB.  In  the  present  case»  the  transaction  clearly 
»unied  toaloan.  If.  the  end  is  to  gire.  money,  no  de« 
fiir  the  purpose,  of  deffsiiiug  the  statUjOe  will  aker  the 
niiture  of  the  dealing*  The  o^ect  of  UpUm  was  to  pro* 
ottse  cash  for  the  defendant's  acceptance.  By  this  mode 
he  was  compelled  to  pay  four  per  cent,  for  the  new  bill, 
hMid'/iveper  oenL  more  to  get  money  for  that  bill.  ,  At  all 
e(Tcnt8,  it  shcmld  have  been  left  to  the  Jury  to  say  whether 
this  was  a  discount  or  loan,  or  a  bondjide  transaction. 

Xiof  d  Chief  Justice  Best. — ^If  we  ent^tained.  any  doubt 
upon  the  bfits  of  this  .case,  anpther  inquiry  wc^uld  be  ne* 
cessary  i  but  we  tbkk  the  £u^  are  dear.  Upfan,  being  in 
possession  of  a  biU  payable  in  the  country,  and  therefore 
not  r^ily  negotiable,  requested  the  plaintiffs  to  give  him 
in  exchange  lor  it  a  bill  on  their  London  bankers  of  the 
same  date.  The  plaintiffs  accordingly  gave  him  the  re- 
quired biU,  deducting  a  remunerfition  for  their  trouble  and 
charges  in  remitting  money  to  London  to  meet  the  bill  when 

(a)  4  East,  55;  5.  C.  5  Esp.  Rep.  11. 
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at  maturity.  If  they  had  taken  more  than  5L  per  cent.f  it 
might  then  have  been  a  question  whether  the  transaction 
was  not  a  colour  for  usury ;  but,  as  only  about  4/.  per  cent. 
was  taken,  there  is  no  pretenee  for  saying  that  it  was  within 
f^e  statutes  of  usury.  It  is  like  the  case  of  a  country  bank- 
er, who,  in  dtscountmg  a  bill,  gives  liis  on^^n  iiote»  in  ex- 
change as  cash.  As  to  this  point,  the  rule  mu^t  be  di»- 
cha»ged» 

Mr.  Justice 'Park«— It  appears  to  me  that  there  wlaa  no 
loka  in  tliis  case,  but  a  mere  exchange  ot  bilb«  l^Um, 
havRig  a  bill  en  a  Peiioorih  house  which  he  could' net  ne- 
gotiate in  £K)ndon,  applied  to  the  plaintiffs  to  give  him  in 
lieu  of  it  a  dml^  ee  their  Lo^uhn  bankem.  The  plaintiffs 
were  clearly  entitM  to  a  oemmssien  Cot  their  treUUe  and 
ribk  ift  tentit^g  teah  to  ilf AiteTTiiM'^* 

Mr.  Justice  Burrough. — Winch  v.  Fenn  was  e  much 
stvoBger  caee  than  the  present;  for  Iho^e  die  plaintiff  re- 
ceived the  full  discount,  and  paid  part  of  the  bill  in  dlrafts 
at  three,  seven,  and  thirty  days'  sight)  andyetdtwaslieU 
that  the  tiansaetaott  wiis  not  usurious,  as  somediing  might 
be  allowed  fm*  the  trouble  and  expense  of  remitting  money 
to  Lowian  to  meet  the  b31» 

Mr,  JuBtioe  OASBiiXfi.-*^Tl»ere  is  notthe  leaat  appreach 
to  usury  in  this  case.  Usury  confrietdie  taking  more  tiian 
five  per  ceni.  for  a  loan  of  money,  or  forbearance  of  a 
debt.  He^,  thete  watf  no  k>an,  no  fbrbeiuranoe*  'The 
plaintiflb  mere^  charged  a  oommisiMon  for  the  trouUe 
they  migbt  be  put  to  in  remitting  funds  to  meet  their  dmft 
when  at  maturity.  I  think  there  is  no  pretence  for  setting 
aside  this  warrant  ef  attorney  on  the  ground  of  tisury. 

Rule  discharged,  aa  to  the  uaury — ^refexsced 
to  the  Prothonotary,  as  to  the  application 
of  the  payments  in  the  account. 
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LSYKARIFF  f>.  AsUFOaD,  ^^!9tL 

jThIS  waa  an  action  of  ainmtpnt  on  a  bill  of  exchange,  An  aitentioii  in 
dated  the  SOth  April,  18X6,  drawn  hy  one  Carmieu  upon  uri^r^t^, 
and  accepted  by  the  defendant,  payable  at  three  months  ^^  ^  •"^^ 
after  date»  and  indorsed  by  Camin$  to  the  plaintiff.  before  iu  ncgo- 

The  cause  was  tried  before  Lord  Chief  Justice  Be€tt  at  dnw^»  !•  not 
the  Sittings  at  fFesimingier  after  the  last  Term.  ^'^e  ^'Tif^ 

The  dale  of  the  biU  appeared  to  have-  been  written  on  render  •Bew 
an  emsuve*  A  witness  called  for  the  defendant  stated  ur^.^ 
Aat  the  date  origiiially  was  the  28th  Janmury,  but  that  it 
had  afterwards  been  extended  to  the  20th  AprU.  It  ap- 
peared, however,  that  the  bill  was  so  altered  before  it  was 
negcliated  by  the  drawer,  and  that  on  it  were  the  words 
**  due  i/is/y  28rd,"  in  the  hand*writmg  of  the  acceptor,  and 
seeming  to  have  been  written  at  the  same  time  with  the 
Booeptance. 

It  was  contended  for  the  defendant,  tfiat  the  alteratbn 
of  the  bill  constituted  a  re-issuing  of  it,  and  rendered  a 
new  stamp  necessary. 

His  Lordship  was  of  a  diflferent  opinion,  and  left  it  to 
the  Jury  to  say,  whether  the  alteration  had  been  made 
with  the  defendant's  assent,  and  before  the  bill  was  nego* 
tiated. 

The  Jury  found  in  the  aflbmative,  and  accordingly  re- 
tamed  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
obtained  a  rule  mn  that  this  verdict  might  be  set  aside, 
and  a  nonsuit  entered,  or  a  new  trial  had. — ^He  submitted 
that  the  bill  was  not  receivable  in  evidence  without  a 
new  stamp,  uiasmuch  as  the  subsequent  alteration  in  its 
date,  though  made  with  the  assent  of  the  acceptor,  con* 
stituted  a  re-isscdng  of  it;  and  he  dbtmguished  this  from 


CASES  IN  HIIJUtY  O^RIC, 

the  case  of  Domne^^h  HkhafiChon{a)j  an  the  groimd  Ihat 
there  the  bill  w&s  an  adcommodation  bUl^  which ^is  nol'lii 
fact  issued  until  it  is  in  the  hands  of  some  person  whais 
entitled  to  trebt  it  as  a' security  available  in  law;  whereas 
here  the  b!U»  not  being  an  accommodation  btH«  was  perfect 
al^^the  time  of  its  first  issuing* 

Mr.  Serjeant  Taddy  now  shewed  cause. — The  questions 
for  the  consideration  of  the  Jury  \9eTe— firsts  whether  the 
alteration  in  the<date  of  the  bill  had  been  made  with  the 
assent  of  the  defendant — secondly^  whether  it  was  made 
before  the  negotiation  of  the  bill.  The  Jury  have  decided 
both  these  questions  in  the  afirmathpe^  The  evidence 
clearly  warranted  that  conclusion  on  the  first  point,  for  the 
time  at  whidi  the  defendant  himself  had  certified  the  bffl 
to  become  due,  when  he  accepted  it,  corresponded  With 
the  .altered  date;  and  also  on  the  second,  the  biU  being 
proved  to  have  been  in  the  hands  of  the  drawer  in  its'al- 
tered  state;  for  a  bill  cannot  be  said  to '  be  aegotlaleJl 
so  long  as  it  remains  in  the  drawer's  possesstonk 

Mr.  Serjeant  Vtmgkanf  in  support  of  bis '  rale^  con- 
tended that  the  deKvery  of  the  bill  to  the  drawer  was  the 
issuing  of  it,  and  that  any  alteration  in  it  after  it  had  once 
reached  the  drawer's  hands  accepted,  was  a  re49suing» 

Per  Curiam, — ^We  are  of  opinion  that  there  is  no  ground 
for  disturbing  this  verdict.    The  case  was  properly  led  to 

(a)  1  Dow.  &  Ryl.^dd2;  A  C^  5  for  nQoable  eoadderadon,  ^  ao- 

Ban.  &  Aid.  674,  wkere  it  was  ceptor  i^o  ka«  assented  to  ancfa 

held,  that  an  accmnmodation  bill  al-  alteratioa  before  the  bill  becomes 

tered  in  its  date  pre?iou5ly  to  its  due,  cannot  avail  himself  of  such 

being  negotiated,  ^vith  the  consent  an  objection,  the  bill  havin^^  in 

of  the  parties,  does  not  reqmre  a  fbct  been  altered  befitre  ii  vtm  c»- 

new  s^Dip;  and,  therefore,  that,  sued  in  pomt  of  iauK 
in  the  hands  of  a  bond  fide  holder 
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die  Jiurj^i  asd  thtv*  have  etfirdsed  their  judgment  on  it.  1827. 
The  very  fiust  of  Ihe^  siceeptof 's  having  certified  (at  the 
time  of  acoepcingy  it  would  seem*)  on  ibt  face  of  the  bill 
the  day  on  wbicbi  agreeably  with  the  alteration,  it  was  to 
heoeme  due»  appears  to  shew  a  purpose  to  avoid  any  diffi^ 
culty  that  might  arise  as  to  the  erasure.  There  is  no  fraud 
on  the  revenue. 

Rule  discharged. 

Warris  r^  BooKEK.'  gj«jj^ 

XhIS  waa  an  aofbn  of  debt  for  use  aod  Qceiqiationy  Theiiiaintiff 
lW(ughttowpyisf88$t,fpr?i.halfyejir'ai«u!tofa.f^  mem"S^ 

^Ur  th(9.de£^dwt  of  qn^  Bi^}^f4  Estc<mr^  CrewweUt  Esq.,  <><!•  ^*  ^' 

wbereupoD  m 

at  the  yearly  renit  of  ib5(tf,         ,  e/e^wuiara- 

The  defendant  pleaded  tihe  general  issue.  siuiri/retunied 

The  oaufie  wm  tffied  hefor^.  Lord  Chief  Justice  B^$t.  at  5'^i"^g?Sj^*'i 

the  3i(tvuis  ^  Quildh^Ut  after  h^t  Mi^^lmas  Ter^,  when  c  wu  teiaed  for 

_-„".-  -  ,  ,  _  life  of « certain 

the  followiqip  fac$8  appeared  m  evidence: —  frrm,  which  the 

In  Easter  Term,  1815,  the  plaintiff  had  recovered  judg-  i^S^eTlJ^  rf 
ment  in  tf|is.Q[>(|r.t  against  QresswU  for  10,000/.    In.  Hi-  ^'j^^^ 
hnf.T^rmarlSftSs  this  judgipent  was  revjvepl  by :*oir^/a-  wick,   in  an 
Wfif^md^  in  JSmMr  Teem  loUowing,  a  writ  of  eie;git  was  iS^u^tion 
issued,  directed  to  the  SJberiff  of  the  county  of  Gloucester.  ^^^^[^^^^^ 
The  Sheriff  returned  an  inquisition  taken  on  the  26th  a^ntttbeoc^ 
and  JS7tb  of  April,  1^6,  whereby  it  was  found  tfiat  Cress-  &m7the  uuer 
ut^U  was  seised  for  life  of  certain  lands  in  the  parish  of  jBi-  fegiat.tete  wm 
burt/,  called  Rodways  Farm,  then  in  the  occupation  of  the  *"  tnuteei  for 

an  outstanding 

defendant,  containing  three  hundred  and  eighty  acres,  of  term,  though  e. 
the  yearly  value  of  46M.  (the  lands  in  respect  of  the  rent  wfe^'i^^nh. 
whereof  this  action  was  brought),  which  lands  were  a  true  *™*^^»J»  «- 

^  ceiptoitbe  Knti 

and  equal  moiety  of  all  the  lands  of  Cresswell  in  the  writ  and  proHts,  he 
named.     On  the  8th  September  last,  the  plaintiff  served  cqui^Ue  inter- 
the  defendant  with  notice  of  the  inquisition,   and   de-  Sl^^nwiltS 

maintainable. 
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manded  rent  The  defendant  on  that  occasion  admitted 
that  he  held  under  Cresstcett,  and  stated  that  he  had  paid 
rent  to  him  up  to  the  Lady-day  preceding. 

On  the  part  of  the  defendant^  proof  was  given  that  the 
legal  estate  in  the  lands  in  question  was  not  in  CressweS, 
but  in  the  legal  representatiyes  of  the  trustees  under  a  set- 
tlement made  in  1771,  on  the  marriage  of  CressweWs  tk^ 
thei',  whereby  the  estate  was  vested  in  the  trustees  for  a 
term  of  one  thousand  years,  for  (amon^  other ^  purposes) 
raising  the  sum  of  10,00(ML  for  the  eldest  daughter's  por- 
tion; that  the  issue  of  that  marriage  was  only  one  datigh- 
ter,  who  in  180S  intermarried  with  one  Fry^  and  died  in 
Nwember,  181 1,  in  the  Rfe-time  of  her  father;  that  the 
above  sum  of  10,000/.  was  not  yet  raised  under  the  settle- 
ment; and  that  Cresswell  was  permitted  by  tbe  trustees 
to  receive  the  rents  in  the  mean  time. 

His  Lordship,  upon  this  evidence,  directed  a  nonsuit, 
reserving  to  the  pldntiff  liberty  to  move  that  it  might  be 
set  aside,  and  instead  thereof  a  verdict  entered  fot  hint 
for  SS5/.,  the  amount  of  rent  claimed  to  be  due. 

Mr.  Serjeant  Taddy  accordingly,  on  a  former  day  in  this 
Term,  obtained  a  rule  nisi^  contending  that  It  was  not  com- 
petent to  the  defendant  by  this  indirect  mode  to  contest 
the  title  of  his  landlord;  that  the  party  coming  in  under 
die  elegit  stood  in  the  same  situation  as  the  debtor,  no  at- 
tornment being  necessary ;  and  that^  if  it  had  been  intend- 
ed to  dispute  CresswelTg  title,  the  trustees  or  their  repre- 
sentatives should  have  traversed  the  inquisition. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  1^/1^  shewed 
cause. — The  inquisition  has  not  beeix  traversed.  It  was 
only  primd  facie  evidence  of  CressweWs  title,  and  mi^^ht 
be  controverted.  The  legal  title  was  in  the  trustees  dur- 
ing the  outstanding  term.  The  trustees  were  not  bound 
to  traverse  the  inquisition;  they  were  not  parties  or  privies 
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to  it  Before  the  statute  S^.Par.  3»  c.  $, «.  10,  the  efegU  1827. 
was  held  only  to  operate  on  Uie  legiU  estate;  that  statute 
extended  the  rem^y  to  trust,  property^  vhere  the  trust  vat 
for  the  benefit  of  the  party.  In  JDoc  d.  Hull  ▼.  Green- 
hill  (a),  k  was  holden  that  a  trust  created  by  a  defendant 
ill  favour  of  himself  and  another  person  is  not  a  trust  with- 
in the  10th  section  of  the  statute  a£  Chwles^  that  dause  be- 
ing  confined  to  cases  where  the.  trustees  are  seised  or  poa- 
aessed  in  trust  for  a  defendant  aUme  and  not  jointly  with 
another.  Theui  CresgwcU  hat iqg  no  Wgal  seisin  of  the  es- 
tate^ and  there  being  no  trust  declared  for  him,  the  Sheriff 
was  not  in  a  sUnatiiQii  to  deliver  possessioiu 

£Mr.  Justice  Burro9^h.-^The  inquisition  taken  on  the 
elegit  only  ascertains  the  moiety  of  the  delators  lands ^  it 
gives  no  possession.  The  constant  course  has  been  to 
king  ejectment.] 

In  1  Equity  Caeee  Abridged^  liord  Hardwicie  says  (6)s 
'*  A  ^nant  by  elegit  is  entitled  to  hpld  the  premises  quQue* 
jwe  he  has  satisfied  hk  debt,  and  an  ejectment  is  necessary 
to  get  into  possession."  |n  Tajfhr  v*  Cole,  Lord  Kenjpu 
said  (c):  ^  It  appears  on  the  last  plea  that  the  question  is, 
whether  the  plaintiff  had  such  an  interest  as  enabled  the 
Sheriff  to  sell  it  under  %,fi.fa.  It  states  that  the  plaintiff 
was  possessed  of  a  certain  interest  in  the  residue  of  a  term 
of  years.  In  thk  c^ei  I  may  even  admit  that  the  Sheriff 
had  no  right  to  deliver  possession  to  the  assignee  under 
tbejff./a./  under  an  elegit  he  certainly  could  not  delirer 
the  land  extended."  The  lands  in  question  were  not  the 
lands  of  CressweU  within  the  meaning  of  the  statute  {d)^  as 
he  was  not  in  possession  as  owner,  but  merely  by  suffer- 
ance of  the  trustees. 

Mr.  Serjeant  Taddy,  in  support  of  his  rule. — In  Rogers 
V.  Pitcher  {e\  Mr.  (afterwards  Lord  Chief)  Justice  Gibbs 

(a)  4  Bsrn.  &  Aid.  684.  (d)  Watmimter  2lid,  13  Edw.  1, 

(6)  Page  381.  c.  18. 

(c)  3  Tenn  Rep.  295.  (e)  6  Taunt.  207- 
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J827^      said :  "  A  tenant  by  ^legkiB  m  by  judgment  of  law,  to  wbotii 
attornment  b  not  neoesflary.  -.  I  am  aware  thatit  basin  sev 
veml  places  been  said,  that  tbe  tenant  19  eS?^  cannot  ob» 
tain  possession  withont  an  efeccment^  bat  I  hav^  alwoyg 
been  of  a  difibrent  opinion."  Tbe  words  of  the  statute  are^ 
that  the  Sheriff. shall  levy  the.  debt  of.the  landa  and  goods 
of  the  debtor,  or  deliver  to  him  who  suesfor  adebt  recovered 
all  the  chattels  of  tbe  debtor,  and  a  moiet  y  of  his  lands,  until 
tbe  debt  be  levied  npon  a  reaaonaUe  price  or  extent.    Load 
Chief  BaitNi  ComptUf  treatuig  of.  execution  by  -  degidy 
says  (a):  fMJpon  judgment  oc  reeogmsance,  sit  in  eflog^ 
iione  (of  the  plaintiff)  quod  vicecomes fieri  facicU  de  terris 
et  catcMs,  vel  quod  liberet  omma  caialla  (exeeptis  bobus  et 
qferis  earner)  et  medieiafem  ierr^e  ffiousgue  debiU^mfuefii 
levatum  per  rationabUe pretium  et  exterUum.'^  '  By  the  writ^ 
the  Sheriff  ia  commanded  to  deliver  to  the  plaintiff  all  the 
goods  of  the  defendant  in  his  bailiwick,  and  also  a. moiety 
of  all  his  lands  and  tenements  whereof,  on  the  day  judg- 
ment was  given,  or  ever  afterwards,  the  defendant  was  seis- 
ed*   In  Bacon's  Abridgment  (6),  it  is  said,  that  a  rent- 
charge  may  be  extended  on  an  elegit;  for  that  the  word 
"  land**  which  is  made  subject  of  the  execution,  includes 
all  hereditaments  extendible;  and  the  statute  of  Charles 
gives  an  additional  remedy  to  a  creditor  by  elegit,  as  the 
Sheriff  may  deliver  execution  of  lands  where  a  person  is 
trustee  for  the  debtor  against  whom  the  execution  issues, 
as  if  the  debtor  himself  had  been  seised  of  such  lands* 
Here,  the  debtor  was  in  actual  possession  of  the  lands. 
The  trustees  in  fact  never  entered.     That  distinguishes 
the  present  case  from  Doe  d.  Hull  v.  Greenhill.    Lord 
Chief  Justice  Abbott  there  said  (c);   *'  Possession  had 
been  actually  recovered  by  a  proceeding  at  law  for  the  be- 

(fl)  Tit.  •«  Extcuium,'*  (C.  14).      712. 

(A)  Tit.  "  Erwu/icm,"  VoL  2,         (c)  4  Bam.  &  A^d.  ©0. 
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nefit  of  tboHiMherof  the  ttustee^  wha  had  eontinued  to  1827- 
reoeive  the  annuity  from  the  tenmt  in  virtue  of  that  reoo* 
vevy."  Here,  die  debtor  wms  m  the. actual  receipt  of  the 
rents.  The  defjendant  admitted  that  he  had  pud  him  rent 
up  to  a  certain  peribd«  He*  could  not  therefdre  dispute 
hia  title.  The  tenancy  under  CVeatairIf  betng^admitOBd, 
an  attornment  to  the  pUatiflP  waa  unneoeasary?  fir,  the 
tenant  by  ei^fii  takes,-  by  virtue  of  the  wrirand/inquittdon, 
all  tbe  rights. that  his  debtor  had;  and  the  inquisition  not 
hSEvingbe^n  traversed,  the  disfiaidant' cannot  now  dispute 
the  phnntiff'a  tkle.to  the  rent  admitted  to  be  due. 

Cur.  adv.  vulL 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court  (a): 

This  was  an  action  for  use  and  occupation.'  In  support  of 
the  plaintifiTs  case  a  judgment  against  the  defendant's  land- 
lord was  given  in  evidence,  and  an  elegit  sued  out  on  that 
judgment,  under  which  possession  had  been  taken  of  a 
moiety  of  his  lands  in  the  occupation  of  the  defendant. 
It  appeared  that  more  than  400/.  were  due  for  rent  from  the 
defendant  to  his  landlord,  and  it  was  insisted  that  the  ten- 
ant by  elegit  might  sue  for  this  rent  without  any  attorn- 
ment, as  the  SherifTs  inquisition  had  found  that  the  land- 
lord of  the  defendant  was  seised  of  the'land  in  respect  of 
which  the  rent  was  payable.  To  this  it  was  answered, 
that  the  land  was  vested  in  trustees  for  a  term  of  one  thou- 
sand years,  to  raise  a  sum  of  10,000/.  for  the  landlord's  aunt 
(which  money  had  not  yet  been  raised),  and  also  for  other 
purposes.  The  plaintiff  was  thereupon  nonsuited,  and  we 
are  of  opinion  that  the  action  cannot  be  maintained,  and 
that  the  nonsuit  was  proper.  We  do  not  agree  that  an 
attornment  would  have  been  .unnecessary,  supposing  the 

(a)  Mr.  Justice  Gaselee  was  not  present  at  the  ar^ment 
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1827.  plaintiff  had  bedn  in  a  situation  to  call  for  it.  Where  a 
party  claima  under  a  contract,  an  attornment  is  rendered 
unneoessai7  by  the  statute  4  Anm,  o.  16,  s.  9,  which  enacts 
that  all  granta  or  conyeyanees  thereafter  to  be  made,  by 
fine  or  otherwise,  of  any  manors,  or  renta,  shall  be  good 
and  effectual  to  all  intents  and  purposes  widiout  any  attorn- 
ment of  the  tenants  of  any  such  manors,  or  of  ihe  land  out 
of  which  such  rent  shall  be  issuing;  but  this  appfies  only 
where  property  i»  aeqfuired  by  grant  or  conveyance*  In 
the  present  case  it  is  claimed  under  a  judgment,  and  even 
if  the  tenant  by  elegit  had  a  right  to  enter,  we  think  he 
could  not  have  proceeded  for  rent  without  an  attornment. 
But  we  found  our  judgment  in  this  case  prindpally  on  the 
authority  oi  Doe  d.  HuUy.  GreenhiU,  from  which  it  is  not 
to  be  distinguished.  In  that  case,  a  verdict  was  found  in 
ejectment  for  the  lessor  of  the  plaintiff,  who  claimed  under 
a  judgment  recovered  against  the  defendant,  and  a  writ  of 
elegit i  and  inquisition  thereon  taken  and  returned;  but  li- 
berty was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit  upon  an  objection  taken  at  the  trial.  The  objec- 
tion was,  that,  by  a  deed  executed  on  the  23rd  of  t/un^, 
1809,  long  before  the  plaintiff's  judgment  was  recovered, 
the  legal  estate  in  the  premises  was  vested  in  trustees,  for 
the  purpose  of  securing  an  annuity  to  the  defendant's  mo- 
ther, with  permission  to  the  defendant  to  take  the  rents 
and  profits  until  default  should  be  made  in  payment  of  the 
rent-charge  or  annuity.  By  the  deed,  the  trustees  were  em- 
powered to  enter  in  case  the  annuity  was  in  arrear,  which  they 
did  in  1817.  But,  at  the  time  of  the  execution  of  the  ele- 
gitf  and  of  commencing  the  action,  there  was  nothing  in 
arrear.  It  was  contended  for  the  plaintiff,  that  the  case 
fell  within  the  statute  29  Car.  2,  c.  3,  s.  10,  as  being  pre- 
mises held  in  trust  for  the  defendant.  It  was  holden  that 
the  plaintiff  could  not  recover,  because  the  estate  was  vest- 
ed in  trustees,  though  partly  for  the  defendant  s  benefit. 
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Nowj  if  the  pUmitiff  in  that  case  could  not  recover  in  eject- 
meat,  neith^  could  be  in  an  aetion  for  the  rent,  beoauae 
he  oould  not  claim  the  rent  uttless  be  had  a  right  to  enter. 
And,  it  ha;?ing  been  decided  that  a  plaintiff  caimot^  under 
8Bch  oircumatanees,  recover  in  ejectment^  it  b  unneeessary 
fer  OS  t»  deekfe  whether  the  plaintiff  could  ante/  at  onoe 
under  the  ebgHt  or  nwit  also  bfing  an  ejeotmentto  obtain 
^oaaeeaipm  It  is  dear,  in  tbe  preaeftt  eaae,  that  the  pkiki- 
tlff  waa  not  eniitkd  to  the  posaiaeiaft  nf  the  laiid>  et^  agaiiiet 
tbe  laadlprdy  Cresmoelii  aod;  if  so;  he  could  havenoMphuin 
agsinat  the  tenant  The  inquittiiani  certaitiljf  fimndthat 
CreaMweU  was  seised  of  the  land;  hut  a>8tpranger  to  the  in- 
quisitionr  was  nqt  bound  to  traverse  it:  iie  anigbt  dispute 
its  conrectneas  in  any  other  way*  CresMtoell,  homevee,  had 
nothing  in  .the  premises  but  a  Joint  equitable  interest,  of 
which  a  Court  of  equity  al^ne  could  take  oogaijsanee^  The 
rule  obtained  Sot  setting  aside  the  nonsuit  must,  conse- 
quently, be  discharged* 

(RttlediBobarged* 


1827. 


StRAeiiAK  p  Smtir  and  Another.  TWniay 

fm  .  Feb.  10th. 

Jl  HIS  was  an  action  of  assumpsit  for  the  use  and  ocCupa-  One  p.  pledged 

tionofa  picture  gallery.  SiS^ST^drfS; 

Upon  an  award  made  under  an  order  of  Nisi  Priui  in  piaimiff  roomi 

for  their  safe 

this  cause,  the  arbitrator  found  that  nothing  was  due  from  custody.  P.  dy- 
the  defendants  to  the  plaintiff;  but  stated  the  following  facts,  J^uUy  was  in- 
to enable  the  plaintiff  to  take  the  opinion  of  the  Court.  Sefeidwi^hL 
In  January f   1808,  P.  P.  W.  Porter  assigneid^  among  represenutives, 

to  ascertidn  7*.'i 
right  to  hold  the 
pleavii.  Ptendiof  the  tuit,  in  ivdar  to  prevent  a  dUstreat,  the  Hnt  of  die  rooms  was,  on  the  peti- 
tion of  the  defendants,  paid  out  of  the  fund  in  Court  in  the  cause.  T.'s  claim  being  afterwards 
abandoned,  an  order  fdr  the  deliTery  of  the  pictures  to  the  defendants  was  issued  by  the  Court  of 
equity,  under  which  they  were  delivered  to  them,  they  paying  rent  up  to  that  time:— Aid;  that, 
from  these  circumstances,  the  relation  of  landlord  and  tenant  did  notarise  between  the  plaintiff  and 
delSmdants. 

VOL,  XH.  U 
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oth^  property  of  Value,  cerUfn  pictures  to  P.  and  G.  Ta- 
hourdin  as  an  indemnity  against  all  losses  or  expenses 
which  they  might  incur  on  account  of  P.  P.  fF.  Porter. 
P.  Tahourdin  afterwards  hired  the  plaintiflTs  premises  at  a 
yearly  rent,  became  tenant  thereof  to  the  plaintiff^  and  de- 
posited the  pictures  therein.  In  May^  1809,  Porter  di^d, 
P.  and  G.  Tahourdin  being  under  liabilities  for  him,  and 
iiaving  the  pictures  and  other  property,  and  claiming  to 
be  creditors  to  a  large  amoutit.  In  Aprils  1810,  the  ftther 
xA  tile  defendants  took  out  letters  of  administration  of  the 
effects  of  Porter^  68  a  creditor  by  bond;  and,  ill  Jtme, 
1812,  filed  a  bill  agaihst  P.  and  G.  Tahourdin,  for  tm  ae- 
count  of  all  monies  and  pictures  received  t6  the  use  of  the 
tittestate,  attd  to  prevent  them  from  disposing  of  any  part  of 
tiie  property.  An  injunction  Wks  thereupon  obtained,  of 
%Uch  the  plaintiff  had  notice,  and  was  restrained  from 
Belling  the  pictures*  A  certain  sum  of  taoney  was  paid 
into  Court  to  the  credit  of  the  cause,  under  att  order  ob- 
tained by  th^  defendants'  father,  on  account  of  a  bond 
debt  due  to  Porter,  which  P.  and  G»  Tahourdin  claimed 
aa  a  collateral  security  by  assignment;  and  this  was  the  only 
fund  in  Court.  The  account  between  the  intestate  and 
the  TahourtUns  was  referred  to  the  Master,  and  the  7b- 
hourdins  beeoming  bankrupt,  their  assignees  were  made 
parties  to  the  suit.  The  defendants'  father  having  died, 
they  became  administrators  of  Porter.  P.  and  G.  Tb- 
hourdin  being  unable  to  substantiate  their  claim,  the  suit 
was  dismissed;  and,  in  March,  18S4,  the  Court  ordered 
the  pictures  upon  the  plaintiff's  premises  to  be  delivered  up 
to  the  defendants  as  the  personal  representatives  of  Por- 
ter.  Pending  the  suit,  the  plaintiff's  rent  was  paid  every 
year,  on  the  petition  of  the  defendants  and  their  father, 
out  of  the  fund  in  Court,  they  alleging  that  the  rent  was 
due,  and  that  they  had  been  applied  to  for  it. 

On  the  8th  March,  1824,  the  defendants  received  the 
pictures  from  the  plaintiff  under  the  order  of  Court,  when 
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they  paid  the  plamtiflfs  rent  up  to  the  25th  of  that  March,      J^^ 
takmg  a  receipt  m  the  following  form: — 

'*  Received  of  the  executors  of  the  late  E.  W.  Smith, 
Esq.,  75/.  for  one  year*a  rent,  for  the  care  of  twelve  pictures, 
the  property  of  the  late  P.  P.  W.  Porter,  Esq.,  up  to  the 
S5th  instant." 

And  giving  a  reodpt  for  the  pictures  as  fbllows:— 

**  We,  the  executors  of  Mr.  E.  W.  Smith,  deceased,  and 
administrators  to  the  will  of  the  late  Mr.  P.  P.  W.  Porter, 
do  hereby  acknowledge  to  have  received  from  you  twelve 
pictures,  by  virtue  of  an  order  from  the  High  Court  of 
Chancery,  rent  upon  the  same  having  been  pud  by  us  up 
to  the  SSth  instant.** 

The  plaintiff  then  alleged  that  the  defendants  were  his 
tenants  from  year  to  year,  and  that  they  were  bound  to 
give  him  a  regular  notice  to  quit,  or,  at  all  events,  to  pay 
rent  to  the  end  of  the  then  current  year. 

The  arbitrator  thought  that  the  relation  of  landlord  and 
tenant  never  subsisted  between  the  plaintiff  and  defend- 
ants, or  their  father;  and  stated,  that,  if  the  Court  should 
be  of  opinion  that  he  ought  to  have  come  to  the  conclusion, 
that  E.  W.  Smith,  the  father  of  the  defendants,  ever  be- 
caone  tenant  to  the  plaintiff,  then,  the  tenancy,  not  having 
been  determined  by  any  regular  notice  to  quit,  or  by  any 
surrender  by  act  or  operation  of  law,  continued  at  the  pie- 
eent  time,  and  the  plaintiff,  at  the  time  when  the  matters 
in  diffisrence  were  submitted  to  him,  the  arbitrator,  was  en- 
jtitled  to  recover  from  the  defendants  the  sum  of  150/.,  be- 
ing the  amount  of  two  years'  rent  which  became  due  on 
the  25th  March,  1826;  and  that,  if  die  Court  should  be 
of  opinion  that  the  plaintiff  was  entitled.to  recover  that  sum, 
in  that  case  he  awarded  and  ordered  that  the  defendants 
•hould,  on  the  tenth  day  next  following  the  term  in  which 
flie  Coifft  diould  have  pronounced  their  decision,  pay  the 
plaintiff,  or  his  attorney,  the  said  sum  of  150/. 

u2 


SOI 
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Mr.  Serjeant  WUdct  on  a  former  day  in  this  ternii  ob- 
tained a  rule  calling  upon  the  defendants  to  shew  cause 
why  this  award  should  not  be  set  aside,  on  the  ground 
that,  by  the  payment  of  rent,  they  had  admitted  the  tenan- 
cy, and  were  consequently  liable  for  the  accruing  rent  until 
that  tenancy  should  be  legally  determined. 

Mr.  Serjeant  Bosanquet  now  shewed  cause. — The  only 
question  to  be  considered  is,  whether,  under  the  circum- 
stances stated  upon  this  award,  the  relation  of  landlord 
and  tenant  existed  between  the  plaintiff  and  defendants. 
The  premises  were  taken  by  Tahourdin  as  tenant  from 
year  to  year.  Porter  was  a  stranger  to  the  tenancy;  the 
pictures  were  pledged  with  Tahourdin  before  its  com- 
mencement. The  defendants  never  occupied  or  in  any 
manner  interfered  with  the  house.  The  pictures  being  on 
the  premises,  were  liable  to  be  distrained.  The  plaintiff 
therefore  had  a  lien  on  them,  which  the  defendants  dis- 
charged in  order  to  obtain  possession  of  them.  The  de- 
fendants could  not  be  affected  by  the  payment  of  rent  out 
of  the  fund  in  Court,  before  it  was  ascertained  that  they 
had  any  interest  in  the  pictures. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule. — ^The  rela- 
tion of  landlord  and  tenant  subsisted  in  the  first  instance 
between  the  plaintiff  and  Peter  and  Gabriel  Tahourdin; 
but  subsequently  the  Tahourdins'  interest  came  to  the  de- 
fendants, by  whom  the  rent  had  since  been  paid;  out  of 
what  fund,  is  perfectly  immaterial.  The  acceptance  of 
rent  from  the  defendants,  with  the  assent  of  the  Tahour- 
(tins,  operated  as  a  surrender  of  the  interest  of  the  latter; 
Thomas  y.  Cool  {a)  i  and  the  payment  of  rent  by  the  de- 
fendants was  evidence  of  a  tenancy  by  them. 

Lord  Chief  Justice  Best. — This  was  an  action  brought 
by  the  plaintiff  to  recover   from   the  defendants,  his 

(«)  2  Bam.  &  Aid.  1 19;  5.  C.  2  SUrk.  Rep.  408. 


Smith. 
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anpposed  tenants,  rent  of  certain  premises  alleged  to  1827- 
have  been  held  by  tbem.  The  question  is,  whetlier  the  strachax 
relation  of  landlord  and  tenant  existed  between  the  parties. 
It  appears  that  Mr.  P.  P.  W.  Porter^  a  collector  of  pic 
tares,  pledged  certain  yaluable  paintings  with  Messrs  P* 
and  G.  Tahourdint  as  security  for  a  supposed  debt.  P. 
Tahourdin  hired  of  the  plaintiff  certain  rooms  for  keeping 
these  pictures,  and  the  question  is,  whether  his  interest  in 
the  premises  has  ever  been  transferred  to  the  defendants. 
To  constitute  the  relation  of  landlord  and  tenant,  there 
must  be  a  contract,  either  express  or  implied.  Here  is 
clearly  no  express  contract;  but  it  is  contended  that  an 
implied  contract  necessarily  arises  out  of  the  circumstance 
of  the  defendants'  having  paid  rent  to  the  plaintiff.  That 
certainly  is  a  fact  from  which  the  relation  of  landlord  and 
tenant  may  be  implied ;  but  then  that  implication  may  be  re- 
butted; and  I  am  of  opinion  that  the  circumstances  under 
which  this  rent  was  paid  do  rebut  such  implication.  The 
mere  payment  of  rent  will  not  of  itself  establish  a  tenancy; 
it  must  be  shewn  to  have  been  paid  by  the  party  as  tenant : 
a  payment  as  the  agent  of  another  will  not  do.  In  this 
case,  the  defendants  did  not  pay  the  rent  as  tenants  of  the 
premises.  After  the  death  of  Porter ^  a  suit  in  equity  was 
commenced  for  the  purpose  of  ascertaining  the  right  of  the 
Tahourdins  to  hold  these  pictures.  Pending  that  suit, 
the  rent  was  paid  by  the  father  of  the  defendants  in  the 
first  instance,  and  ultimately  by  the  defendants  them* 
semves,  under  orders  of  the  Court  of  Chancery^  out  of 
funds  paid  into  Court  in  the  cause,  and  not  out  of  their  own 
proper  monies.  By  the  decision  of  that  Court,  the  pic- 
tures were  ultimately  adjudged  to  be  the  property  of  the 
defendants:  but  the  plaintiff  refused  to  deliver  them, 
until  the  rent  was  paid  up  to  the  time  of  the  order. 
The  rent  was  accordingly  paid.  It  is  contended  that 
from  this  may  be  implied  a  tenancy  by  the  defendants. 
The  rent  paid  by  them  was  paid  for  the  purpose  of  get- 
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ling  possession  of  the  pictures.  The  plaintiff  had  a  lien 
upon  them.  The  defendants  nerer  intended  to  place 
themselves  in  the  situation  of  P.  Tahowrdin,  the  original 
tenant,  the  tenancy  between  whom  and  the  plaintiff  is  still 
subsisting. 

As,  therefore,  the  relation  of  landlord  and  tenant  never 
did  in  fact  subsist  between  these  parties,  the  defendants  are 
entitled  to  judgment. 

Mr.  Justice  Park. — I  am  of  opinion  that  the  defendants 
never  were  tenants  to  the  plaintiff.  The  rooms  were  hired 
by  P.  TakaurdiHf  for  the  purpose  of  depositing  the  pic^ 
tures  in  a  place  of  safety;  and  when  the  Tahourdins  aban-< 
doned  their  claim,  the  suit  in  Chancery  was  dismissed,  and 
the  pictures  awarded  to  the  defendants,  as  the  representa- 
tives of  Porter.  Pending  the  suit,  the  rent  was  paid  out 
of  the  fund  in  Court,  on  the  petition  of  the  defendants,  to 
prevent  their  being  distrained  by  the  plaintiff.  The  mo- 
ney passed  through  the  hands  of  the.defendants  it  is  true, 
but  they  were  mere  conduit-pipes.  When  the  pictures 
were  delivered  to  them  the  occupation  ceased.  They  paid 
rent  up  to  that  time,  and  they  clearly  incurred  no  further 
responsibility.  I  am  of  opinion  that  the  award  is  unexcep;* 
tionable. 

Mr.  Justice  Burrouqh. — I  am  also  of  opinion  that  the 
award  was  well  made. 

Mr.  Justice  Gaselee. — At  no  one  moment  could  the 
defendants  be  said  to  be  tenants  to  the  plaintiff;  all  the  facts 
stated  on  the  face  of  the  award  tend  to  shew  the  contrary. 
The  pictures  were  treated  as  being  in  the  possession  of 
the  Tahourdins.  The  defendants  were  not  in  a  situation  to 
remove  them.  It  has  been  contended  that  they  became 
tenants  by  the  payment  of  rent.  The  plaintiff,  however, 
was  entitled  to  rent  from  some  one;  or,  in  default,  he 
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might  have  distrained  and  sold  the  pictures.  In  order  to 
preserve  them,  the  plaintiff's  demand  was  satisfied  out  of 
the  fund  in  Court.  The  plaintiff  had  a  lien  on  the  pro- 
perty for  the  by*gone  rent;  that  being  discharged,  his 
claim  on  the  defendants  was  satisfied. 

Rule  discharged. 


1827- 


Hicks,  Demandant;  Dean,  Tenant;  Crump  and  Others, 
Vouchees. 

jMR.  Serjeant  Peake  moved  that  this  recovery  might 
pass,  notwithstanding  that  the  warrants  of  attorney  given 
by  the  vouchees,  which  were  joint  and  several,  were  on  se- 
parate pieces  of  parchment  He  referred  to  Balch  v. 
Phelps  (a),  where  the  Court  refused  to  suffer  a  fine  to  pass 
under  similar  circumstances;  and  also  to  the  case  otLang^ 
Demandant;  Lee,  Tenant;  Woodhouse,  Vouchee  (&), 
where  it  was  held  to  be  no  objection  to  the  passing  of  a 
recovery,  that  the  warrants  of  attorney  were  on  separate 
pieces  of  parchment;  and  Mr.  Justice  Hecdh  said,  that  the 
warrant  would  be  good  in  a  real  action. 


Saturdajff 
Feb.  10th. 


The  Court  per- 
mitted a  reco- 
▼ery  to  past, 
notwithstanding 
the  warrants  of 
attorney  of  the 
seTeral  too- 
cbees  were  on 
separate  plecet 
ofparehmcnL 


Per  Curiam. — ^We  see  no  objection  to  the  passing  of 
the  recovery. 

Fiaf(c). 


(a)  3  Bos.  &  Pal.  366. 

(6)  1  Bob.  &  Pal.  31. 

(c)  See  Stiw^ri^c,  Demandant; 
Jigfet,  Tenant;  Panons,  and  four 
Others,  Vouchees,  6  Bing.  426; 
jS.  C.  3  Moore  &  Payne,  where  a 


amita^  motion  was  made  by  Mr. 
Seijeant  Feake  (who  mentioned 
the  case  in  the  text,  which  was  not 
then  ip  print),  and  the  Court  per- 
mitted the  recovery  to  pass. 
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Feb.  lOtL  CooKEy  Demandant;  Yates,  Vouchee. 

Under  the  ^^  -JMIR.  Serjeant  Adams,  on  a  fonner  day,  moved  that  thb 

in°a  recoTcry,  recovery  might  be  amended  by  the  insertion  of  the  words 

meadow  and  u  mgadow,  pasture,  and  arable,"  the  word  "  land"  only 

pasture  will  past         .  . 

as  well  as  arable,  being  used  in  the  description  of  the  property  in  the  reco- 
very. The  description  in  the  deed  to  lead  the  uses  was 
thus — "  meadow,  pasture,  arable,  and  unarable  land."  The 
affidavit  on  which  the  motion  w^s  founded,  stated  that  the 
property  consisted  partly  of  arable,  and  partly  of  meadow 
land,  that  the  title  had  been  objected  to,  and  that,  if  the 
amendment  were  not  allowed,  the  vouchee  would  be  forced 
to  incur  the  expense  of  a  suit  at  law. 

The  Court  intimated  that,  in  then*  opinion,  the  word 
"  land"  was  in  itself  sufficiently  comprehensive  to  embrace 
every  species,  and  desired  the  learned  Serjeant  to  look  in- 
to the  authorities.    He  now  cited  the  following: — 

Massay  v.  Rice,  where,  on  objections  being  taken  to 
the  description  of  lands  in  a  common  recovery.  Lord 
Mansfield  said  (a) :  **  Land  means  arable  land" — 

Viner's  Abridgment  {b),  where  it  is  said,  that,  if  the  writ 
be  of  land,  and  the  conusance  of  pasture,  wood,  or  mea- 
dow, it  is  not  good:  nor  e  contra;  for  it  is  of  other  nature, 
and  not  contained  in  the  writ — 

Knight  V.  Symms  (c),  where  in  ejectment  the  plaintiff  de- 
clared for  five  closes  of  land,  arable  and  pasture,  and  the 
declaration  was  holden  ill,  because  the  quantity  and  quality 
of  the  lands  were  not  distinguished  and  ascertained ;  for 
that  the  plaintiff  ought  to  have  distinctly  s6t  forth  how 
many  acres  of  arable  land,  and  how  many  of  pasture — 

SiUy  V.  Silly  {d),  where  the  Court  said,  that,  in  a  grant, 

(a)  Cowp.  350.  (c)  Garth.  204. 

(*)  Tit.  "  Fine,"*  Vol.  xiii.  236.  (d)  1  Vent.  260. 
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"land*'  will  extend  to  meadow,  pasture,  &&,  but  that,  in 
pleading,  it  signifies  arable  only — 

Fricker,  Demandant ;  Bishop,  Vouchee  (a),  where  the 
Court  allowed  an  amendment  similar  to  that  now  prayed. 

Cur.  adv.  vuU. 


COOXE, 

Demandant; 
Yatbs, 
Vouchee. 


Lord  Chief  Justice  Best. — ^This  is  an  application  to 
amend  a  recoyery  by  insertmg  the  words  *'  meadow,  pas- 
ture, and  arable,**  the  word  '*  land**  only  having  been  used 
in  the  description  of  the  property  in  the  recovery.  In  the 
report  of  the  case  of  Sitty  v.  SiUy  the  Court  are  made  to 
take  a  distinction  between  the  word  ''  land*'  as  used  in  a 
grant  or  in  pleading,  and  to  say,  that,  in  the  former  case, 
it  will  extend  to  meadow,  pasture,  &c.,  but  that,  in  the  lat- 
ter, it  signifies  arable  only.  The  judgment  of  the  Court, 
however,  in  that  case  turned  upon  another  point.  It  is 
impossible  that  such  a  distinction  can  be  recognized;  for 
then  arable  land  only  could  be  extended  under  an  eUgiU 
The  statute  o{Westminsier%n^  {b)  commands  the  Sheriff  to 
take  the  defendant*s  goods  and  a  moiety  of  his  lands,  until 
the  debt  be  levied  upon  a  reasonable  price  or  extent.  If 
this  objection  were  to  prevail,  no  title  could  be  gained  in 
meadow  or  pasture  extended  under  an  elegit — a  doctrine 
we  are  bound  to  protest  against.  Lord  Coke  says  (c): 
''  Terra  est  nomen  generalissimum,  and  comprehends  all 
species  of  land,  as,  meadow,  pasture,  &c.*'  To  use  the 
language  of  Lord  Mansfield,  we  are  not  to  be  bound  by 
distinctions  which  militate  against  common  sense.  The 
amendment  may,  however,  be  allowed  in  this  case,  to  pre- 
vent the  expense  of  a  suit  at  law. 

Mr.  Justice  Gaselbe. — In  Kilwick  v.  Maidnum,  Lord 
Mansfield  says  (d),  that  common  recoveries  are  a  mere  form 
of  conveyance. 

Fiat. 


(a)  1  Bing.  22. 

(6)  13  Edw.  1,  c.  18. 


(c)  Co.Litt.4. 

(d)  IBurr.  US. 
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1827. 

Satvrdajff 
Feb.  10th. 

In  the  Toncher 
In  the  exempli- 
fication of  the 
recoTery-roIl« 
the  word  "  call- 
eth"  being  used 
instead  of 
"▼oucheth"— 
The  Court  re- 
fused to  allow 
the  recovery  to 


LiNNEYf  Vouchee, 

jJMR.  Serjeant  Viaughan  moved  that  thia  recovery  might 
pass.  The  objection  taken  to  it  was,  that,  in  the  voucher 
in  the  exemplification  of  the  recovery-roll,  instead  of  the 
words  ''  voucheth  to  warranty,"  the  words  ^*  calleib  to 
warranty**  were  used*  The  learned  Serjeant  submitted, 
ihat  this  was  not  substantially  erroneous,  inasmuch  as  the 
word  adopted  was  in  fact  the  literal  translation  of  the  word 
pocai  used  in  the  antient  Latin  form. 


Lord  Chief  Justice  Best* — ^The  objection  is  fatal.  The 
word  **  voucheth"  has  ever  been  adopted  in  modem  times, 
and  it  cannot  be  allowed  to  give  place  to  another,  which 
has  no  techqical  meaning. 

The  learned  Serjeant  therefore  took  nothing  (a). 


(a)  laEssferTerm,  11  Geo.  4, 

Mr.  Serjeant  Rutiell  roofed  that  a 
fine  might  pass  under  fiimilar  dt" 
*  comstances. 

The  Secondary  (Mr.  Caneelior)* 
called  the  attentipn  of  ^e  Bench 
to  the  case  in  the  text. 

The  Court  refused  the  applica- 
tion; and  Mr.  Justice  Gaseke  re- 
ferred to  the  rale  of  Easter 
Term,  8  Geo.  4  (4  Bii^.  247,  tt 


pott),  ivluch  provides  a  form  of 
affidavit  of  the  due  taking  of  the 
acknowledgments  of  fines  and  re- 
coveries, and  directs  **  that  the 
party  or  parties  making  the  same 
do  pursue  the  exact  words  of  such 
form,  and  do  not,  unless  absolute, 
ly  necessary,  substitute  others, 
which  he  or  they  may  think  syno- 
nymous thereto.** 


Saturday^ 
Feb.  12th. 

An  aiBdavit  on 
a  motion  wm 
iiititled"In 
the  Common 
Place:"— Held 
sufficient. 


ROLFE  V.  BURKB. 

A  RULE  was  obtained  by  Mr.  Serjeant  Latoes,  on  a  for- 
mer day  in  thia  Term,  calling  on  the  plaintiff  to  shew  cause 
why  the  proceedings  on  the  bail-bond  in  thia  case  should 
not  be  set  aside  for  irregularity. 
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Mr.  Serjeant  Wilde,  who  now  appeared  for  the  plaintiff  1827 
admitted  the  hregularityy  hut  objected  to  the  affidavit  on 
which  the  motion  was  founded,  that  it  was  intitled,  ^*  In 
the  Common  Pidce.*'  He  cited  Osbam  v.  Tatum  {a)y  where 
the  Court  discharged  a  rule  obtained  on  an  affidavit,  which 
was,  by  mistake,  not  intided  in  any  Court,  the  words  *^  In 
the'*  only  appearing. 

Per  Curiam. — The  case  cited  does  not  apply.  There 
no  place  was  mentioned.  By  Magna  Charta,  this  Court 
was  directed  to  be  holden  in  aliquo  eerio  loco,  **  that  the 
suitors  might  no  longer  be  harassed  with  following  the 
King's  person  in  all  his  progresses  (ft);"  and  it  has  ever 
since  been  held  at  Westminsier  only,  the  Court  of  King'M 
Bench  remaining  ambulatory;  though  that  Court  has  also 
for  some  centuries  past  sat  at  fFestminsier.  The  antient 
style  of  this  Court  was — **  In  commum  loco.**  We» 
therefore,  do  aot  think  this  such  an  irregularity  as  to  avoid 
the  affidavit. 

Rule  absolute. 

(a)  1  Bos.  &  Pul.  271.  (b)  4  Bl.  Com.  417. 


Martin  r.  Bidgood.  Fth!mL 

j|]  R.  Serjeant  Wilde  opposed  the  justifioation  of  the  bail  The  rule  of 

in  this  cause.    The  bail  justified  by  affidavit,  andi  being  ^^7^4, 

the  bail  originally  put  in,  the  notice  did  not  contain  their  does  not  a^iy 

^         '  *  to  bailbyaffida- 

names  and  descriptbns.    The  learned  Serjeant  referred  Tit^  but  only  to 
to  the  rule  of  Court  of  last  Term  (a),  which  he  contended     '  "*  ^^^ 
was  general  in  its  terms,  and  applied  equally  to  toi^  and 
country  baiL 

(«)  Antc^  p.  207. 
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Per  Curiam. — ^The  rule  of  Court  referred  to  only  ap- 
plies to  bail  in  town  causes,  and  not  to  bail  by  affidavit. 

Bail  allosred. 


REGULA  GENERALIS  {a). 

tV  HERE  AS,  when  the  acknowledgments  of  persons  le- 
vying fines  or  suffering  recoveries  are  taken  before  com- 
missioners, the  affidavits  which  the  present  practice  re- 
quires are  not  sufficient  to  satisfy  the  Court  that  the  in- 
terests of  married  women  are  properly  protected: 

And  whereas  it  is  unfit  that  any  attorney,  solicitor,  or 
agent,  or  the  clerk  of  any  attorney,  solicitor,  or  agent  of 
any  party  to  any  fine  or  recovery,  should  be  a  commissioner 
for  the  taking  the  acknowledgment  therein: 

It  is  ordered  by  the  Court,  that,  from  and  after  the 
first  day  of  Easier  Term  next,  an  affidavit  shall  be  made 
by  one  of  the  commissioners,  before  whom  the  acknowledg- 
ment of  any  of  the  parties  to  any  fine  or  recovery  is  taken^ 
deposing,  in  addition  to  the  facts  now  required  by  the 
rules  of  the  Court  to  be  included  in  affidavits  of  the  taking 
acknowledgments  of  fines  or  recoveries,  that  none  of  the 
commissioners  are  attomies,  solicitors,  or  agents,  or  clerks 
to  any  attorney,  solicitor,  or  agent,  of  any  of  the  parties  to 
the  fine  or  recovery,  for  the  taking  the  acknowledgment  to 
which  the  commission  under  which  they  have  acted  has 
been  issued* 

It  is  further  ordered,  that  the  commissioners,  from 
and  after  the  first  day  of  the  next  Term,  do  inquire  of 
married  women  whether  they  intend  to  give  up  their  in- 
terests in  the  estates  to  be  passed  by  any  fine  or  recovery, 

(a)  This  rule  was  revoked  by  a  rule  made  in  tlie  next  Term.  Vide  post. 
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without  having  any  provision  made  for  them  by  settlement  1^- 
or  otherwise^  in  return  for  their  having  so  given  up  their 
estates  or  interests ;  and  if  it  appear  to  such  commissioners 
that  any  settlement  is  to  be  made  on  any  married  woman, 
such  commissioners  shall  see  that  such  settlement  b  pro- 
perly made  and  duly  executed ;  and  one  of  them  at  least 
shall  make  an  affidavit  that  this  order  has  been  fully  com- 
plied with. 

And  it  is  lastly  ordered  that  this  order  shall  be 
stuck  up  in  all  the  Public  Offices  immediately. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee. 


END  OF  HILARY  TERM. 


CASES 

AKGUED  AND  DETERMINED 


IN  THE 


eoutt0  of  ^ontnton  ^Itm 


AND 


IN  EASTER  TERM, 
IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  GEORGE.  IV. 


1827. 


^t^^!       Greenough,  Plaintiff;  Scott  and  Wife,  Deforciants. 

The  Court  re-  JUR.  Serjeant  Cross  moved  that  this  fine  might  pass, 
fine  to  pus,^  I'he  deforciants  had  signed  the  acknowledgment  by  the 
of^awTOnuronT*  '**™®  ®^  Scoot  instead  of  Scott;  and,  on  being  applied  to 
in  the  dedimau  for  a  fresh  acknowledgment,  they  refused  to  make  one. 
ledgment  were    There  was  an  affidavit  of  identity  by  one  of  the  commis- 

differently  ipelu 


sioners. 


The  Court,  severely  reprobating  the  prevailing  negli- 
gence in  the  taking  of  acknowledgments,  refused  the  appli- 
cation. 

The  learned  Serjeant,  therefore^  took  nothing. 


( 
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Brackenburgh,  Demandant; Tenant;  Tatton, 

Vouchee.  j|%aS.' 

S/mR.  Serjeant  Rough  moved  that  this  recovery  might  The  Court  ai- 


be  amended  by  the  insertion  of  the  words  "  woodlands  in  ^^  suffered 
the  parish  of  Warton,**  which  had  been  omitted  in  the  ex-  ^^  -toi/**" 
emplification  of  the  recovery-roll.  amended  by  the 

In  the  deed  to  lead  the  uses,  that  part  of  the  property  <«  woodUnds," 
in  question  was  described  as  being  ''  a  moiety  or  half  part  ^i^^^*^^  t^ 
of  two  woodlands,  called  Owen  Wood,  and  High  Woody  m  ^^  the 
the  parish  of  Warion,  in  the  county  of  Uneoln. 

The  recovery  was  suffered  in  the  third  year  of  the  reign 
of  King  George  the  Third— 1768. 

The  learned  Serjeant  produced  an  a£5davit,  shewmg 
that  the  possession  had,  ever  since  the  passing  of  the  re- 
covery, gone  according  to  the  deed. 

Per  Curiam — 

Ratio). 

(a)  See  Cookt,  Demandant;  Tateiy  Vouchee,  on/f,  p.  296;  S,  C. 
4  Bing.  90. 


Saturday^ 

Upton  v.  Else.  May  5M. 

7hIS  was  an  action  of  assumpsit  tried  before  Lord  Chief  On  a  plea  of  the 
Justice  Best,  at  the  last  Assizes  at  Nottingham.  "^lo^mut. 

The  declaration  consisted  of  the  common  money  counts.  *?*  *  n/wpro- 

''  mise  tii/ra  »e* 

The  defendant  pleaded  actio  non  accrevit  infra  sex  annos.  amuu  need  not 
The  plaintiff  replied,  that  the  cause  of  action  accrued  gpecSuyTai-** 
within  six  years:  whereupon  issue  was  joined.  SSfen^t^ 

At  the  trial,  the  plaintiff  gave  evidence  of  a  conversation  •^r  the  accrual 

of  the  original 

he  had  with  the  defendant,  within  six  years  of  the  com-  cam  of  action. 


CASKS  IN  EAST£R  TERM^ 

• 

mencement  of  the  action^  but  about  thirteen  years  after  the 
accrual  of  the  original  cause  of  action^  wherein  he  admit- 
ted the  debt^  and  promised  to  pay  it. 

His  Lordship,  being  of  opinion  that  this  was  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute,  direct- 
ed the  Jury  to  find  for  the  plaintiff. 

Mr.  Serjeant  Spaniie  now  moved  for  a  rule  tdsi,  that 
this  verdict  might  be  set  aside,  and  a  nonsuit  entered,  or  a 
new  trial  had. — He  submitted,  that  the  plaintiff  could  not 
recover  for  so  stale  a  demand  under  the  common  counts,  but 
should  have  declared  specially  on  the  new  promise;  for 
that  the  issue  taken  on  the  replication  had  reference  to 
the  original  cause  of  action  on  which  the  plaintiff's  de- 
mand arose,  and  not  to  any  subsequent  promise. 

Lord  Chief  Justice  Best.— We  have  every  wish  to  give 
full  effect  to  the  statute.  Probably  the  new  promise 
ought  in  strictness  to  be  declared  on  specially;  but  the 
practice  is  inveterate  the  other  way,  and  we  cannot  get 
over  it  (a). 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrough. — ^Notwithstanding  the  statute, 
the  original  debt  remains;  the  remedy  only  is  gone. 

Mr.  Justice  Gaselee. — The  only  case  in  which  it  has 
been  held  necessary  to  declare  specially  on  a  promise  of 
this  kind,  is  that  of  an  executor  or  an  administrator. 

Rule  refused. 
(a)  See  the  statute  9  Geo.  4,  c.  14. 
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Ayton,  Gent.  One  &c.,  v.  Bowles.  Saturdoy^ 

fw^  ^  May  5th. 

J.  HIS  was  an  action  of  assumpsit  upon  an  attorney's  bill,  on  a  deoMnd 
Plea~The  statute  of  limitations.  Sy^entif  ^ 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  at  debt  barred  by 

the  statute  of 

the  Sittings  at  Westminster  after  the  last  Term.     It  ap-  limitations,  the 

•peared  that  the  action  arose  out  of  a  demand  for  busi-  ^J^^J^^^ 

ness  done  by  the  plaintiff  for  the  defendant  in  the  year  J^PPy  '•J'^r  it 

1813.     To  take  the  case  out  of  the  statute,  evidence  was  a  sum  was  due 

•  A  1  ««  .  41^1.-1       to  him  from  one 

given  of  an  acknowledgment  or  promise  made  by  the  de-  g.,  and  that,  if 
fendant,  in  a  conversation  with  the  plaintiff,  within  six  years  ^^j'recover 
of  the  commencement  of  the  action.     This  promise  was  to  that  debt,  he 

niffhtpay  him* 

the  effect  following,  viz.  that  the  defendant  would  be  happy  self  thereout: 


to  pay  the  debt  if  he  could,  that  a  sum  of  money  was  due  tiibwMa'm'i 


mere 


to  the  defendant  from  one  Gurney,  and  that,  if  the  plain-  conditional  pro- 

:f»  »  r  mise,  and  that 

tin* could  recover  it  from  him,  he  might  deduct  thereout  the  defendant's 

the  amount  of  his  own  debt.  must  be  shewn, 

His  Lordship,  being  of  opinion  that  this  was  only  a  con-  ^^Jn^ff  u>wo. 

ditional  promise,  and  that  the  defendant's  ability  to  pay  ver. 

should  have  been  shewn,  directed  the  Jury  to  find  for  the 

latter. 

Mr.  Serjeant  Taddy  now  moved  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  had. — He  sub- 
mitted, that,  until  the  late  case  o( A' Courts.  CroM(a),a  bare 
acknowledgment  of  a  debt  was  deemed  sufficient  evidence  of 
a  promise,  to  take  a  case  out  of  the  statute;  that  the  evi- 
dence in  this  case  shewed  something  more  than  a  mere  ac- 

(a)  11  B.  Moore,  198;  S.  C.  3  evidence — **l  know  I  owe  the  mo- 

Bing.  329.  There,  in  asttmipnt  for  ney;  but  the  bill  I  gave  is  on  a 

money  lent,  the  defendant  plead-  three-penny  receipt-itamp;    and 

ed  actio  turn  accrevit  infra  sex  annot,  now  I  am  arrested  I  will  never 

To  take  the  case  out  of  the  statute,  pay  it."    It  was  held  that  this  was 

the  following  declaration  made  not  such  an  acknowledgment  of 

by  the  defendant  to  the  officer,  on  the  debt  as  would  take  the  case 

his  being  arrested,  was  given  in  out  of  the  statute. 

VOL.  XIT.  X 


Bowles. 
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knowledgment  of  an  existing  debt — the  defendant  pointing 
j^yj^jn  out  a  particular  fund  out  of  which  the  plaintiff*  might  pro- 
cure payment;  and  that  there  was  nothing  like  a  refusal  to 
pay,  as  in  Leaper  y.  Tatton  {a),  nor  any  thing  calculated 
to  repel  the  inference  of  a  promise  to  pay. 

Per  Curiam. — This  case  falls  within  the  principle  of 
A'Caurt  v.  Cross,  which  seems  to  meet  the  justice  of  the 
statute.  The  promise  was  clearly  conditional,  and,  before 
he  could  be  entitled  to  recover  on  it,  the  plaintiff*  should 
hare  shewn  the  defendant  to  be  of  ability  to  pay. 

Rule  refused. 


•  Monday,  EyLES  V.  ElLIS. 

Tbeplaintiffand  M  HIS  was  an  action  of  coYcnant  brought  to  recover  a 

k'ejTa^a^c^^^^^^  sum  of  205/.  alleged  to  be  due  to  the  plaintiff*  from  the  de- 

with  abankerat  fendant  for  One  year's  rent  of  a  farm  demised  to  the  latter, 

M>    In  October,  ^ 

thepUintiff  de-  and  also  the  sum  of  1/.  I8s,  for  poor->rates,  payable  by  the 

iired  the  de-  .           . 

fendant  to  pay  tenant. 

In  to  hu  account  rp^e  cause  was  tried  before  Mr.  Serjeant  Onslow,  at  the 

a  sum  due  to  a                          ' 

him  for  rent,  last  assizes  at  Maidstotie. 

wrote  to  the  The  plaintiff  and  defendant  each  kept  an  account  with 

Sat^hf  hld*^"*  Messrs  Edmeads  ^  Co.,  bankers,  at  Maidstone.     In  Octo- 

caused  the  (^T,  1825,  the  plaintiff* applied  to  the  defendant  for  205/.  due 

amount  to  be 

transferred  to  for  rent,  and  requested  him  to  pay  the  amount  in  to  his  ac- 

i"e^nUff  "n1  <^^^  with  Messrs  Edmeads  %  Co.    The  defendant,  on  the 

him  a  receipt  gg^jj  ^f  that  month,  wrote  to  the  plaintiffs,  informing  him  that 

by  return  of  . 

poet.  Thesum,  he  had  caused  the  205/.  to  be  transferred  to  his  account  at  the 


noractuaiiy  bankers',  whereupon  the  plaintiff*  sent  the  defendant  by  re- 
STStfTi^cwi^  turn  of  post  a  receipt  for  the  year's  rent.  By  some  mis- 
her.   On  the      take,  however,  the  transfer  was  not  made  until  the  8th 

9th,  notice  of 
the  transfer  was 
sent  to  the  plain- 
tiff by  post,  which  did  not  reach  hnn  till  the  11th.    On  the  10th  the  banker  stopped  payment:— 
HM,  that  the  transfer  ww  equivalent  to  payment. 

(a)  16  East,  420. 
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December.  On  the  9th,  the  defendant  wrote  to  the  plain-  ^182^ 
tiff  informing  him  that  it  had  then  been  done;  the  bank- 
ers also  wrote  to  the  same  effect.  These  letters  were  not 
received  by  the  plaintiff  (who  resided  in  HertfardsMre) 
until  the  11th  December.  Messrs  Edmeads  ^  Co.  stop- 
ped payment  on  the  10th.  At  the  time  the  transfer  was 
made  in  the  bankers*  books,  the  defendant's  account  was 
overdrawn  about  1,100/. 

The  learned  Serjeant  was  of  opinion  that  this  transfer 
was  equivalent  to  a  payment. 

The  Jury  accordingly  returned  a  verdict  for  the  plaintiff, 
for  1/.  18«. 

Mr.  Serjeant  Taddy  now  moved  for  a  rule  imm,  to  in- 
crease the  verdict  to  90SL  \Se.  He  submitted  that  the 
transfer  made  by  the  bankers  could  not  be  deemed  equi- 
valent to  a  payment,  inasmuch  as  the  notice  did  not  reach 
the  plaintiff  in  time  to  give  him  an  opportunity  of  availing 
himself  of  the  transfer  by  drawing  out  the  sum. 

Lord  CSiief  Justice  Best. — I  am  of  opinion  that  the 
learned  Serjeant  was  right.  The  plaintiff  made  the  bank- 
era  his  agents  for  receiving  the  money;  he  directed  his  ten- 
ant to  pay  it  in  to  his  account  with  them.  The  question  is, 
was  that  which  was  done  equivalent  to  payment.  At  first, 
when  the  receipt  was  given,  there  was  no  payment;  but 
afterwards  the  amount  of  the  rent  was  transferred  by  the 
bankers  to  the  plaintiff's  account  Though  no  money  was 
actually  transferred,  yet,  as  the  bankers  gave  the  plaintiff 
credit  for  the  amount,  that  was  equivalent  to  an  acknow- 
ledgment by  them  that  they  had  received  the  rent  from 
the  defendant  on  account  of  the  plaintiff.  The  plaintiff 
might  then  have  drawn  for  the  stun  thus  transferred;  and 
the  bankers  could  not  have  refused  to  honour  his  draft, 
after  having  entered  the  amount  to  his  credit. 

x2 


307 


CASES  IN  EASTER  TERM| 

Mr.  Justice  Park.— The  plaintiff  had  every  reason  to 
believe  that  the  rent  had  been  placed  to  the  credit  of  his 
account  at  Messrs  Edmeads  %  Co's.  at  the  time  he  sent 
the  receipt.  If  he  had  drawn  for  the  amount  before  the 
bank  closed,  the  money  would  have  been  paid  to  him. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Monday,      >*^.  W  PHILLIPS  V.  RoBlNSON. 

May  7  th. 

Thepiaintiffde-   M  HIS  was  an  action  of  deiinucy  for  the  recovery  of  cer- 
▼Jyll^i^w^n  *«'"  ^«e^8  alleged  to  be  the  property  of  the  plaintiff. 
title-deeds  of  an     The  first  count  of  the  declaration  stated,  that  the  plaintiff 

estate  which  '  ^ 

came  to  his  wife  delivered  and  caused  to  be  delivered  to  the  defendant  cer- 
the  manisger  ^^"  deeds  and  writings,  to  wit,  &c.  (describing  them)  of 
If'  re%rilIJT  *®  plaintiff,  of  great  value,  to  wit,  of  the  value  of  1,000/., 
conveyance,  to  be  rc-delivered  by  the  defendant  to  the  plaintiff  when 
fine,  which  was  he  the  defendant  should  be  thereunto  afterwards  request- 
donc^thcuses  ^^ — Breach,  that  the  defendant,  although  requested,  re- 
ofihe  fine  being  fused  to  re-deliver  the  deeds,  and  unjustly  detained  them. 

declared  to  the  . 

plaintiff's  son:  The  sccond  couut  Stated,  that  the  plaintiff  was  lawfully 
property  being  posscssed,  as  of  his  own  property,  of  certain  other  deeds 
iJToribe'^dn-  *°^  writings,  to  wit,  &c.  (describing  them),  and,  being  so 
tiff,  hecouidnot  possessed,  lost  them;  and  that  they  afterwards  came  to  the 
nuM  for  the  defendant's  hands  and  possession  by  finding — Breach,  that 
the  defendant,  well  knowing  them  to  be  the  property  of 
the  plaintiff,  had  not  delivered  them  to  the  plaintiff,  al- 
though requested,  but  detained  them. 
To  this  declaration,  the  defendant  pleaded — 
First — Non  detinei; 

Secondly — That  the  plaintiff  did  not  deliver  the  deeds 
and  writings  to  the  defendant; 

JTurdly — That  the  plaintiff  was  not  lawfully  possessed 
of  the  deeds; 


deeds. 
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Fourthly — ^That  the  deeds  were  not  the  property  of  the         1^2/. 
plaintiff; 

Fifihly — That  the  plaintiff*  caused  the  deeds  to  be  deli- 
vered to  the  defendant  to  be  examined  and  perused  by 
him  in  his  profession  as  a  couTeyancer; 

Sixthly — That  the  defendant  detained  them  until  he 
was  paid  his  charges  for  drawing,  &c. 

The  cause  was  tried  before  Mr.  Justice  Gaselee,  at  the 
Sittings  at  JFestminster  after  last  MichaelnMS  Term.  The 
facts  were  as  follow: — 

The  defendant  was  a  member  of  one  of  the  Inns  of 
Court,  and  a  certificated  conveyancer.  The  deeds  in  ques- 
,tion  were  the  title-deeds  of  an  estate  belonging  to  the 
plaintiiF*s  wife,  which  had  been  delivered  to  the  defend- 
ant by  the  plaintiff,  or  his  agent,  for  the  purpose  of  prepar- 
ing a  conveyance  of  the  property.  The  conveyance  was 
accordingly  prepared,  the  defendant  employing  an  attor- 
ney to  levy  a  fine,  to  which  the  plaintiff*  and  his  wife  were 
parties,  and  the  uses  of  which  were  declared  to  such  per- 
son as  the  wife  should  appoint;  and,  for  default  of  such  ap- 
pointment, to  George  Phillips,  the  second  son  of  the  plain- 
tiff^ and  his  wife.  The  defendant's  bill  of  costs  amounted 
to 844. 3s.  lid. — 20/.  of  which  had  been  paid,  and  other 
15/.  tendered.  The  defendant  claimed  a  lien  on  the  deeds 
for  his  charges. 

His  Lordship,  being  of  opinion  that  the  plaintiff*  at  the 
time  of  the  commencement  of  the  action  had  not  such  a 
property  in  the  deeds  as  would  entitle  him  to  maintain  the 
action,  directed  a  nonsuit;  reserving  to  the  plaintiff* leave 
to  move  to  set  aside  the  nonsuit  and  enter  a  verdict,  if  the 
Court  should  think  him  entitled  to  recover. 

Mr.  Serjeant  Vaughan  accordingly,  in  the  last  Term,  ob- 
tained a  rule  nisi. — He  contended,  that,  inasmuch  as  the 
defendant  had  received  the  deeds  from  the  plaintiff^,  he 
could  not  contest  his  right  to  tlieni;  and  that  charges  for 


310  CASES  IN  EASTER  TERM, 

1827.        work  done  as  a  conreyancer  were   not   sustainable   in 

law  (a). 

Mr.  Serjeant  Cross  and  Mr.  Serjeant  Spankie  now  shew- 
ed cause. — The  deeds  in  question  were  clearly  not  the 
property  of  the  plaintiff;  before  the  commencement  of  the 
action,  the  estate  of  which  they  were  the  muniments  had 
been  conveyed  to  the  plaintiff's  second  son.  In  detinue 
the  Jury  are  to  find  the  value  of  the  thing  detained,  which 
they  could  not  do  in  this  case.  In  Viner*s  Abridgment  (6) 
it  is  said|  that,  **  if  a  man  deUver  goods  to  J}.,  and  after 
grant  them  to  Z).,  he  shall  not  have  detinue  after  the  grant, 
but  the  grantee  shall  have  detinue" — citing  the  Year  Book, 
9  Hen.  6,  64. 

At  all  events,  as  the  estate  to  which  the  deeds  related 
belonged  to  the  wife,  she  ought  to  have  been  joined  in  the 
action.  In  Camyns's  Digest  (c),  it  is  laid  down,  that,  in  aU 
actions  real  for  the  lands  of  the  wife,  the  husband  and 
wife  ought  to  join.  So,  in  actions  which  arise  during  the 
coverture  of  the  wife,  she  may  have  an  action  for  the  same 
cause  if  she  survive,  as  in  detinue  of  charters  of  the  wife's 
inheritance — citing  Rollers  Abridgment  (c/).  In  Viner's 
Abridgment  (e),  a  distinction  is  taken  between  trespass 
and  detinue^  and  it  is  said,  that  the  baron  may  have  an 
action  alone  in  trespass  for  taking  charters  of  the  inherit- 
ance of  the  feme,  but  that  baron  and  feme  must  join  in 
detinue  for  charters  concerning  the  inheritance  of  the  feme, 
for  that  the  feme  shall  have  them  again  when  they  are  re- 
covered. 

Mr.  Serjeant  fVilde,  in  support  of  the  rule. — To  enable 

(ri)  The  judgment  did  not  cm-  an  action  for  fees.    See  also  Da- 
brace  this  point.  Mr.  Serjeant  Crou  vies  v.  Sibley,  6  Dow.  &  Ryl.  4. 
and  Mr.  Seijeant  Spankie,  contra^  (b)  Tit.  "  Detinue,"  (C.  2). 
cited  Poucher  v.  Norman  (6  Dow.  (c)  Tit. "  Baron  and  Feme,'\y.). 
&  Ryl.  648  ;S.C.3  Barn.  &  Cress.  (rf)  Vol.  I ,  p.  347, 1.  49. 
7 14),  where  it  was  held  that  acerti-  {e)   Tit.  **  Baron  and   Feme/' 
ficated  conveyancer  may  muntain  (Q),  (R.). 
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the  plaintiff  to  nuuntain  this  action^  it  waa  not  necessary 
to  shew  any  interest  or  property  in  him.  It  was  only  neces* 
sary  to  shew  that  the  deeds  were  delivered  to  the  defend- 
ant by  the  plaintiff  or  his  agent,  to  be  re-delivered  on  re- 
quest In  the  cases  cited  from  Comyns's  Digest  and  Rollers 
Abridgment^  the  charters  were  in  the  possession  of  the  party 
before  the  coverture.  Herei  the  deeds  were  delivered  by 
the  plaintiff,  or  by  his  agent,  for  a  particular  purpose. 
Having  received  them  at  his  hands,  the  defendant  had  no 
right  to  disclaim  the  plaintiff^'s  title.  A  tenant  cannot 
dispute  the  title  of  the  landlord  under  whom  he  has  enter- 
ed; neither  can  an  agent,  who  has  received  goods  from  his 
principal,  question  the  right  of  bis  principal,  or  refuse 
to  re-deliver  the  goods.  In  Dixon  v.  Hammond  (a),  a 
ship  which  had  originally  belonged  to  one  of  two  part 
owners,  was  conveyed  to  B.  for  securing  a  debt,  and  B* 
became  the  sole  registered  owner  of  the  ship,  and  after- 
wards, as  agent  for  both  partners,  insured  the  ship  and 
freight,  and  charged  them  with  the  premiums,  &c.,  and,  on 
a  loss  happening,  received  the  money  from  the  under-wri- 
tera — ^it  was  held,  that  he  was  accountable  to  the  assignees 
of  the  surviving  partner  for  the  surplus  after  payment  of 
his  own  debt,  and  not  to  the  executors  of  the  deceased 
partner,  to  whom  the  ship  originally  belonged. 

Under  the  general  issue  of  non  detinet,  the  plaintiff's 
title  could  not  possibly  come  in  question;  neither  could  the 
defendant's  supposed  right  of  lien  on  the  deeds  for  his 
charges  be  given  in  evidence  under  that  plea:  and  the  spe- 
cial pleas  were  not  supported. 

LordChief  Justice  Best.— This  was  an  action  of  detinue 
for  certain  deeds.  The  defendant  has  pleaded  several 
pleas,  amongst  others,  non  detinet,  and  that  the  deeds  were 
not  the  property  of  the  plaintiff.  It  appears,  that,  at  the 
time  of  the  commencement  of  the  action,  the  deeds  were 

{a)  2  Barn.  &  Aid.  310. 


312  CASES  IN  EASTER  TERM, 

1827.  not  the  property  of  the  plaintiff.  They  had  origuially 
been  the  property  of  his  wife,  the  muniments  of  her  es- 
tate. It  is  not  necessary  to  inquire  whether,  if  the  wife 
were  living  and  nothing  had  been  done  to  alter  the  state 
of  the  property,  the  plaintiff  would  be  entitled  to  maintain 
this  action,  a  fine  having  been  levied,  whereby  the  estates 
to  which  the  deeds  related  vested  in  the  plaintiff*s  second 
son.  No  interest  now  remains  in  the  plaintiff  or  his  wife; 
for  the  muniments  belong  to  the  party  to  whom  the  legal 
estate  belongs.  Admitting,  therefore,  that  the  plaintiff 
once  had  an  interest  in  the  deeds,  or  a  right  to  recover 
them  on  request,  no  such  right  can  now  exist,  for  he  could 
only  have  a  right  to  demand  them  so  long  as  his  right  of 
property  remained.  The  fourth  plea  is  clearly  an  answer 
•to  the  action.  I  am  also  of  opinion  that  the  same  defence 
would  avail  under  the  general  issue,  non  detinei.  Lord 
Coke  says  (a),  that,  in  detinue^  where  the  defendant  pleads 
-non  detinei^  he  may  give  in  evidence'a  gifl  from  the  plain- 
tiff, for  that  proves  that  he  detains  not  the  phuntiff's 
goods. 

The  case  cited  from  Viner's  Abridgment  appears  to  be 
decisive,  and  not  to  be  distinguishable  from  the  present 
It  is  there  laid  down,  that,  if  ^.  deliver  goods  to  JB.,  and 
he  afterwards  grant  them  to  C,  A.  cannot  maintain  detinue 
afiter  the  grant ;  but  C,  the  grantee,  may.  That  seems  to 
accord  with  good  sense.  So,  here,  the  plaintiff  has  no 
right  to  sue  for  the  deeds.  The  defendant  is  bound  to 
deliver  them  to  the  true  owner.  Why  does  he  not  set  up 
his  claim?  Why  should  the  plaintiff  be  supposed  to  retain 
a  special  property  in  the  deeds,  in  order  indirectly  to  at- 
tain an  object  that  might  be  accomplished  in  a  more,  durect 
manner?  It  has  been  contended^  that  a  party  who  has  in 
the  capacity  of  agent  received  goods  from  another,  is  not 
at  liberty  to  dispute  the  title  of  his  principal.     To  that 

(a)  Co.  Litt.  283. 
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proposition  I  do  not  assent.     If  the  principal  had  no  right         1S27. 
to  the  goodSj  and  they  were  afterwards  claimed  by  the 
true  owner,  the  latter  would  be  entitled  to  recover  them 
from  the  agent;  the  agent  would  be  answerable  to  him^ 
and  not  to  his  principal:  when  the  right  was  shewn  to 
be  in  another,  the  principaFs  claim  would  be  at  an  end. 
It  is  true  that  a  tenant  cannot  dispute  the  title  of  his  land- 
lord; but,  though  he  may  not  shew  that  the  landlord  never 
had  title,  he  may  shew  that  the  title  he  once  had  has  passed 
away  from  him.     This  was  established  in  England  d.  5y- 
bum  y.  Skute  (a).   The  defendant  admits  that  the  plaintiff 
had  title  at  the  time  the  deeds  came  into  his  possession,  but 
shews  that  it  has  since  passed  to  another,  to  whom  he  is  an- 
swerable.   The  case  o(  Dixon  v.  Hammond  has  no  bearing 
upon  this*     There,  a  ship  originally  belonging  to  one  of 
two  partners  had  been  conveyed  to  one  Hart^  for  secur- 
ing a  debt;  Hart  afterwards  conveyed  her  to  the  defend- 
ant upon  his  advancing  him  the  sum  secured:  the  defend- 
ant, who  was  an  insurance  broker,  subsequently  effected 
an  insurance  on  the  ship  in  the  names  of  the  two  partners^ 
charged  them  with  the  premiums, -and,  the  ship  having 
been  lost,  received  as  their  agent  the  amount  of  the  insur- 
ance, but  refused  to  pay  the  balance  to  the  assignees  of 
tie  surviving  partner  (one  having  died),  alleging  that  he 
^as  only  accountable  to  the  representative  of  the  deceased 
partner  to  whom  the  ship  first  belonged.    The  Court  dis- 
countenanced so  dishonest  a  defence;    and  Lord  Chief 
Justice  Abbott  said:  ''The  defendant  has  received  the 
money  as  agent  for  the  partnership,  and  he  cannot  now 
be  permitted  to  say  that  he  received  it  for  the  benefit  of 
one  alone.*'    Here,  the  defendant  received  the  deeds  un- 
der colour  of  an  interest  in  the  plaintiff  which  is  gone; 
the  deeds  now  belong  to  another:  the  defendant  holds 
them  for  him.     On  the  levying  of  a  fine,  the  estate  passes 

(fl)  4  Term  Rep.  682. 
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1827.         from  the  conusor;  the  deed  declares  the  uses  to  the  conu- 
Phillips      ^^^'  Consequently  the  estate  vests  in  the  latter,  and  the 
V-  muniments  which  before  belonged  to  the  conusor,  become 

the  property  of  the  conusee ;  and  the  conusor  cannot  then 
bring  detinue  against  the  attorney  into  whose  possession 
the  deeds  have  come  for  the  purpose  of  effecting  the  con- 
veyance of  the  estate  to  the  conusee.  The  muniments  are 
the  evidence  of  the  party's  right  to  the  estate.  For  these 
reasons,  I  am  of  opinion  that  the  rule  which  has  been  ob- 
tained for  setting  aside  this  nonsuit  should  be  discharged. 

Mr.  Justice  Park. — ^In  supporting  this  nonsuit  we  shall 
not  impeach  any  principle  of  law.  To  entitle  him  to  sup- 
port an  action  oi  detinue ^  the  plaintiff  must  have  either  a 
general  or  a  special  property  in  the  thing  sought  to  be  re- 
covered at  the  time  of  commencing  the  action,  not  at 
the  time  of  the  delivery  only.  The  plaintiff  in  this  case 
declares  that  the  defendant  detains  his  property.  The  de- 
fendant pleads  non  detinet.  Under  that  plea,  it  was  com- 
petent to  the  defendant  to  shew  that  the  deeds  were  not 
the  property  of  the  plaintiff.  The  fourth  plea,  too,  is  de- 
cidedly proved.  Assuming  that,  at  the  time  the  deeds 
came  to  the  hands  of  the  defendant,  the  plaintiff  had 
a  special  property  in  them,  it  is  clear,  that,  at  the  tim€ 
of  commencing  the  action,  he  had  none,  for,  by  thd 
operation  of  the  fine,  all  the  interest  which  he  ever  had 
passed  from  him.  The  case  in  Viner's  Abridgment  is  pre- 
cisely in  point.  The  legal  property  in  the  estate  to  which 
the  deeds  related  was  by  the  fine  conveyed  to  the  plain- 
tifi^s  second  son;  he  might  have  sued,  for  it  is  not  neces- 
sary that  he  should  be  in  possession  to  enable  him  to  main- 
tain detinue  (a). 

Mr.  Justice  Burrough. — The  object  of  the  action  of 

(«)  Roll.  Abr.  III.  «  Dclinuc;'  (Q.),  (R.). 
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deiimte  is  to  recover  the  thing  detainedi  or  iU  yalue.  The  ^  ^8^7* 
deeds  in  question  were  of  no  value  to  the  plaintiff;  he  had 
no  property  in  them,  his  interest  having  passed,  by  the  ope- 
ration of  the  fine,  to  his  second  son.  I  am  of  opinion  that^ 
under  the  plea  of  nan  detinei,  this  b  an  answer  to  the  ac- 
tion. The  plaintiff  must  not  only  have  a  property  in  the 
thing  sought  to  be  recovered,  but  he  must  also  shew  the 
nature  of  that  property.  This  cannot  be  done  afterwards 
by  a  writ  of  inquiry.  The  Jury  must  find  the  value  at 
the  trial*  The  very  nature  of  the  action  shews  that  the 
plaintiff  must  have  a  property  in  the  goods  capable  of  es- 
timation by  the  Jury.  Lord  Coke  says  (a),  that,  "  if  the 
defendant  plead  nan  detineti  he  may  give  in  evidence  a  gift 
by  the  plamtiff,  for  that  shews  he  does  not  detun  his 
goods.**  I  am  therefore  of  opinion  that  the  nonsuit  was 
right 

Mr.  Justice  Gaseleb. — I  at  first  entertained  some  doubt 
as  to  whether  or  not  the  fact  of  the  plaintiff's  property  in 
the  deeds  could  come  in  question  under  the  general  issue. 
The  passage  cited  from  Cake  lAitieian,  however,  removes 
that  doubt,  and  proves  that,  if  the  property  has  become  di- 
vested out  of  the  plaintiff,  that  may  be  shewn  under  nan 
detinet.  But,  if  the  defendant  relies  upon  a  lien  only,  it 
must  be  specially  pleaded.  It  has  been  contended,  that, 
as  the  defendant  received  the  deeds  at  the  hands  of  the 
plaintiff,  he  is  not  at  liberty  to  dispute  his  title.  That  ar- 
gument, however,  cannot  avail,  for  the  plaintiff  has,  by  his 
own  subsequent  act,  viz.  the  conveyance  to  his  second  son, 
taken  away  all  his  right  to  them.  This  rule,  therefore, 
must  be  discharged. 

Rule  discharged. 

(«)  Co.  Litt.  283, 
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Maym.  ^^^'^^             Hall  «?.  Chandless. 

By  agreement  1  HE  following  case  was  Sent  by  his  Honour,  the  Vice- 

B.^'c^AndD^,  Chancellor,  for  the  opinion  of  this  Court: — 

thrt^R  iMsc^of  "  Edward  Berkley  Portman,  Esq.,  being  seised,  or  well 

certain  premises  and  Sufficiently  entitled  thereto,  agreed  to  let  to  James 

ed°by  A,  lo  E.,  Thompson  Parkinson,  architect,  or  his  nominees,  for  build- 

mnt^under-**  ing  thereon,  for  a  term  of  ninety-nine  years,  commencing 

leases  to  certain  from  Christmas-day^  1822,  a  piece  of  ground  in  the  parish 

ond  /).  at  a '  of  St.  Mary-le-bofie,  in  the  county  of  Middlesex,  at  a  rent 

tiwt^  subject  to  ^o  ^®  reserved  and  to  be  apportioned  and  made  payable 

suchunder-ieas-  Qyj  ^f  ^^g  j,^^  houses  to  be  thercon  erected;  and,  after 

es,  E.  should  ^  ' 

sund  possessed  such  rent  had  been  so  secured,  it  was  agreed  that  a  lease 

granted  to  him,  should  be  granted  of  the  residue   of  the   said  piece  of 

?rme!!uthe'i^y  g^ound  to  the  said  James  Thompson  Parkinson,  or  hisno- 

dcmised,  in  trust  mince,  at  a  peppercom  rent,  for  the  said  term  of  ninety- 

for  C.  and  /).  .  *^   *^*^  '' 

A  lease  was  ac-   nme  years. 

pared!^to  whkh       **  The  Said  James  Thompson  Parkinson  then  agreed 

all  the  above,      ^jth  William  Hall  the  younger,  and  Charles  Hall,  to  let 

were  parties,  ^  o 

and  reciting  the  the  Said  piece  of  ground  to  them  upon  the  like  terms:  in 

above  agree-  »/»•  ■■••  t  i 

ment.  After  the  first  instance,  towards  securing  m  part  the  rent  to  be 
Ihr.ie"e"byVf  reserved  to  the  said  Edward  Berkley  Portman,-  and  next, 
c,  and  D.,  but   ^ith  an  additional  rent  to  be  reserved,  apportioned,  and 

before  its  exe- 
cution by  ^.  and  made  payable  to  him,  the  said  James  Thompson  Parkinson, 

and  lesseej^  an  0"^  of  the  next  best  set  of  houses  which  were  to  be  erected 

alteration  was  upon  the  Said  piece  of  ground;  and,  after  such  rents  had 

with  the  privity  been  SO  secured,   it  was  agreed  that  a  lease  should  be 

iitriking  out  a  granted  of  the  remainder  of  the  said  piece  of  ground  to 

™Tsls°llIlciiT^^^  the  said  William  HaU  the  younger,  and  Charles  HaU,  or 

been  inserted  by  ^\^^\^  nominees,  at  a  peppercom  rent,  for  the  said  term  of 

Held,  that  this  ninety-nine  years. 

having  been°  "  The  said    William  HaU  the  younger  and  Charles 

execution  Vth  ^^''  afterwards  agreed  with  various  persons  as  under-te- 

lessor  or  lessee,  nauts,  to  procurc  to  be  granted  to  such  under-tenants  lea- 
did  not  avoid  _.  ,  ^  ,..  /•i-t_i 

the  deed.  ses  of  three  pieces  of  ground  (in  respect  ot  which  the  ques- 


Chandlkss. 
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tion  arose),  being  a  part  of  the  first-mentioned  piece  of  1^27. 
ground,  for  the  purpose  of  building  thereon,  in  considera-  ^^^^ 
tion  of  certain  ground-rents,  amounting  altogether  to  221/. 
1&.  4c/.;  which  under-tenants  erected  several  houses  upon 
the  same  accordingly. 

''  The  said  William  Hall  the  younger,  and  Charles 
Hall,  thereupon  required  the  said  Edward  Berkley  Part* 
man  and  James  Thompson  Parkinson,  either  to  take  the 
said  rent  of  S^l  /.  \3s.  Ad.  in  satisfaction  of  the  rents  agreed 
to  be  reserved  to  them  as  aforesaid,  and,  for  that  purpose, 
to  grant  the  leases  the  said  JVilUam  Hall  the  younger 
and  Charles  Hall  had  agreed  as  aforesaid  to  procure  to 
be  granted  to  the  said  under-tenants,  or  to  grant  the  said 
William  Hall  the  younger  and  Charles  Hall  a,  peppercorn 
lease  for  the  said  term  of  ninety-nine  years,  of  the  said  three 
pieces  of  ground,  to  enable  the  said  IFilliam  Hall  the 
younger  and  Charles  Hall  themselves  to  grant  such  un- 
der-leases. 

**  The  said  Edward  Berkley  Portman  and  James 
Thompson  Parkinson  refused  to  accede  to  such  request, 
stating  that  better  houses  would  be  erected  on  other  parts 
of  the  first-mentioned  piece  of  ground,  out  of  which  better 
houses  the  said  Edward  Berkley  Portman  and  James 
Thompson  Parkinson  would  take  their  rents;  and  that, 
till  such  rents  were  so  secured,  they  would  grant  no  pep- 
percorn lease  to  the  said  William  Hall  the  younger  and 
Charles  HaU. 

**  At  last,  it  was  agreed  between  the  said  Edward  Berkr 
ley  Portman  BXiA  James  Thompson  Parkinson,  dxiA  William 
Hall  the  younger  and  Charles  HaU,  that  a  peppercorn 
lease  should  be  granted  to  Mr.  Thomas  Wilson  (Mr.  Port* 
mawls  solicitor,  and  who  prepared  the  after-mentioned 
lease)  by  the  said  Edward  Berkley  Portman,  at  the  request 
and  by  the  direction  of  the  said  James  Thompson  Parkin^' 
son  and  William  HcUl  the  younger  and  Charles  HaU;  aod 
that  the  said  Thomas  Wilson  should  afterwards  grant  lea* 
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1S27.  868  to  the  said  under-tenantSi  at  the  rent  of  321/.  ISs.  id., 
andj  subject  to  such  under-leases,  should  stand  possessed 
of  the  said  lease  granted  to  him,  and  the  hereditaments 
thereby  demised,  in  trust  for  the  said  fFilliam  Hall  the 
younger  and  Charles  Hall,  when  they  should  have  secured 
the  rent  agreed  as  aforesaid  to  be  reserved  to  the  said 
Edward  Berkley  Portman  and  James  Thompson  Parkin^ 
son;  and,  accordingly,  by  indenture  of  lease,  dated  the 
17th  March,  1836,  and  consisting  of  a  lease  and  counter- 
part expressed  to  be  made  between  the  said  Edward 
Berkley  Portman,  of  the  first  part,  the  said  James  Thomp^ 
son  Parkinson,  of  the  second  part,  the  said  William  Hall 
the  younger  and  Charles  Hall,  of  the  tiiird  part,  and  the 
said  Thomas  Wilson,  of  the  fourth  part — reciting,  amongst 
other  things,  the  matters  above  mentioned — It  was  witness- 
ed, that,  in  consideration  of  the  rents,  covenants,  and  agree- 
ments thereinafter  reserved  and  contained  on  the  part  and 
behalf  of  the  said  Thomas  Wilson,  his  executors,  ad- 
ministrators, and  assigns,  to  be  paid,  observed,  kept,  done, 
and  performed,  he  the  said  Edward  Berkley  Portman,  at 
the  request,  direction,  and  appointment  of  the  said  James 
Thompson  Parkinson,  William  Hall  the  younger,  and 
Caarles  HaU,  testified  by  their  being  parties  to  and  exe- 
cuting the  stating  indenture,  did  demise  and  lease  unto  the 
said  Thomas  Wilson,  his  executors,  administrators,  and 
assigns,  three  several  pieces  or  parcels  of  land,  described 
in  the  lease,  to  hold  for  ninety-nine  years,  at  a  peppercorn 
rent,  under  a  number  of  the  usual  covenants  and  provisions 
contained  in  building-leases :  And  it  was  thereby  agreed  and 
declared  between  and  by  the  said  parties  to  the  stating  in- 
denture, that  the  said  Thomc^s  Wilson,  his  executors,  ad- 
ministrators, and  assigns,  should  (subject  to  such  under- 
leases as  should  be  granted  by  him  or  them  by  the  direc- 
tion of  the  said  William  Hall  the  younger  and  Charles 
Hall^  their  executors,  administrators,  and  assigns)  stand 
possessed  of  the  said  three  pieces  of  ground  thereby  demised 
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for  the  term  thereby  granted,  and  of  the  now  stating  lease, 
in  trust  for  the  said  Edward  Berkley  Portman,  his  heirs 
and  assigns,  until  the  said  rent  agreed  to  be  reserved  to 
him  should  be  secured;  and  afterwards,  in  trust  for  the 
said  James  Thompson  Parkinson,  his  executors,  adminis^ 
trators,  and  assigns,  until  the  said  rent  agreed  to  be  re- 
served to  him  should  be  secured;  and  afterwards,  in  trust 
for  the  said  William  Hall  the  younger  and  Charles  Hall, 
their  executors,  administrators,  and  assigns,  and  to  be  as- 
signed and  delivered  to  them  accordingly:  xind  it  was 
thereby  declared,  that  the  said  Edward  Berkley  Portman, 
his  heirs  or  assigns,  and  the  said  James  Thompson  Pair-' 
Unson,  his  executors,  administrators,  or  assigns,  as  soon 
as  the  said  rents  agreed  respectively  to  be  reserved  to 
them  should  be  secured,  should  acknowledge  the  same 
under  their  hands  at  the  back  of  that  lease. 

**  The  said  James  Thompson  Parkinson  and  William 
Hall  the  younger  and  Charles  Hall  executed  the  said 
lease  and  counterpart  in  their  then  state ;  but  afterwards, 
and  before  the  execution  thereof  by  either  of  them  the 
said  Edward  Berkley  Portman  and  Thomas  Wilson,  an 
alteration  was  made  in  the  parcels  of  the  lease,  by  striking 
out  of  the  description  of  the  third  piece  of  ground  in  the 
lease,  and  in  the  counterpart,  the  words,  '*  and  East  in 
part  on  Weston  Place,*'  and  also  the  words,  '*  in  the  other 
part,"  and  striking  out  the  corresponding  part  of  the 
plan. 

**  By  such  alteration,  a  piece  of  ground  forty  feet  in 
front,  next  Richmond  Street,  and  one  hundred  and  seven- 
teen feet  three  inches  in  depth,  was  withdrawn  from  the 
demise. 

**  The  lease  and  counterpart  thus  altered  were  after- 
wards executed  by  the  said  Edward  Berkley  Portman  and 
Thomas  Wilson. 

"  There  were  two  attestations  to  the  lease  and  counter- 
part, one  of  which  noticed  the  execution  of  the  lease  and 
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1827.  counterpart  by  the  said  James  Thon^on  Parkinson,  and 
Hall  ff^Uiam  Hall  the  younger,  and  Charles  HaU^  and  the 
other  the  execution  of  the  said  lease  and  counterpart  by 
the  said  Edward  Berkley  Portman  and  Thomas  Wilson; 
but  neither  of  such  attestations  took  notice  of  any  alteration 
having  been  made  in  the  said  lease  and  counterpart. 

**  The  instructions  to  prepare  the  said  lease  and  coun- 
terpart were  given  to  Samuel  Palmer ,  clerk  to  the  said 
Thomas  Wilson^  by  the  solicitor  for  the  said  under-tenants 
of  the  said  William  Hall  the  younger  and  Charles  Hallj 
and|  for  the  guidance  of  the  said  Samuel  Palmer,  a  plan 
of  the  said  three  pieces  of  ground,  including  the  said  with- 
drawn piece  of  ground,  was  delivered  by  the  said  solicitor 
to  the  said  Samuel  Palmer;  and  the  said  Samuel  Palmer 
accordingly  prepared  the  said  lease  and  counterpart  as 
aforesaid,  agreeably  to  such  instructions  and  plan,  con- 
sidering the  same  to  be  pursuant  to  the  intention  of  all  the 
parties;  and  the  said  Samuel  Palmer  procured  the  said 
lease  and  counterpart  to  be  executed,  as  hereinbefore 
mentioned,  by  the  said  James  Thompson  Parkinson,  Wil- 
Uam  Hall  the  younger,  and  Charles  Hall. 

'*  After  the  said  lease  and  counterpart  were  so  executed^ 
the  said  Samuel  Palmer  discovered  that  the  said  with- 
drawn piece  of  ground  ought  not  to  have  been  thus  includ- 
ed ;  and,  upon  making  such  discovery,  he  acquainted  the 
said  James  Thompson  Parkinson  thereof,  who  thereupon 
told  the  said  Samuel  Palmer  that  the  plan  so  as  aforesaid 
given  to  the  said  Samuel  Palmer  as  part  of  the  instructions 
to  prepare  the  said  lease  and  counterpart,  was  incorrect, 
and  that  the  said  withdrawn  piece  of  ground  ought  not  to 
have  been  included  therein,  and  that  he  (Samuel  Palmer) 
would  do  right  in  taking  the  same  out  of  the  said  lease 
and  counterpart. 

'*  In  consequence  of  that  conversation,  the  said  Samuel 
Palmer  made  the  hereinbefore-mentioned  alterations  in  the 
said  lease  and  counterpart.     The  said  alterations  were 
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made  with  the  approbation  or  privity  of  the  said  James         KB27 
Thitmpswi  Parkinson  only,  but  not  with  the  approbation 
or  privity,  or  at  the  request  of  any  of  the  other  parties  to 
the  said  lease  and  counterpart. 

*'  The  said  Edward  Berkley  Poriman  and  Thomas 
Wilson  afterwards,  as  iiereinbefore-mentioned,  executed 
the  said  lease  and  counterpart.  The  rents  agreed  to  be 
reserved  to  the  said  Edtoard  Berkley  Poriman  mA  James 
Thompson  Parkinson  have  since  been  duly  reserved,  and 
they  have  acknowledged  the  same  in  manner  aforesaid  ac- 
cordingly. The  said  fFiUiam  Hall  the  younger  and 
Charles  Hall  had  contracted  to  sell  to  Thomas  Chandless 
the  said  ground-rent  of  221 L  I3s.  4cf.  for  the  sum  of  3,103/. 
6s.  8d.,  and  to  assign  to  him  a  good  and  proper  pepper* 
eom  lease  of  the  said  three  pieces  of  ground. 

*'  It  was  admitted  on  all  sides,  that  the  said  WUliam 
Hall  the  younger  and  Charles  Hall  were  not  in  any  man- 
ner interested  in  the  insertion  or  omission  of  the  piece  of 
ground  above  referred  to  as  withdrawn  by  the  aforesaid 
erasure  and  alteration,  and  that  no  part  of  the  said  rent 
of  221/.  \Ss.  4d.  issued  out  of  the  said  withdrawn  piece  of 
ground;  and  that,  if  the  same  were  now  in  the  said  inden- 
ture, the  said  William  Hall  the  younger  and  Charles  Hall 
would  not  be  entitled  to  any  beneficial  interest  in  the  said 
withdrawn  piece  of  ground;  and  that,  if  the  same  piece  of 
ground  were  assigned  to  the  said  Thomas  Chandless^  he 
would  claim  no  beneficial  interest  therein. 

**  The  said  Thomas  Chandless  objected  to  the  validity 
of  the  said  lease  to  the  said  Thomas  Wilson,  on  account 
of  the  aforesaid  alterations,  considering  that  a  good  and 
marketable  title  could  not  be  made  out  to  the  said  Thomas 
Chandless  under  the  above  circumstances." 

The  question  for  the  opinion  of  the  Court  was — 

"Whether  the  above-mentioned  indenture,  dated  the 
17th  day.  of  March,  1826,  was  a  valid  deed,  notwithstand- 
ing the  alteration  that  was  made  therein,  after  the  execution 
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thereof  by  the  said  William  Hall  the  younger  and  Charles 
Hall  and  James  Thompson  Parkinson,  but  before  the 
execution  thereof  by  the  said  Edward  Berkley  Portman 
and  Thomas  Wilson.'' 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  Adams  for  the  plaintiff.— The  objection  is 
groundless.  The  deed  is  clearly  valid  on  principle  and 
authority.  Portman  and  Wilson  were  the  only  persons 
who  had  any  beneficial  interest  in  the  premises.  The  exe- 
cution hy- Parkinson  and  the  HaUs  could  only  operate  so 
far  as  they  had  an  equitable  claim;  no  interest  in  the  land 
was  conveyed  to  them.  According  to  the  rule  established 
in  Pigofs  case  (a),  a  material  alteration  in  a  deed  without 
the  privity  of  the  parties  beneficially  interested  avoids  the 
deed.  In  RoUe's  Abridgment — citing  Pigofs  case — (i),  it 
is  saidy  "  that,  if  a  deed  be  altered  in  a  point  material  by 
the  plaintiff  himself,  or  by  a  stranger,  without  the  privity 
of  the  obligee,  be  it  by  interlineation,  addition,  rasure,  or 
by  drawing  of  a  pen  through  the  midst  of  any  word,  the 
deed  by  this  becomes  void,  for  it  is  not  now  the  same  deed: 
as,  if  an  obligation  be  made  to  a  Sheriff  to  appear,  &c., 
and  in  the  obligation  the  name  of  the  Sheriff  is  omitted, 
and,  after  the  delivery  of  it,  his  name  is  interlined,  either 
by  the  obligee  or  a  stranger,  without  his  privity,  yet  the 
deed  is  void  by  it:  but,  if  the  deed  be  interlined,  in  a  thing 
not  material,  by  a  stranger  without  the  assent  of  the  obli- 
gee, this  shall  not  make  the  obligation  void."*  In  Pigofs 
case,  the  alteration  was  made  in  the  bond  after  its  delivery 
by  the  party  as  his  act  and  deed.  Here,  the  deed  has  no 
operation  as  a  deed,  except  as  to  the  lessor  and  lessee.  In 
Doe  d.  Lewis  ▼•  Bingham  (c),  where  a  mortgagee  by  deed 


(a)  1 1  Rep.  27  a.  tit.  "  FaiU,  InterUner/'  (U.). 

(h)  2  Roll.  Abr.  29,  pi.  2, 3—         (r)  4  Bam.  &  Aid.  672. 
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conveyed  to  the  mortgagor  the  legal  estate  in  the  premises         1^7- 
mortgaged  upon  payment  of  the  mortgage-moneyi  and         ^^^^ 
the  latter  re-conveyed  it  to  trustees  for  the  purpose  of  se- 
curing an  annuity,  and,  at  the  time  of  the  execution  hy 
the  mortgagee,  there  were  several  blanks  left  in  the  deed 
for  the  insertion  of  the  sums  to  be  received  by  the  mort- 
gagor from  the  grantees  of  the  annuity,  which  were  all 
filled  up  at  the  time  of  the  execution  of  the  deed  by  the 
mortgagor,  and  certain  interlineations  were  likewise  made 
in  that  part  of  the  deed  after  its  execution  by  the  mort- 
gagee— it  was  held  that  the  deed  was  not  therefore  void, 
but  operated  as  a  good  conveyance  of  the  estate  from  the 
mortgagor  to  the  trustees  for  the  payment  of  the  annuity. 
Mr.  Justice  Bayley  there  said  (a) :  ''  The  whole  deed  may 
be  considered  as  one  entire  transaction,  operating,  as  to 
the  different  parties  to  it,  from  the  time  of  the  execution 
by  each,  but  not  perfect  till  the  execution  by  all  the  convey- 
ing parties.     I  am  of  opinion  that  any  alteration  made  in 
the  progress  of  such  a  transaction  still  leaves  the  deed  va- 
lid as  to  the  parties  previously  executing  it,  provided  such 
alteration  has  not  affected  the  situation  in  which  they 
stood."    So,  in  Comynis  Digest  (6) — "  If  a  deed  after  exe- 
cution be  altered  in  a  material  place,  by  rasure,  interlinea- 
tions, addition,  &c.,  by  the  obligee  himself,  it  shall  be  void; 
and  the  obligor  may  plead  nan  est  factum.    As,  if  it  be  al- 
tered in  the  name  of  the  obligor,  or  obligee,  or  sum,  &c« 
So,  if  he  erases  part  of  the  land  demised." 

It  is  clear^  therefore,  that  an  alteration,  to  invalidate  a 
deed,  must  be  such  an  alteration  as  will  have  the  effect  of 
changing  in  a  material  degree  the  situation  of  the  contract- 
ing parties. 

The  stamp-act  does  not  affect  the  question;  for,  unless 
the  alteration  were  such  as  to  constitute  the  deed  a  new 
deed  as  between  the  lessor  and  lessee,  a  new  stamp  could 

(a)  4  Barn.  &  Aid.  676.  (6)  Com.  Dig.  tit.  "  F«/,'»  (F.i.). 
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not  be  necessary.  In  Boone  ▼.  MiteheU  {a)f  it  was  ex« 
pressly  held,  that  the  ad  valorem  duty  imposed  on  leases 
by  the  55  Geo.  3,  c.  184,  applies  only  to  considerations 
passing  between  the  lessor  and  lessee. 

Mr.  Serjeant  Bosanquet,  contra. — The  deed  is  avoided 
by  the  alterations.  When  executed  by  Parkinson  and  by 
the  Halls,  the  lease  professed  to  convey  certain  premises; 
part  was  afterwards  withdrawn,  and  when  executed  by 
Portnuxn,  the  demising  party,  premises  of  a  different  de- 
scription passed.  The  parties  therefore  did  not  execute  the 
same  deed.  It  has  been  contended  that  Parkinson  and  the 
HaUs,  who  first  executed  the  lease,  took  no  beneficial  interest 
under  it ;  but  they  were  clearly  parties  to  the  covenants.  The 
case  of  Doe  d.  Letois  v.  Bingham  is  distinguishable.  There, 
the  alteration  consisted  in  the  filling  up  of  certain  blanks 
and  interlineations  made  in  a  part  of  the  deed  not  affect^ 
ing  the  respective  rights  of  the  mortgagor  and  mortgagee. 
Here,  the  whole  effect  of  the  deed  is  changed,  and  the  title 
of  the  defendant  as  a  purchaser  under  the  demise  is  inva- 
lidated. In  Markham  v.  Gonaston  (ft),  where  A,,  at  the 
request  of  jB.,  was  bound  in  a  statute  with  B*  to  C.  as  hia 
surety,  and  upon  this  jB.  caused  Z).,  his  servant,  to  make 
a  counter-bond,  in  which  he  and  E.  were  bound  to  A.y  to 
save  him  harmless  from  the  said  statute,  and  B.  command- 
ed  his  servant  to  leave  out  of  the  condition  of  it  the  Chris- 
tian name  of  C,  the  place  of  his  residence,  the  county,  and 
his  addition,  and  the  servant  did  it  accordingly,  and  after- 
wards £.  sealed  and  delivered  the  counter-bond  as  his 
deed,  to  the  use  o{  A.;  and  afterwards  the  servant,  by  the 
command  of  jB.,  and  with  the  assent  of  £.,  inserted  in  the 
spaces  or  blanks  the  Christain  name  of  C,  the  place  of  his 
residence,  and  county,  and  his  addition,  and  afterwards  B. 
sealed  and  delivered  the  obligation — ^it  was  held  to  be  a  void 
obligation  against  £.,  by  the  addition  in  the  blanks,  al- 

(a)  1  Bam.  &  Cress.  18.  {b,  Cro.  Eliz.  6*J6. 
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tliough  done  with  the  assent  of  E.  Mr.  Justice  Popham  1827. 
there  said :  "  If  it  had  been  appointed  by  the  obligor  be-  jj^^^^^ 
fore  the  ensealing  and  delivery  thereof^  that  it  should  be  af-  •• 

terwards  filled  up,  it  might  then  peradventure  have  been 
good  enough,  and  should  not  have  made  the  deed  to  be  void; 
but,  being  after,  it  avoided  the  deed  " — clearly  on  the  prin- 
ciple, that,  if  parties  enter  into  an  agreement,  and  that 
agreement  is  altered  in  a  material  part  without  the  assent 
of  all,  it  is  no  longer  the  deed  of  the  parties.  Here,  the 
deed  executed  by  Parkinson  and  the  Halls  was  not  the 
same  deed  as  that  executed  by  the  other  parties;  and 
though  Parkinson  assented  to  the  alteration,  it  was  with- 
out the  assent  or  privity  of  the  Halls* 

Mr.  Serjeant  Adams^  in  reply. — Parkinson  and  the  HaUs 
were  not  essential  parties  to  the  deed ;  the  demise  to  fFiU 
son  would  be  a  perfect  demise  without  them.  The  validi- 
ty of  the  deed  cannot  be  affected  by  that  which  took 
place  before  it  was  executed  by  the  lessor  and  lessee* 

The  following  certificate  was  afterwards  sent: — 
"  We  have  heard  this  case  argued  by  counsel,  and 
considered  it;  and  we  are  of  opinion  that  the  above-men- 
tioned indenture,  dated  the  17th  day  of  March,  1826,  is  a 
valid  deed,  notwithstanding  the  alteration  that  was  made 
therein  after  the  execution  thereof  by  the  said  fPilliam 
Halt  the  younger  and  Charles  Hall,  and  James  Thompson 
Parkinson,  but  before  the  execution  thereof  by  the  said 
Edward  Berkley  Portman  and  Thomas  Wilson;  such  al- 
teration not  having  been  made  after  the  execution  by  the 

lessor  or  lessee  (a). 

W.  D.  Best. 

J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee. 

(a)  See  the  case  of  Hudson  v.      5Bing.36d.  There,  the  defendant 
Revett,  2  M  oore  &  P.  663 ;  S.  C .     being  confined  in  prison  for  debt  at 


CASES  IN  EASTER  TERM, 

the  8iiit  of  the  plaintiff  and  ano-  a  fine  to  enure  to  the  uses  of  the 

ther  creditor}  executed  deeds  of  trust  deed.    At  the  time  of  the 

lease  and  release,  and  also  an  ac-  execution   by   the  defendant,   a 

companying   deed  of  trust,   by  blank  was  left  in  the  trust  deed 

which  he  conveyed  all  his  proper-  for  the  amount  of  a  debt  due  to  a 

ty  to  the  plaintiff,  in  trust  to  sell  particular    creditor,    and,    that 

for  the  benefit  of  his  creditors,  the  amount  having  been  adjusted,  the 

surplus,  if  any,  to  be  paid  over  to  blank  was  filled  up  on  the  foUow- 

hiro-    Among  other  covenants  in  ing  day,  in  the  presence  and  with 

the  conveyance  was  one,  that  the  the  assent  of  the  defendant.    The 

defendant  and  his  wife  should  levy  Court  held  the  deed  to  be  valid. 


S*^*  M'Taqgart  v.  Ellice. 

In  an  acUon  J.  HE  defendant  was  held  to  bail  upon  an  af&davit  which 

prondssory^note  Stated  that  he  was  indebted  to  the  plaintiff  in  the  sum  of 

5!^!b!Vco.  lOjOOO'-  upon  and  by  virtue  of  a  certain  promissory  note 

the  affidavit  to  drawn  by  one  Lister^  in  Scotland,  at  a  certain  day  now 

bold  to  bail  Stat-  "^ 

ed  that  the  de-    past,  payable  to  the  order  of  Messrs  Ingtts,  EUice,  ^  Co., 
d*cbted'upon'a"    ^^^  ^h  inclorsed  to  the  plaintiff. 

note  drawn  by 
one  Z.,  payable 

to  the  order  of        Mr.  Serjeant  Taddy,  on  a  former  day  in  this  term,  ob-  ' 
anddii/yindon-  tained  a  rule  nisi,  that  the  bail-bond  given  by  the  defend- 
Sff^nJ^nlM^  ^^^  might  be  delivered  up  to  be  cancelled,  on  the  defend- 
ttate  by  whom:  ant's  entering  a  common  appearance,  on  the  ground  of  the 
ficient  insufficiency  of  the  above  affidavit.     He  submitted  that  it 

should  have  shewn  that  the  bill  had  been  indorsed  to  the 
plaintiff  by  Messrs.  Inglis,  EUice,  Sf  Co.,  and  that  the  de- 
fendant was  connected  with  that  firm. 

Mr.  Serjeant  Wilde,  contra,  contended  that  the  affidavit 
was  sufficient,  inasmuch  as  it  stated  that  the  note  was  made 
payable  to  the  order  of  Messrs.  IngUs,  EUice,  ^  Co.,  and 
that  it  was  duly  indorsed — clearly  implying  an  indorse- 
ment by  them. 
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Per  Curiam. — The  affidavit  is  insuf&cient.    It  doea  not         1B27. 
state  by  whom  the  note  was  indorsed.     It  might  have  stat-     M'TAooAicr 
ed,  if  such  were  the  fact,  that  the  note  was  made  payable  v* 

to  EtticCg  using  the  stile  and  firm  o(  Inglis,  EUice,  ^  Co.^ 
and  that  he,  by  and  under  that  stile  and  firm,  indorsed  it 
to  the  plaintiff.  The  note  might  have  been  indorsed  by 
Inglis,  ElUeef  ^  Co.,  to  the  defendant,  and  by  him  to  the 
plaintiff,  or  there  might  have  been  intermediate  indorse- 
ments.   The  affidavit  leaves  the  matter  in  doubt. 

Rule  absolute. 


Graham  and  Another,  Assignees  of  Thomas  Wilkinson       Tundt^^ 
and  James  Mulcaster,  Bankrupts,  v.  M ulcaster.  ^  ®'*' 

R  HIS  was  an  action  of  assumpsit.    The  declaration  com-  uoder  a  Joint 
menced  with  stating  that  the  defendant  was  attached  to  coo;<n^oii 

^  against  two 

answer  the  plaintiffs,  assignees  of  the  estate  and  effects  of  pannen,  the  as- 
Tkomas  Wilkinson  and  James  Mulcasier,  bankrupts,  ac^  dare  in  the  uma 
cording  to  the  force,  form,  and  effect  of  the  statute  in  J^^teoTeU 
force  concerning  bankrupts.  as  joint  debu 

The  first  count  was  for  money  had  and  received  by  the  de-  mpts. 
fendant  to  the  use  of  Wilkinson  and  James  Mulcaster  before 
they  became  bankrupts;  the  second,  for  money  lent  to  the 
defendant  by  Wilkinson  and  James  Mulcaster  before  they 
became  bankrupts;  the  third,  for  money  paid  by  them  to 
the  defendant  before  they  became  bankrupts — the  promises 
alleged  in  these  counts  being  made  to  the  bankrupts  be- 
fore their  bankruptcy;  and  the  breach,  non-payment  to 
Wilkinson  and  James  Mulcaster  before  they  became  bank- 
rupts, or  to  the  plaintiffs,  as  assignees  as  aforesaid,  since. 

The  fifth  count  stated — That  the  defendant  afterwards, 
and  after  the  said  James  Mulcaster  became  bankrupt,  but 
before  the  said  Thomas  Wilkinson  became  bankrupt,  to 
wit,  on  &c.,  at  &c.,  was  indebted  to  the  plaintiffs,  as  as- 
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signeesof  the  said  James  Mulcaster  as  aforesaid,  in  tfaesiim 
of8^000/.|  for  money  by  the  defendant  before  that  time 
bad  and  received  to  and  for  the  use  of  the  plaintiffs,  as  assig- 
nees of  the  said  James  Muleasier  as  aforesaid;  and,  being 
so  indebted,  he,  the  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on  &c.,  at  &c.,  undertook,  and  then 
and  there  faithfully  promised  the  plaintiffs,  as  assignees  of 
the  said  James  Mulcaster  as  aforesaid,  to  pay  them  the 
said  sum  of  money  last  mentioned,  when  he  the  defendant 
should  be  thereunto  afterwards  requested*  The  sixth  count 
stated — That  the  defendant,  after  Wilkinson  and  James 
Mulcaster  became  bankrupts,  to  wit,  on  &c.,  at  &c«,  was 
indebted  to  the  plaintiffs,  as  assignees  as  aforesaid,  in  the 
sum  of  3,000/.  for  money  by  the  defendant  had  and  receiv- 
ed to  the  use  of  the  plaintiffs,  as  assignees  as  aforesaid ; 
averring  a  promise  by  the  defendant  to  the  plaintiffs,  as 
such  assignees.  The  seventh  count  was  for  money  paid, 
stating  the  defendant  to  be  indebted  to  the  plaintiffs,  as 
assignees  as  aforesaid,  and  a  promise  to  them,  as  such 
assignees.  The  breach  to  these  three  last  counts  was  for 
non-payment  to  the  plaintiffs,  as  such  assignees  as  qfore^, 
said. 

To  this  declaration  the  defendant  demurred  specially, 
assigning  for  causes — ''That  the  plaintiffs  had,  in  and  by 
the  first  four  counts  of  their  declaration,  declared  against 
the  defendant  upon  and  in  respect  of  divers  causes  of  ac- 
tion therein  respectively  mentioned  to  have  accrued  to  the 
said  Thomas  fVilkinson  and  James  Mulcaster  before  they 
became  bankrupts,  and  had  also,  in  and  by  the  fifth  count 
of  the  declaration,  declared  against  the  defendant  upon 
^udd  in  respect  of  divers  causes  of  action  therein  mentioned 
tp  have  accrued  to  the  said  Thomas  Wilkinson  and  James 
Mulcaster  after  James  Mulcaster  and  before  Thomas 
Wilkinson  became  bankrupt;  and  had  also,  in  and  by  the 
49liid  fifth  count,  declared  and  coipplained  against  the  de- 
fendant upon  and  in  respect  of  a  cause  of  action  therein 
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Stated  to  have  accrued  to  them,  the  plaintiffs,  as  assignees- 
of  James  Mulcaster  only;  and  that,  in  the  sixth  and  last 
counts  of  the  declaration  the  plaintiffs  had  complained  and 
declared  against  the  defendant  in  respect  of  causes  therein 
stated  to  have  accrued  to  them  as  suck  assignees  as  afore- 
said^ without  shewing  whether  die  said  supposed  causes 
of  action  in  those  counts  mentioned  accrued  to  the  plain- 
tiffs as  assignees  of  James  Mulcaster,  or  as  assignees  of 
Thomas  Wilkinson,'  and  that  the  plaintiffs  had  joined  ancl 
included  in  the  declaration  divers  causes  of  action  founded 
upon  distinct  and  separate  rights,  which  could  not  by  law 
he  joined  and  included  in  one  and  the  same  action  and  de- 
claration: And  also  for  that  the  plaintiffs  had,  in  and  by 
the  commencement  of  the  said  declaration,  stated  that  the 
defendant  was  attached  to  answer  the  plaintiffs,  as  assig-^ 
hees  of  Thomas  fTilkinson  and  James  Mulcaster ,  and  in 
some  counts  of  the  declaration  had  declared  as  upon  causes 
of  action  accruing  to  them  jointly;  and,  in  another  part  of 
the  declaration,  as  upon  a  cause  of  action  accruing  to  the 
plaintiffs  as  assignees  of  James  Mulcaster  alone;  and,  in 
another  count,  as  upon  a  cause  of  action  accruing  to  the 
jplaintiffs  as  assignees  of  both  the  bankrupts ;  and  in  the 
two  last  counts,  the  plaintiff  had  declared  as  upon  a  cause 
of  action  accruing  to  them,  as  assignees  as  aforesaid,  with- 
out stating  or  shewing  whether  those  causes  of  action  had 
accrued  to  them  as  assignees  of  both  the  bankrupts  or  as 
assignees  of  James  Mulcaster  alone;  by  reason  whereof 
the  declaration  was  not  only  vague  and  uncertain,  but  also 
contained  a  mis-joinder  of  action :  And  also  for  that  it  did 
not  appear  in  and  by  the  fifth  count,  that  the  plaintiffs,  as 
assignees  of  Thomas  tVilkinson  and  James  Mulcaster  ]0\xxt- 
ly,  had  any  right  or  title  to  recover  damages  on  account  of 
the  said  cause  of  action  in  that  count  mentioned,  or  that 
there  was  any  community  of  interest  between  Thomas 
Wilkinson  and  James  Mulcaster,  or  that  they  could  by 
law  be  joined  or  included,  or  were  in  fact  joined  and  in« 
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clnded  in  one  and  the  same  conunissioa  of  bankrupt;  or 
that  die  plaintifia  had  any  right  to  join  or  inclade  the  Mud 
counts  founded  upon  causes  of  action  accruing  to  one  of 
the  bankrupts,  and  causes  of  action  accruing  to  and  found* 
ed  upon  promises  and  undertakings  alleged  to  have  been 
made  to  both  the  bankrupts,  and  also  upon  prouuses  and 
undertakings  to  the  phuntiffs  as  such  assignees  as  afore* 
said,  when  it  did  not  appear  whether  the  List-mentioned 
promises  and  undertakmgs  were  made  to  the  phuntifis,  as 
the  assignees  of  Thomas  WUkinsom  and  James  MulcasUr^ 
or  as  the  assignees  of  James  Muleaster  only. 
The  plaintiffs  jomed  in  demurrer. 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  Onslow,  in  support  of  the  demurrer.**- 
Where  a  plaintiff*  declares  on  several  causes  of  action,  un- 
less they  accrue  to  him  in  the  same  right,  the  declaration 
cannot  be  supported.  Here,  the  plaintiff*s  sue  in  two  dis- 
tinct characters,  viz.  as  assignees  of  Wilkinson  and  Mul" 
caster,  and  as  assignees  of  Muleaster  alone;  in  the  four 
first  counts,  ihey  are  described  as  assignees  of  both  the 
bankrupts;  in  the  fifth,  as  assignees  of  one  only.  This  is 
clearly  a  mis-joinder.  No  case  is  to  be  found  expressly  in 
point,  but  the  leading  principles  on  the  subject  are  laid 
down  in  Hancock  ▼.  Haywood  (a),  and  Ray  v.  Davies  (A). 
In  the  former,  it  was  held,  that  the  assignees  of  A*,  a  bank- 
rupt, and  also  of  B.,  a  bankrupt,  under  separate  commis- 
sions, could  not  recover  in  the  same  action  a  joint  debt 
due  from  a  defendant  to  both  bankrupts,  and  also  separ- 
ate debts  due  to  each;  and,  in  the  latter,  that^.,  B.,  and 
C,  appointed  assignees  under  three  separate  commissions 
of  bankrupt  issued  against  three  partners,  could  not  sue  as 
joint  assignees,  but  must  state  their  several  and%respective 

(«)  3  Term  Rep.  433.       (6)  2  J.  B.  Moore,  3;  5.  C.  8  Taunt.  134. 
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interests  in  the  declaration.  Here,  the  declaration  dis- 
closes two  distinct  causes  of  action  accruing  to  the  plaintiffs 
in  different  rights.  The  words  in  the  breach  to  the  three 
last  counts,  ''  as  assignees  as  aforesaid,"  are  ambiguous  $ 
they  cannot  apply  to  the  whole  declaration,  and  it  does 
not  appear  to  what  particular  counts  they  were  intend- 
ed to  refer:  if  to  the  last  antecedent,*  the  four  first  counts 
fafl;  if  otherwise,  then  the  fifth  count  is  improperly  joined* 

Mr.  Serjeant  Wilder  conira. — In  Majf  y.  Davies,  -and 
Hancock  y.  Haywood,  there  were  separate  commissions 
only,  therefore  there  was  no  community  of  interest  in  the 
subject-matter  of  the  actions.  But,  where  the  same  plea 
may  be  pleaded,  the  same  judgment  given,  and  the  pro- 
duce of  the  judgment  will  go  to  the  same  fund — as  here — 
there  is  no  mis-joinder.  In  Scott  Y.Franklin{a),  a  joint  com- 
mission was  issued  against  two  of  three  partners,  and  a  se- 
parate commission  against  the  other;  the  plaintiffs,  who 
were  assignees  under  both  commissions,  were  described 
generally  in  the  declaration  as  assignees  of  the  estate  and 
effects  of  the  three,  and  it  was  objected  that  the  separate 
assignments  under  each  commission  should  have  been 
stated;  the  objection  was  over-ruled,  and  Lord  EUet^ 
borough  said  (6):  **  If  joint  assignees  could  not  recover  the 
separate  debts  of  one  or  more,  there  would  be  an  end  of 
all  power  of  enforcing  such  demands ;  for  there  cannot  be 
distinct  representatives  of  the  same  person."  With  re- 
spect to  the  alleged  ambiguity  in  the  expression  "  as  as- 
signees as  aforesaid,'*  it  is  clear  that  these  words  can  only 
refer  to  the  joint  commission  mentioned  in  the  first  four 
counts,  to  the  plaintiff's  title  as  assignees  of  the  estate  and 
effects  of  both  the  bankrupts:  no  mention  is  made  of  any 
separate  commission,  and  assignees  under  a  joint  commis- 
sion may  clearly  recover  separate  debts  due  to  each  of  the 
bankrupts. 

(a)  15  East,  428.  (6)  Ibid.  436. 
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1827.  '  Mr.  Serjeant  Onslow^  in  reply. — The  rights  of  Mulcasi^ 
Graham  '^  "^  distinct  from  those  of  Wilkinson  and  Mulcaster^ 
they  must  be  recovered  in  separate  actions;  previously  to 
the  acts  of  bankruptcy  committed  by  them,  Wilkinson  could 
not  have  joined  with  Mulcaster  to  recover  a  debt  due  to 
•the  latter  only.  It  does  not  appear  on  the  face  of  the  de* 
claration  whether  or  not  there  were  more  commissions  than 
one;  that  is  left  in  doubt  and  uncertainty.  The  fact  of  the 
plaintiffs  being  described  in  the  beginning  of  the  declara- 
tion as  joint  assignees  of.  both  the  bankrupts,  does  not 
cure  the  ambiguity  in  the  fifth  count. 

Lord  Chief  Justice  Best. — This  is  an<  action  brought 
by  the  assignees  of  two  partners,  bankrupts,  the  declaration 
containing  counts  on  debts  which  accrued  to  the  partners 
jointly  before  their  bankruptcy,  and  also  counts  on  debts 
which  accrued  to  one  of  them  only.  To  this  declaration 
the  defendant  has  depiurred.  Two  objections  arise  on 
this  demurrer — the  one  of  substance,  vix.  that  the  uniting 
these  several  causes  of  action  in  one  declaration,  is  a  mis- 
joinder— ^the  other,  of  mere  form,  vix.  that  there  is  uncer- 
tainty and  ambiguity  in  the  last  three  counts,  inasmuch  as. 
it  is  not  therein  distinctly  shewn  whether  the  plaintiffs  sue 
as  assignees  of  one  or  both  the  bankrupts,  the  allegation 
being  generally,. ''  as  assignees  as  aforesaid.*'  Looking, 
however,  at  the  whole  of  the  declaration,  I  think  there  is. 
no  pretence  for  either  of  these,  objections.  The  whole 
property  of  both  the  bankrupts,  whether  joint  or  separate, 
passes  to  the  assignees  under  a  joint  commission;  though, 
when  recovered,  they  are  subject  to  different  modes  of  ad* 
ministration,  viz.  the  one  to  the  joint,  the  other  to  the  se*. 
parate  creditors.  With  the  mode  of  distribution,  however, 
we  have  nothing  to  do ;  we  are  only  to  say  by  what  means  the 
debts  are  to  be  recovered.  If  joint  and  separate  debts  be  due 
to  A.  and  JS.,  the  joint  assignees  of  ^.  and  B.  may  reco-. 
ver  both  in  one  action ;  it  is  not  necessary  to  bring  two  ac* 
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lions.  A  contrary  doctrine  vould  be  productive  of  great  1827< 
incoDYonience  and  expense.  Although  the  rights  of  the 
parties  stood  differently  before  the  bankruptcy^  yet  there 
is  no  reason  why  they  should  not  be  recovered  in  the  same 
action  at  the  suit  of  the  joint  assignees.  The  case  would 
be  different  if  the  commissions  were  separate  and  not 
joint.  Here,  the  first  four  counts  of  the  declaration  are 
upon  promises  to  both  the  bankrupts ;  the  fifths  upon  a 
promise  to  one  only:  but  the  plaintiffs,  as  assignees,  claim 
under  a  joint  commission.  If,  indeed,  there  were  any  au- 
thority to  the  contrary,  we  ought  not  to  yield  to  it,  for  it 
would  be  clearly  inconsistent  with  justice,  and  be  produc- 
tive of  great  increase  of  litigation  and  expense  to  the  bank- 
rupt's estate,  which  we  ought  as  much  as  possible  to  di- 
minish. The  cases  that  have  been  cited  do  not,  however, 
touch  this.  Hancock  v.  Haywood  rather  supports  the 
principle  we  now  lay  down. 

With  respect  to  the  alleged  ambiguity  in  the  fifth  count 
— It  is  said  that  there  is  uncertainty  as  to  which  commis- 
sion the  plaintiffs^  description,  "  as  assignees  as  aforesaid  '* 
refers  to.  But,  although  the  debt  declared  on  in  that 
count  was  a  separate  debt  due  to  one  of  the  bankrupts 
alone,  the  plaintiffs,  as  assignees,  were  entitled  to  recover 
it  by  virtue  of  the  joint  commission.  Though  sumg  for 
the  debt  of  one,  it  does  not  follow  that  they  were  not  suing 
as  assignees  under  the  joint  commissiouj  under  which  they 
were  entitled  to  recover  the  separate  debts  of  each  as  well 
as  their  joint  debts. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  at 
first  thought  there  had  been  two  commissions;  had  that 
been  so,  I  should  have  felt  some  doubt.  Upon  looking  at- 
tentively through  the  declaration,  however,  I  do  not  find 
that  the  plaintiffs  are  any  where  stated  to  be  assignees  un- 
der any  separate  commission.  Upon  a  joint  commission 
agttnst  two  partners,  it  is  perfectly  clear  that  the  assignees 
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may  recover  their  separate  as  well  as  their  joint  debts  in 
the  same  action.  The  language  of  Lord  Ellenborough  in 
the  case  of  Scott  v.  Franklin  is  decisive  of  the  point.  The 
words  '*  as  assignees  as  aforesaid"  can  only  have  reference 
to  the  joint  commission  mentioned  in  the  commencement 
of  the  declaration. 


Mr.  Justice  Burrough. — I  am  also  of  opinion  that  there 
is  no  ground  for  this  objection.  The  plaintiffs  are  as- 
signees of  both  the  bankrupts,  they  are  also  assignees  of 
eacbi  and  may  sue  for  and  recover  debts  both  separate 
and  joint. 

Mr.  Justice  Gaselee. — I  also  am  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment.  Assignees  under  a 
joint  commission  against  two  or  more  bankrupt  partners 
are  clearly  entitled  to  recover  in  the  same  action  the  joint 
debt  of  the  firm,  and  separate  debts  due  from  the  defend- 
ant to  the  several  partners.  In  the  fifth  count  the  plain- 
tiffs seek  to  recover  a  separate  debt  due  to  one  of  the 
partners  before  the  bankruptcy  of  the  other;  and  though 
there  may  be  some  little  uncertainty  as  to  what  is  meant 
by  the  words  *'  assignees  as  aforesaid/'  yet  I  do  not  think 
it  sufficient  ground  for  a  demurrer. 

Judgment  for  the  plaintiffs. 


Brown  v.  The  Honorable  Granvill  Anson  Chetwynd 
Stapyleton  and  Others. 

1  HIS  was  an  action  otassumpsit,  brought  by  the  plaintiff, 

as  owner  of  a  ship  called  the  Princess  Royal,  against  the 

on  boaidaddp   defendants,  three  of  the  commissioners  for  victualling  his 

chartered  for 
their  convey- 
ance to  New  Sauih  Waks^  are  not  subject  to  general  average. 
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Majesty's  Navy,  to  recover  a  contribution  towards  a  gene-         1827. 

neral  average  due  in  respect  of  part  of  the  furniture  of  the 

said  ship  having  been  lost  and  damaged,  for  the  preserva- 

tion  of  the  ship  and  cargo,  whilst  on  a  voyage  with  convicts 

and  also  with  provisions  and  stores  put  on  board  for  the 

use  of  those  convicts  on  the  voyage  by  the  defendants. 

The  defendants  pleaded  the  general  issue,  upon  which 
issue  was  joined.  At  the  trial,  before  Lord  Chief  Justice 
Best  and  a  common  jury,  at  GuildAatt,  at  the  Sittings  af- 
ter Hilar ff  Term,  18^6,  a  verdict  was  found  for  the  plain- 
tiff—-damfiges  150/.,  subject  to  the  opinion  of  the  Court  on 
the  following  case : — 

"  On  the  17th  June,  1822,  the  said  ship  the  Princess 
Royal,  belonging  to  the  plaintiff,  was  taken  up  on  charter 
by  the  commissioners  of  his  Majesty's  Navy,  for  the  con- 
veyance of  convicts  with  their  necessary  attendants  to 
New  South  Wales.  The  defendants  were  then,  and  are 
now,  three  of  the  commbsioners  for  victualling  his  Majes- 
ty's Navy,  and,  as  such  commissioners,  they  caused  to  be 
shipped  on  board  the  vessel,  for  the  subsistence,  use,  and 
consumption,  during  the  voyage,  of  such  convicts  and  their 
necessary  attendantsy  provisions  and  victualling  stores  of 
the  value  of  1,353/.,  or  thereabouts. 

"  On  the  13th  September,  1823,  the  ship  received  on 
board,  for  a  passage  to  New  South  Wales,  the  following 
number  of  persons,  for  whose  passage  the  said  ship  was 
taken  up,  viz.  one  hundred  and  fifty-six  convicts,  four 
women,  eight  children,  one  surgeon,  and  thirty-five  sol- 
diers. On  the  14th  October,  1822,  while  the  ship  was  in 
the  Downs  in  the  prosecution  of  her  voyage,  a  general  ave-» 
rage  loss  was  sustained,  amounting  in  the  whole  to  the  sum 
of280/.5«. 

'^The  ship  was  then  at  the  value  of  4,500/.,  the  freight 
at  the  value  of  1,866/.  14f.  10</. ;  and  so  much  of  the  pro- 
visions and  victualling  stores  shipped  by  the  defendants  as 
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1827*        remained  then  unconsumed,  were  of  the  value  of  1,162/. 
9s.  9d. 

*^  If  the  defendants  were,  in  respect  of  such  provisions 
and  victualling  stores,  liable  to  contribute  to  a  general 
average  loss,  their  proportion  on  the  provisions  and  victual- 
ling, stores  then  unconsumed  amounted  to  41/.  13«.  9c/., 
which  was  the  sum  sought  to  be  recovered  in  this  action.'* 
The  question  for  the  opinion  of  the  Court  was — 
"  Whether  the  plaintiff  was  entitled  to  recover.  If  the 
Court  were  of  opinion  that  the  plaintiff  was  so  entitled^ 
the  verdict  was  to  stand;  but  if  of  a  contrary  opinion,  a 
nonsuit  was  to  be  entered/* 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  Taddy,  for  the  plaintiff. — Upon  the  pria<* 
dple  laid  down  by  Lord  Chief  Justice  Gibbs  in  the  case 
of  l^aylor  v.  Curtis  (a),  all  who  are  interested  in  the  cargo. 
Or  are  to  receive  benefit,  are  liable  to  contribute  to  general 
average— ^Z^g'e  Khodid  cavetur,  tU  si  levandde  natis  gratid 
Jisctus  mercium  foetus  est,  omnium  contributione  sarciatur^ 
quod  pro  omnibus  datum  est  {by*  The  defendants  in  this 
case  have  received  a  benefit  to  the  extent  of  the  value  of  the 
provisions  at  the  time  the  general  average  loss  was  sustained. 
A  learned  writer  on  the  Law  of  Insurance  (c)  cites  Roecus  to 
the  following  effect  (rf) — "  JactufactOy  ob  maris  tempeskh 
tern,  pro  sublevandd  navi,  an  teneantur  asseeuratores  ad 
solvendum  estimationem  rerum  jactarum  domino  ipsarumt 
Die  eos  non  teneri,  quia  pro  rebus  jactis  Jit  contributio  inter 
omnesmerces  habentes  in  illd  navi,  pro  solvendo  pretio  do^ 
^ndno  ipsarum:  et  ideo  si  assecuratus  recuperat  pretium  re^ 
rumjactarum,  non  potest  agere  contra  asseeuratores.''  AH 
who  have  valuable  property  on  board  are  liable  to  contri- 
bute.    Generally  speaking,  provisions  and  stores  for  the 

(a)  2 Marsh.  309;  S.  C.  6 Taunt.      Lege  Rhodid  dejaetu. 
608.  (c)  Pork  on  Ins.  7th  edit.  221. 

{b)  Dig.  lib.  14,  tit.  2,  pi.  1 ,  De         (</)  De  Atsecurationibus,  note  62. 


IN  THE  EIGHTH  VRAIl  OF  GKO,  IV.  337 

use  of  the  ship  are  not  the  subject  of  genera)  average, 
they  being  of  small  value;  but,  in  the  present  case,  the 
cargo  consisted  of  human  beings — convicts — and  the  pro- 
visions were  shipped  for  their  sustenance.  The  defend- 
ants were,  therefore,  interested  in  the  stores,  as  other 
shippers  are  in  the  general  cargo.  The  convicts  and 
provisions  were  the  merces  of  the  voyage.  All  the  provi- 
sions might  not  be  consumed;  and  in  effect  the  case  finds 
that  at  the  time  the  general  average  loss  was  sustained 
diere  remained  on  board  unconsumed  provisions  to  the 
value  of  1,162/.  The  defendants  were  benefited  to  that 
extent  by  the  salvage*  Whatever  is  capable  of  insurance 
is  liable  to  contribution  to  general  average,  and  it  is  clear 
that  the  stores  shipped  for  the  use  of  these  convicts  might 
have  been  the  subject-matter  of  an  insurance. 

Mr.  Serjeant  Bosanquet,  contra,  was  stopped  by  the 
Court. 

Lord  Chief  Justice  Best. — It  is  not  necessary  for  us  to 
consider  the  policy  of  the  law  upon  the  subject  of  the  lia- 
bility of  property  on  board  a  vessel  to  contribution  in  the 
case  of  a  general  average  loss;  it  is  perfectly  consistent 
with  justice.  The  law  is  o^  foreign  origin.  It  is  founded 
on  the  civil  law,  and  was  first  introduced  into  the  law  of 
England  in  the  time  of  William  the  Conqueror.  In  Tay^ 
lor  V.  Curtis,  Lord  Chief  Justice  Gibbs  quotes  only  so 
much  of  the  principle  of  the  civil  law  as  suflSced  to  decide 
the  question  then  before  him.  The  civil  law  only  made  the 
cargo  of  the  ship,  or  the  merces,  subject  to  general  ave- 
rage. It  is  not  every  thing  of  value  on  board  that  is  liable 
to  contribute,  but  only  such  as  are  termed  merces;  not  the 
provisions,  but  the  cargo  put  on  board  to  be  carried  to  its 
port  of  destination  for  the  purposes  of  commerce.  The 
practice  shews  that  this  has  always  been  the  general 
understanding.     All  the  text-writers — Magens,  Beawes, 
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MoUQy^  and  Stevens— exipomidi  the  la.w  thus;  and  Loi^d 
Chief  Justice  Abbott^  in  his  exceUeut  treatise  on  shipping, 
lays  down  the  same  principle:  all  in^  terms  exclude  provi-, 
sions.  These  learned  person^  also  concur  in  saying  that  ar- 
ticles of  giieat  value,  though  of  little  bull^,  and  not  encum- 
bering the  ship — as  jewels — must  contribute*  if  they  fbra 
part  of  the  cargo,  but  not  if  they  belong  to  the  passengers. 
The  provisions  may  be  said  to  belong  to  the  passengers,^ 
being  provided  for  their  sustenance;  an^  the  convicts  ar^. 
passengers.  Besides,  the  i^hip  hersjelf  is  brought  ipt^^ 
average,  not  according  to  her  value  at  the  time  of  the 
average  loss,  but  according  W  her  reduced  value  at  the 
end  of  the  voyage,  when  her  stores  are  nearly  all  consum.- 
ed.  The  supply  does  not  much  exceed  the  demand*  and 
therefore,  at  the  time  of  the  completion  of  the  voyage,  the 
provisions  and  stores  are  of  Kttle  value.  It  has  been  con- 
tended, that  the  provisions  in  this  case  must  be  considered 
as  merees,  not  as  the  property  of  the  passengers;  and  thai; 
the  convicts  also  were  part  of  the  cargo.  That  position, 
however,  fails;  for,  whether  the  convicts  may  be  calhd 
part  of  the  cargo  or  not,  they  cannot  be  brought  into  con^ 
tribution:  human  life  cannot  be  made  the. subject  of  ave^ 
age.  If  the  convicts  could  npt  be  brought  into  av^rage^ 
neither  can  the  provisions  put  on  board  for  their  sustenappe, 
and  nece/ssary  to  thpir  existenp?. 

Mr.  Justice  Pahk.—L  am  of  the.  .same.  Qpinion  wjth  my 
Lord  Chief  Justice.  I  have  been,  astpqished  to  h^ar  this 
case  argued.  The  point  haa  never  be/ore  been  doubte4« 
PcovUiona  have  alwiqrs  beqn  held  tp  be  ^i^cepted  from.tb$ 
rule  of  coQtributionj  which  only  applies,  to.merc^handiz^ 
put  on  boar4  for  tlie  purpose  of  traflSi;.  Jific<w  si^n; 
"Pro  rt^bwjaniis^t  contribniip Jnfer  m^^  m^erces  ha- 
bpfUes  in  iUa  n^vi,  pro  sokendo  preiio  dqmin^.  ipsftrum^T- 
ewlvding^all  but  m^nchandi^.    In  tbe.teriu  Kaerch^mdize 


Stapyleton. 


IN  THB  EIGHTH  YEAR  OF  GEO.  IV.  339 

id  incYaded  jewels  and  other  articles  of  the  like  nature,  not         1827. 
bekig  the  wearing  apparel  or  ornaments  of  the  passengers,      '"^"'' 
but  the  subject  of  traffic.    The  owners  are  not  liable  to  v, 

contribute  in  respect  of  the  provisions  of  the  ship.  The 
convicts  cannot  be  considered  in  any  other  light  than  as  pas- 
sengers. Formerly,  in  the  disgraceful  trading  in  slaves, 
general  average  has  been  allowed  for  those  thrown  ovet- 
board;  but,  since  the  aboKtion  of  that  horrible  traffic,  such 
things  cannot  be.  Of  the  fife  of  a  freeman,  however,  though 
a  convict,  there  clearly  never  could  be  an  estimation. 

The  rest  of  the  Court  concurring — 

Judgment  of  nonsuit. 


BvszARD  and  Others,  Assignees  of  Jonbs  and  Another^       Fridai^, 
Bankrupts,  «.  Capel  and  Another.  ^°y  i^^*- 

Jl  HIS  was  an  action  of  trover  by  the  plaintifis,  as  as-  A  barge  moored 
signees  of  fT.  R.  Jones  and  G.  Jones,  bankrupts,  to  reco-  wharf  wL*heid 
ver  from  the  defendants  the  value  of  two  barges,  called  ^  ^  ^»?*«  ^<» » 

1.111  distress  for  rent 

the  Sprtng  and  Autumn,  distrained  by  the  defendants  for  of  the  wbar£ 
rent  in  arrear. 

At  the  trial  before  Lord  Chief  Justice  Best,  at  the  Sit- 
tings at  Guildhall  after  last  iificAa^/nta^Term,  the  follow- 
ing facts  appeared  in  evidence: — 

By  indenture,  bearing  date  the  9th  March,  1616,  made 
between  one  TJiomas  Brown  and  the  bankrupts,  the  for- 
mer demised  to  the  latter,  "  all  that  wharf  ground  and 
premises  next  the  river  Thames,  and  also  all  that  capital 
brick  built  warehouse  of  three  floors,  erected  and  btiill 
thereon  (the  premises  in  respect  of  which  the  rent  became 
due),  abutting  north  on  the  river  Thames,  east  on  the 
premises  in  the  occupation  of  T  Flockton,  south  on  the 
street  cart-way  and  common  highway  leading  from  Pickle 
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182?.  Herring  Stairs  to  Horsley-down  Stairs,  and  west  on  the 
Ftve-foot-way^  or  Little  Wharfs  for  landing  goods;  toge- 
ther with  free  liberty  for  them,  the  bankrupts,  their  exe- 
cutors and  administrators,  during  that  demise,  to  land  and 
load  goods  wares  and  merchandizes,  in  common  with  the 
rest  of  the  tenants  of  the  said  Thomcts  Brown,  at  the  said 
Five-foot^way  or  Little  Wha^ffronting  the  river  Thames;  to- 
gether with  all  cellars,  sollars,  rooms,  chambers,  ways,  paths, 
passages,  lights,  easements,  profits,  commodities,  advan- 
tages, and  appurtenances  whatsoever  to  the  said  wharf» 
ground,  warehouse,  and  premises,  or  any  of  them,  belong* 
ing  or  in  anywise  appertaining." 

The  barges  in  question  were,  at  the  time  of  the  distress, 
floating  on  the  river  Thames,  between  high  and  low  water 
mark,  moored  head  and  stern  to  certain  iron  rings  affixed 
to  the  piles  supporting  the  wall  of  the  wharf  whereon  the 
warehouses  were  erected,  and  from  which  warehouses,  at 
high  water,  persons  might  step  on  board  the  barges. 

On  the  part  of  the  plaintiffs,  it  was  objected  that  the 
barges  were  not  on  the  premises  demised,  but  on  a  public 
highway,  and  therefore  not  capable  of  being  distrained. 

His  Lordship  thereupon  nonsuited  the  plaintiff,  with 
leave  to  move  that  the  nonsuit  might  be  set  aside,  should 
the  Court  be  of  opinion  that  the  barges  were  distrainable. 

Mr.  Serjeant  Spankie,  accordingly,  in  the  last  term,  ob- 
tained a  rule  nisi  that  this  nonsuit  might  be  set  aside  and 
anew  trial  had. 

Mr.  Serjeant  Wilde  now  shewed  cause. — Where  a  ten- 
ant has  enjoyed  premises  under  a  demise,  he  cannot  after- 
wards dispute  the  title  of  his  landlord  under  whom  he 
has  held  them.  The  mere  fact  of  goods  being' dis- 
trained on  a  highway  does  not  avoid  the  distress.  Fitzl^er- 
bert,  in  his  Natura  BretAum  (a),  gives  the  form  of  a  special 
writ  of  trespass  for  a  distress  made  out  of  the  fee,  or  in 

(a)  Page  90. 
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the  King*8  highway.  Although  it  may  be  admitted  as  a  IB27 
general  principle^  that  a  distress  cannot  regularly  be  made 
in  a  highway,  yet,  if  the  article  distrained  be  attached  to, 
or  in  the  exercise  of  a  right  appurtenant  to  the  premises 
demised,  it  may  be  taken.  Prirndfade,  the  soil  of  a  na* 
vigable  river  is  in  the  Crown;  but  it  may  also  be  in  an  in- 
dividual: the  river  might  have  encroached  on  the  adjoin* 
ing  premises.  The  right  to  the  soil  between  high  and 
low  water  mark  was  a  right  appurtenant  to  the  premises 
demised,  and  capable  of  being  made  the  subject  of  a  de- 
mise. The  tenants  exclusively  enjoyed  that  right  under 
the  demise  in  question;  it  was  essential  to  the  enjoyment 
of  the  wharf:  and  they,  having  exercised  that  right  under 
their  landlord,  cannot  now  dispute  his  title  to  it.  Such 
exclusive  rights  have  been  recognized  in  the  cases  oi Bishop 
V.  Ware  (a),  and  Wyatt  v.  Thompson  (6), 

Mr.  Serjeant  Spankie,  in  support  of  the  rule. — A  dis- 
tress for  rent-service  can  only  be  made  upon  the  land  out 
of  which  the  rent  issues  (c);  neither  can  the  lord  distrain 
out  of  his  fee.  The  point  to  be  discussed  is,  whether 
the  distress  in  question  was  taken  upon  the  land  out  of 
which  the  rent  in  respect  of  which  it  was  made  was  issu- 
ing. In  the  lease  the  premises  are  described  as  abutting 
north  on  the  river  Thames.  That  description  excludes 
the  river.  Under  the  demise,  the  bankrupts  took  no  part 
of  the  bed  of  the  river,  which  is  more  or  less  covered 

(a)  3  Campb.  360.  incorporeal  inheritance,  as  advow- 
(6)  1  Esp.  Rep.  262.  sons,  commons,  offices,  corrodies, 
(c)  In  the  Second  Institute,  47  a,  mulcture  of  a  mill,  tithes,  fiurs, 
Lord  Coke  says — ''It  appeareth  markets,  liberties,  prinleges, 
by  Littleton,  that  a  rent  must  be  franchises,  and  the  like.  But,  if 
reserved  out  of  the  lands  or  tene-  a  lease  be  made  of  them  by  deed 
ments  whereunto  the  lessor  may  for  years,  it  may  be  good  by  way 
have  resort  or  recourse  to  distrain,  of  contract,  to  have  an  action  of 
as  Littleton  here  abo  sfuth;  and  debt,  but  distrain  the  lessor  can- 
therefore  a  rent  cannot  be  reserv-  not."  See  abo  Comym's  Digett, 
ed  by  a  common  person  out  of  any  tit.  **  Distreu"  (A.  3.). 
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1827.  with  water  by  the  flux  and  reflux  of  the  tide.  The  U»99t 
had  no  right  to  any  portion  of  the  toil-  of  the  rirer,  nor 
any  thing  therein  that  could  be  the  subject  of  a  demiae. 
The  proprietors  of  wharfs  on  the  banks  of  the  Thame$ 
have  only  the  same  advantage  from  their  premises  abat- 
ing on  the  river^  that  the  occupiers  of  houses  in  any  pub-* 
lie  street  or  thoroughfare  (the  Strand,  for  instance)  have; 
but  no  right  to  the  soil  beyond  their  boundary  line* 

[Mr.  Justice  Park. — Suppose  a  package  in  the  aet  of 
being  hoisted  by  means  of  a  crane  up  to  a  Warehouse  in 
the  Strand,  could  not  the  landlord  distrain  that  package 
for  the  rent  of  the  warehouse?] 

In  that  case>  the*  article  would  be  in  transiiu,  not  resting 
upon  anything  independent  of  the  warehouse,  but  sup- 
ported solely  by  the  rope  attached  to  the  crane.  Here, 
however,  the  barges  derived  their  support  from  the  buoy* 
ancy  of  the  element  on  which  they  floated,  and  were  total- 
ly independent  of  any  support  from  the  premises,  to  which 
the  ropes  were  only  attached  to  prevent  them  from  drifts 
ing  with  the  tide.  Suppose  the  rope  to  have  been  sofll- 
ciently  long  to  allow  of  the  barges  floating  to  the  mid^ 
of  the  river,  could  it  be  contended  for  a  moment  that  they 
would  then  have  been  in  a  situation  to  be  distrained  t  If 
not,  where  is  the  limit  within  which  they  would  be  Bable  to 
a  distress?  The  right  to  the  soil  between  high  and  fow  wa- 
ter mark  was  neither  appendant  nor  appurtenant  to  the  de- 
mised premises.  By  the  statute  1 1  Oeo,  9,  c.  19^  s.  8,  land- 
lords are  empowered  to  take  and  seize,  as  a  distress  for  ar- 
rears of  rent,  any  cattle  or  stock  of  their  tenants,  feadtng  or 
depasturing  upon  any  common  appendant  or  appurtenant. 
Here,' the  soil  between  high  and  low  water  mark  belongs  to 
the  Crown.  Lord  Coke  says  (a):  **  Prescription  doth  not 
make  any  thing  appendant  or  appurtenant,  unless  the  diusg 
appendant  or  appurtenant  agree  in  quality  and  nature  to 
the  thing  whereunto  it  is  appendant  or  appurtenant,  as  a 

(a)  Co.  Liu.  121  b. 
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thing  corporeal  cannot  properly  be  appendant  to  a  thing 
oorporeal,  nor  a  thing  incorporeal  to  a  thing  incorporeal. 
Thfe  right  of  passing  over  that  part  of  the  river  fronting  the 
wharf  may  be  exercised  by  others;  watermen  may  ply 
ther^)  thottgh  they  may  not  land  on  the  wharf.  The  dis- 
tress which  is  the  subject  of  this  action  was  therefore  not 
toade  upon  the  land  demised,  nor  in  respect  of  the  exercise 
of  any  privilege  or  easement  arising  out  of  the  demise,  and 
forming  an  integral  part  of  the  premises.  If  the  course  of 
the  river  were  changed,  the  bed  would  remain,  and  in  that 
case  the  lessojr  would  clearly  have  no  right  to  distrain 
any  thing  found  on  any  part  of  the  soil  of  the  river.  A 
public  highway  cannot  be  appurtenant  to  the  land  of  any 
individual.  A  navigable  river  is,  from  its  centre  to  the 
extremities  to  which  the  tide  extends,  a  highway;  and  a 
distress  cannot  be.  taken  upon  it. 

Lord  Chief  Justice  Best.— the  facts  proved  in  this  case 
^ere  these :  A  person  of  the  name  of  Brawn,  under  whom 
the  defendants  avowed,  leased  to  the  bankrupts  a  cer- 
VboA  wharf  and  premises  abutting  on  the  river  Thames. 
The  barges  in  question  were  fastened  with  ropes  to  the 
piles  which  supported  the  outer  wall  of  the  wharf,  and 
were  there  distrained  for  arrears  of  rent  of  the  demised 
premises.  A  wharf  is  necessarily  an  encroachment  on  the 
banks  of  a  river :  for,  unless  its  boundary  wall  were  extended 
beyond  high  water  mark,  the  wharf  would  be  useless,  and 
vessels  would  be  utiable  to  approach  for  the  purpose  of 
teadihg  and  unloading.  I  agree  that  the  property  distrain, 
ed  must  be  on  the  premises  demised ;  anS  that,  if  it  is 
not  upon  the  premises,  the  distress  is  unlawful.  Let  us 
consider  what  is  the  nature  of  the  thing  demised.  A 
wharf  to  of  no  use  or  value  without  the  privilege  of  bring- 
ing  craft  to  it,  and  of  making  them  fast  to  the  wharf. 
Therefore,  barges  fastened  by  ropes  to  the  wall  which  con- 
stitutes part  of  the  premises,  may  for  this  purpose  be  said 
to  be  within  the  premises.    The  plaintiffs  claim    under 
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1827.  the  bankrupts,  who  having  enjoyed  the  premises,  and 
all  the  privileges  and  advantages  incident  to  them, 
they  cannot  now  dispute  the  lessors  title  to  demise 
them,  and  say  that  that  which  they  have  enjoyed  as 
part  of  the  demised  premises  does  not  belong  to  them; 
particularly  as  it  was  so  connected  with  ;them  as  to 
be  necessary  to  their  enjoyment.  It  has  been  said  that  a 
navigable  river  is  a  highway ;  but  that  is  not  so  in  an  un« 
qualified  sense.  It  would  be  destructive  of  the  most  im* 
portant  interests  of  the  commerce  of  the  country  to  hold, 
such  a  doctrine:  if  it  were  so,  any  person  might  remove  all 
barges  moored  to  the  wharfs,  not  only  on  the  river  Thames^ 
but  also  on  every  other  navigable  river.  Without  wharfs, 
a  river  would  be  of  little  comparative  use;  for,  goods  could 
not  be  conveniently  landed.  When  a  man  grants  a  wharf, 
he  grants  all  that  is  necessary  to  its  perfect  enjoyment. 
The  object  of  the  statute  of  Marlbridge  was,  to  correct  the 
oppression  of  the  great  lords,  and  to  prevent  them  from 
distraining  their  tenants'  cattle  whilst  on  their  way  to 
market.  That  statute  does  not  avoid  the  distress,  though 
it  gives  a  remedy  to  the  party  distrained  on.  In  the  case 
of  Lord  Gwydir  v.  Foakes  (a),  it  was  held,  that,  by  a  grant 
of  all  tithes  arising  out  of  or  in  respect  of  farms,  lands, 
&c.,  the  tithes  arising  out  of  and  in  respect  of  rights  of 
common  appurtenant  to  such  farms  or  lands,  will  pass. 
The  ground  upon  which  we  decide  this  case  is,  that,  inas- 
much as  the  barges  distrained  were  attached  to  the  demis- 
ed premises  in  the  enjoyment  of  that'right,  without  which 
the  wharf  would  be  useless,  they  were  liable  to  be  seized 
for  the  rent  of  the  premises,  of  which  that  exclusive  right 
formed  the  most  valuable  part. 

,  Mr.  Justice  Park. — This  rule  was  moved  for  on  the 
ground  that  the  Thames  was  a  navigable  river  and  a  com- 

{fl)  7  Term  Rep.  641. 
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men  highway.  The  ebbing  and  flowing  of  the  tide  is  ^  1827. 
doubtless  evidence  of  a  river's  being  navigable^  but  an  ex- 
clusive right  to  the  use  of  the  banks  is  not  inconsistent  with 
that  fact.  This  is  a  question  of  extreme  importance.  If 
the  argument  on  the  part  of  the  plaintiffs  were  to  prevail^ 
all  trade  would  be  at  an  end.  It  is  absolutely  necessary 
that  the  owners  of  barges  and  other  vessels  should  have  the 
privilege  of  loading  and  unloading  at  the  different  wharfs  on 
the  banks  of  the  river,  to  the  exclusion  of  the  rest  of  the 
public.  This  exclusive  enjoyment  is  not  incompatible  with 
the  general  rights  of  the  public  to  use  the  river  as  a 
common  highway.  Undoubtedly,  a  distress  must  be  taken 
on  part  of  the  premises  demised ;  but  I  think  the  privilege 
of  mooring  vessels  at  the  wharf  was  part  of  this  demise, 
for,  if  it  were  not  so,  there  would  be  an  end  of  the  enjoy- 
ment of  the  wharf  itself. 

Mr.  Justice  Burrough. — The  abuttals  are  not  conclu- 
sive. The  exclusive  use  of  the  space  between  high  and 
low  water  mark  belonged  to  the  wharf,  and  formed  part  of 
it:  the  occupier  alone  had  the  right  of  keeping  there  the 
barges  frequenting  his  wharf.  It  was  clearly  enjoyed  as 
part  of  the  wharf;  and  the  barges  were  attached  to  the 
wharf  itself. 

Mr.  Justice  Gaselee  concurred. 

Rule  discharged  (a). 

(a)  The    plaintiffs   afterwards  the  premises  had  been  held,  and 

brought   another    acdon  in  the  finding  (among  other  things) ''that. 

Court  of  King*s  Bench  (see  8  Barn,  by  the  said  indenture,  the  exclusive 

&  Cress.  14 1 ;  S.  C.  2  Man.  &  Ryl.  use  of  the  land  of  the  river  Thames, 

206).  That  cause  was  tried  before  opposite  to  and  in  front  of  the  said 

Lord  Tenierden  at  the  London  Sit-  wharf  ground  and  premises  be- 

tings  after  Trinity  Term,  1827»  tween  high  and  low  water  mark, 

when  the  jury  returned  a  special  as  well  when  covered  with  water 

verdict,  setting  forth  the  facts,  to-  as  dry,  for  the  accommodation  of 

gether^vith  the  demise  under  which  the  tenants  of  the  wharf,  um  dc* 
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pMsd  n  'upput'  ttHoikl  16  the  mm 
wharf  ffrwilkd  abd  premkes;  but 
th&t  the  said  land  itulf  between 
high  and  low  water  maik  roas  not 
dtmiMJ" 

Tb«  €tato  Wii  aygiied  bt  Mr.  Jli 
r.  Bkhardi  ffk  tfad  plaintiffs,  and 
by  Mr.  Starr  for  the  defendants. 
The  Court  took  time  to  consider, 
and  Lord  tenterden  aftefw^inte  de- 
li vek-ed  the  jttdgrthent  of  the  Courts 
lioldinf  the  plaintiffs  to  be  entitled 
to  recover.    His  Lordship,  allud* 
in^to  theaboFe  finding*  said  (8 
fiam.  &  Cress.  150):  <'  tf  the 
nteaning  of  thid  finding  be  that 
the  land  itsdf  was  demised  aa  ap« 
pnrtenant  to  the  wharf,  that  would 
be  a  Ending  that  one  piece  of  land 
was  appurtenant  to  another,  which 
in  point  of  law  cannot  be.    If,  on 
the  other  hand,  the  Aieaniag  bd 
that  the  use  and  enjoyment  of  this 
land  patted  as  appurtenant,  tliat 
would  bd  a  mere   privilege   or 
easement,  and  the  rent  would  not 
issue  out  of  that;  the  landlord, 
therefore,  could  not  distndn  there 
for  rent  issuing  out  of  the  land  in 
respect  of  which  the  easement  or 
privilege  had  its  existence .  Taking 
the  finding  of  the  Jury  in  either 
sense,  the  defendants  had  no  right 
to  distrain  on  the  premises  in 
question."' 

Upon  that  judgment,  a  wHt  df 
ett6r  wKs  brought  in  the  Bxchequet^ 
Chamber  (see  3  Younge  &  J.  344; 
S,  C.  6  Bing.  150;  3  Moore  &  P. 
480).  The  ea&t  itas  accordingly, 
in  IHiiifyTerm,  1^29,  afgned  be- 
fore the  Justices  of  tfab  Court  and 
th6  Barons  of  the  Etchtquir^  by 
Mr.  Starr  for  the  defendants  be- 
low, and  Mr.  A.  V,  ^kardstotiht 


pUibtlffs  below,  when  that  Cmitt 
(Lord  Wynfird,  the  thai  laCe  Chief 
Justice  of  tins  Court,  dmentienu;^ 
affirmed  the   judgment   of   Ae 
Court  of   Kmf^  Bemsk.     L«»rd 
Cbiief  Bardn  AtetanKkr,  hi  deliteN 
ing  the  judgment  of  the  Conrt» 
there  said :  *^  As  It  is  an  acknow- 
ledged rule,  that  land  cannot  be  ap- 
purtenant to  land,  it  follows  that  the 
5ury  drew  a  right  inference  firom 
the  deed,  when'they  found  that  the 
land  itself  between  high  and  low 
ivater  mark  wai  ndt  demised;  and^ 
when  th<sy  say  that  the  excUmve 
ttff  of  the  land  was  demised  for 
the  acoommodatioft  of  the  tenants 
of  the  wharf,  they  do  not  mean 
exclusive  use  in  the  sense  which 
those  words  import  when  they  arc 
held  to  pass  the  land  itself.    That 
would  be  eontfary  both  to  dieir 
own  express  finding,  and  to  the 
manifest  construction  of  the  deed 
itself  set  out  upon  the  record.    It 
tnay  be  assumed  as  a  factj  tiiere- 
fore,  that  the  land  over  whieh  the 
barges  were  moored  was  not  de- 
mised, though  the  land  to  which 
they  were  attached  was  demised. 
The  question  then  comes  to  be, 
whether  by  law  a  distress  can  be 
made  upon  property  situated  up- 
on land  which  is  not  parcel  of  the 
demise — ^land  of  which  the  tenant 
im  at  mo4t  afi  easement.    Ii  has 
been  said,  that  a  decision  Uiot  the 
right  of  distraining  does  not  eidsi 
upon  property  situated  as  these 
bargeis  were,  would  be  da^g eroM 
to  the  commehnid  ifttereBts  of  the 
oditntryi  I  am  not  able  t6  disoof er 
the  danger.     The  landlord  will 
have  his  remedy  by  distress  upon 
the  premises  really  dentie^d^  and* 
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vASkkm^hiMe^hiBHaiitiYV^  cvnot  diwvrtr  tb^  coaMfttcace. 

oftlhe  eoalract.    IfUb«n«KM-  If  this  be  an  BMgmoiit,  u  Uicy«qr 

ed  tkattbetaaBetheaoUof  themer  it  it,  to  the  benefit  of  which  they 

act  be  denised  by  the  ownen  are  entitled,  the  law  has  the  means 


of  the  a4|iuning  whari;  the  ease-  of  proCecdnsr  men  in  th^  ease- 
ment or  privilege  of  attaehiaf  menu  apportenaat  to  thttr  lands, 
thairbaq[QStatheadjoinia(jr«hHf  aSfMdIas 
weald  be  in  danfeTf  I  musi  saf  I 


TocKBR  and  Otliera,  Aiaigneea  of  Gilbert,  a  Bankniptj       IWdsy, 
V.  Frawcw,  ^^  "'*• 

A  RULE  fim  was  olrtained  by  Mr.  Serjeant  Wilde,  on  a  An  aHUaTit  to 
former  day  in  this  tem,  that  the  bail-bond  gWen  by  the  ^  unk^'  ^ 
defendant  in  this  cause  might  be  delivered  tip  to  be  can-  s^^^^y- 


caUedi  on  his  ent^ng  a  common  appearance,  on  the  ground  debt  to  himteif 
of  the  Jnaafideney  of  the  aflldavit  to  hold  to  bail,  which  niptcy,  and  to  ' 
,ni8a.foHow,:-  iJ^J-"^ 

lieTet,"  ainoe: 

**  John  Anthony  Gilbert^  of  tec.,  against  whom  a  com*  dmt 
mission  of  bankruptcy  hath  lately  been  awarded  and  isau* 
ed,  maketh  oath  and  saith  that  James  WaUerFranoU  was, 
at  and  before  the  date  and  suing  forth  of  the  said  commis- 
sion of  bankrupt,  justly  and  truly  indebted  unto  him,  this 
disponent,  andj  aa  this  deponent  rm/y  believes^  atiUiajost* 
ly  and  truly  indebted  to  Richard  Grant  TVidb^,  Jamee 
Newman,  and  WiUiam  Noti,  the  assignees  of  the  estate 
and  effects  of  him,  this  deponent,  in  the  sum  of  98/.,  upon 
and  by  virtue  of  a  certain  bill  of  exchange,  dated  the  87th 
January,  1824,  drawn  by  one  Joseph  Standy  upon  and 
accepted  by  the  said  James  Walter  Francis,  payable,  two 
months  after  date,  to  the  drawer's  order  for  that  amount, 
and  by  the  said  drawer  indorsed  and  paid  to  this  deponent 
before  he  became  a  bankrupt:  which  said  bill  of  exchange 
became  due  at  a  certain  day  now  past,  and  still  remains 
unpaid,  as  this  deponent  believes."^ 


Francisl 
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1827.  The  learned  Serjeant  contended,  that  the  affidavit  should 

Tuc«E»  ^^y^  been  positive,  and  that  the  plaintiffs  should  have 
joined  in  it,  they  only  having  the  means  of  knowing 
whether  the  bill  had  been  paid  or  not. 

Mr.  Serjeant  Toddy  now  shewed  cause. — The  deponent 
swears  positively  as  far  as  his  own  knowledge  goes,  and  to 
his  belief  as  to  the  non-payment  to  the  assignees.  In 
Cressioelly.  Lov€ll{a),  it  was  held,  that  a  co-assignee  of 
a  ddbt  arising  out  of  bills  of  exchange  might  hold  a 
defendant  to  bail  on  his  own  affidavit,  swearing  po- 
sitively as  to  all  the  facts  required  which  are  within  his 
own  knowledge,  and  to  the  best  of  his  knowledge  and  be- 
lief as  to  such  as  are  within  the  knowledge  of  his  principal 
and  co-assignees;  and,  according  to  the  case  of  Gamham 
V.  Hammond  {6)i  an  affidavit  by  an  executor,  stating  the 
debt  to  be  due,  "  as  appears  by  the  testator's  books,  and 
which  the  deponent  believes  to  be  true,''  is  sufficient.  The 
assignees  cannot  directly  and  positively  depose  to  the  non- 
payment to  the  bankrupt,  it  is  enough  if  they  swear  to  their 
belief;  the  same  rule  will  equally  apply  to  an  affidavit  by 
the  bankrupt  himself. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — When  the 
bankrupt  makes  an  affidavit,  the  assignees  must  join.  The 
form  of  an  affidavit  to  hold  to  bail  by  the  assignees  for  a 
debt  due  to  the  bankrupt  b  to  be  found  in  TidcTs  Prctcti' 
cal  Forms  (c),  and  is  as  foUows,  f;f;ar*  that  the  defendant  is 
indebted  to  the  assignees,  &c.,  as  appears  by  the  books 
of  account  of  the  bankrupt  in  the  possession  of  the  as- 
signees, and  as  the  deponent  verily  believes. 

Per  Curiam^ — This  affidavit  is  not  sufficient.  The  as- 
signees should  have  joined,  as  in  the  case  of  an  action  on 

(a)  8  Term  Rep.  418.  (^)2  Bos.  &  Pul.  298.  (c)Pa^e  85, edit.  1828. 
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a  bond  at  the  suit  of  the  obligee,  for  the  benefit  of  the  as-         1827. 
signee  (a).  tvc^eh 

Rule  absolute.  ^' 

Framcis. 

(a)  See  Fturman  v.  Farquharson,  2  Moore  &  P.  179. 


Clarke  v.  Crofts.  Fridmf, 

MayUth, 
.1  HIS  was  an  action  of  trespass.  At  the  trial  of  the  cause,  By  an  order  of 
before  Lord  Chief  Justice  Best,  at  the  Sittings  &t  fFest-  f^^^^^f 
minster  after  last  Trinity  Term,  a  verdict  was,  by  consent,  Court),  aTcrdict 
entered  for  the  plaintiff^damages  ^00/.,  costs  40s,,  sub-  the  pUiotiff;  by 
ject  to  a  reference  under  an  order  of  Nisi  Prius,  to  an  ar-  to^referenceTrf 
bitrator,  who  should  be  at  liberty  to  direct  for  whom  and  ■?  ™*'^"  *" 

difference  be- 

for  what  sum  the  verdict  should  be  finally  entered,  with  tween  the  par- 
power  to  settle  all  matters  in  difference  between  the  par-  Swr  of  Uie  plr- 
ties,  and  to  direct  what  should  be  done  by  either  party  J|^^*j,°forJ^g 
respecting  the  said  matters  in  difference,  who  should  agree  making  of  the 
to  be  bound  and  concluded  by  such  determination,  so  as  award  was  to  be 
the  arbitrator  should  make  his  award  in  writing,  ready  to  fe^^f ^?" 
be  delivered  to  the  said  parties  or  either  of  them,  or,  if  wntativei.  The 

^  .  plaintiff  died 

any  of  them  should  be  dead  before  the  making  of  the  before  the  award 
awards  then  to  their  respective  personal  representatives,  wfiJJ^nding**" 
who  should  require  the  same,  on  or  before  the  fourth  day  ^^^t  thearW- 

^  •  "^     trator  proceeded 

of  Michaelmas  Term  then  next  ensuing,  or  any  other  day  with  the  refer- 
to  which  the  time  should  be  enlarged.  thatthTautho'ri- 

The  plaintiff  died  before  the  arbitrator  published  his  Ij^tor^,"^),; 
award,  viz.  on  the  I4th  August,  1826.    His  executrix  (the  evoked  by  the 
widow)  afterwards  called  upon  the  arbitrator  to  proceed  plaintiff, 
with  the  reference.     The  defendant  objec(;ed.     The  arbi- 
trator  however  proceeded,  and,  after  having  enlarged  the 
time  for  making  his  award,  directed  that  a  verdict  should 
be  entered  for  the  plaintiff— damages  40«. 

The  order  of  reference  was  made  a  rule  of  Court  at  the 
instance  of  the  defendant,  after  the  death  of  the  plaintiff. 
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Mr.  Serjeant  WiUe,,  aa  &  fbmer  day,  en  the  part  of  die 
defendant,  obtamed  a  rule  nisi,  that  the  award  might  be 
set  aside,  on  the  ground  that  the  arbitrator's  authority  was 
revoked  by  the  death  of  the  plamtiff. 

Mr.  Serjeant  Bosanquet  now  shewed  cause. --The  de- 
fendant is  not  in  a  situation  to  make  this  application,  he 
having  made  the  order  of  Nisi  Prius  a  rule  of  Court 
since  the  death  of  the  plaintiflT,  and  thereby  bound  him- 
self to  Ae  performance  of  the  award*  Although,  gene- 
nlly  speaking,  the  aulhori^of  an  arbitrator  is  determined' 
by  the  death  of  one  of  the  submitting  par  ttes,  yet  it  is  per- 
fectly clear  that  they  may  stipulate  that  the  death  of  either 
shatt  not  revoke  it.  In  Tyltr  v.  Janes  (a),  where,  by  the 
terms  of  an  order  of  reference  at  Nisi  Prius ^  the  arbitrator 
was  to  deliver  his  award  to  the  parties,  or,  if  either  of 
them  shoidd  be  dead  before  the  making  of  the  award,  to 
their  personal  representatives  respectively  requiring  the 
same,  on  or  before  a  particular  day,  with  power  to  enlarge 
the  time  for  making  the  award;  and  the  plaintiff  died  be- 
fore the  award  was  made,  and  the  arbitrator  had  enlarged 
the  time  after  the  death  of  the  plaintiff— it  was  held,  that 
an  award  made  afterwards  was  valid  and  binding  upon  the 
defendants  In  Dowse  v.  Coite{b),  the  plaintiff  declared 
that  certain  differences  had  arisen,  and  a  suit  was  pending 
in  Chaneertff  in  which  the  plaintiff  and  divers  otiier  persons 
{including  infants)  were  plaintiffs,  and  A*  JS.,  C  D.  (since 
deceased),  and  B.  F.,  defendants;  and  that  it  was  ordered 
by  the  Vice  Chancellor,  with  the  consent  of  the  attarmes 
of  the  parties  in  the  suit,  that  the  several  matters  in  ques^ 
tion  in  the  suit,  and  all  disputes  and  differences  then  sub- 
sisting between  certain  of  the  plaintiffs,  and  A.  B.  and  C 
Di  (since  deceased),  being  certain  of  the  defendants^  should 

{a)  4  Dow.  &  Ryl.  740;  5.  C  3  (b)  10  J.  B.  Moore,  272;  5.  C. 
Baniw  Sb  Cresi.  \jA.  3  Bing.  20. 
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h^  feC^rred  U>  th^  arbitriiiiieuQft  ^  J«  S.,  ^hq  v^  to  be  al  ^  ^^ 
liberty  to  inak^  on^  ^r  vaore  award  or  awajrda  as  be  aboi^^ 
UmoJc  fit;  i^idli  tbatt  'vk  casi^  eUiber  of  the  parties  should^ 
happen  to  die  before  ihfi^  taaking  of  ti^  OMfomi,  tbe  refers 
ence  abould  not  abate,  but  the  executora  and  administra- 
tpD%  of  die  partita  ap,  dying  were  to.  be  considered  and 
taken  as  partiea  to  the  orderj  in  like  mi^nner  a?  their  tesn 
tator  end  iotestajte ;  wd  that«  be&^e  the  making  of  the 
a^ardf  C.  J^.  d.ied»  and  tbe  arbitrator  afterwaj^ds  awardcid, 
^t  the  defendants^  execu^ra  of  C  X>*j  ahonld  P%y  tb^ 
ptaintiffa  given  stun  on  a  certam  day,  out  of  the  assets  of 
C  Z)» — Urn  Coui;jtheld»that  the  authority  to  refer  waa^nofc 
rieyGked  bgr  tbe  d^ath  of  C.  D*  before  the  making  of  th(t 
ai^rd<  It  ia  truei  that  case  ws^  a^erwarda  reversed^  on» 
exrpXt  hf,  the  Cour^  of  King^s  Bench  {a);  but  that  reve^sfd 
proceeded  on  a  totaUy  different  ground,  and  aa  tg  thia 
point  the  de^i^i^oo.  standi  upimpeacbed.  In  SAades  t;. 
If^igh  (&}»  the  verdict  and  judgment  did.  not  embrace  aUi 
the  matters  referred;,  besides,  the  stipulation  tl^at  the  re- 
ference should  not  abate  by  r/easpi^.  of  the  disat)).  of  eithei; 
qf  the  parties,  which  has  sioce  been  introduced  into,  orders 
qC  iceference,  was.  not  then  adopted. 

Mr,  Seijeant  Wilde,  ip  support  of  his  ru)e. — Xbe  death 
o(  a  si;boiittii\g  party  is,  of  necessity  a  revocation  of  the 
avithority  oCthe  arbitrator;  any  agreement  tp  the  contrary 
can  be  of  no  e^ect.  The  case  of  Tj/kr  v.  Jonfs,  i^  distin- 
gui$Ifable,  A  cqy^nant  to  bind  a  party  after  his  death  ia 
nugatory^  but.  a  covenant  that  his  executors  shall  perform 
thct  award,  may  be  bindii^.  Dowse  v.  Copc^.  cannqtnow 
hs^  cop^der^d .  an  authority. 

[Lord  Chief  Justice  Best. — The  judgment  of  this  Court 
in  Dowse  v.  Coxe  was  reversed  by  the  Court  of  King's 

(a)  See  BUldeU  v.  Dowse  (in  {by  3Dow.  &Ryl.  610;  S.C.3 
error),  6  Bam.  &  Cress.  256.  Bam.  &  Cress.  245. 
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1927.  Betwh  on  a  point  which  was  not  brought  under  our  con* 
siderationi  vi».  that  tlie  submission  was  not  mutual,  as  it 
did  not  appear  upon  the  record  that  it  was  made  by  par- 
ties haying  competent  authority — it  being  stated  to  have 
been  *'  with  the  consent  of  the  attormes,  of  the  parties  in 
the  suit;'*  whereas  some  of  the  parties  "weteinfantSt  and 
therefore  incapable  of  appointing  attomies]. 

The  authority  of  an  arbitrator  is  always  revocable  until 
executed,  and  death  is  to  all  intents  a  revocation  (a).  In 
Vynior's  case  (6),  it  was  determined  that  a  submission 
to  arbitration  might  be  revoked ;  and  it  was  there  re- 
solved (c),  thati  '^though  the  defendant  was  bound  in  a 
bond  to  abide  by  and  observe  an  award,  yet  that  he  might 
countermand  it;  as,  if  I  make  a  letter  of  attorney  to  make 
livery,  or  to  sue  an  action  in  my  name;  or,  if  I  assign  au- 
ditors to  take  an  account;  or^  if  I  make  one  my  factor;  or^ 
if  I  submit  myself  to  an  arbitrament ;  although  these  are 
made  by  express  words  irrevocable,  or  that  I  grant  or  am 
bound  that  all  these  shall  stand  irrevocably,  yet  they  may 
be  revoked;  so,  if  I  make  my  testament  and  last  will  irre- 
vocable, yet  I  may  revoke  it:  for  my  act  or  my  words  can- 
not alter  the  judgment  of  the  law,  to  make  that  irrevoca- 
ble which  is  of  its  own  nature  revocable.'*  In  BlundeU  v. 
Brettargh  (d),  on  a  contract  for  the  sale  of  an  estate,  by 
which  the  parties  contracted,  for  themselves,  their  heirs, 
executors,  administrators,  and  assigns,  that  the  value  to  be 
paid  for  it  should  be  ascertained  by  the  award  of  arbitra- 
tors, to  be  made  within  a  certain  time,  or,  if  they  should 
not  agree  to  make  their  award  within  that  time,  an  umpire 
was  to  fix  the  value  by  a  certain  day;  and  one  of  the  par- 
ties died  before  the  award  was  made.     Lord  Eldon  reius- 


(a)  See  Toussaint  v.  Hartop,  1  (6)  8  Rep.  82  a. 

J.  B.  Moore,  287 ;    S.  C.  7  Taunt  (c)  3rd  Resolution,  p,  82  b. 

671— Cooper  y.  Johruan,  2  Bam.  (d)  17Ve8.  232. 
&  Aid.  394. 
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ed  to  decree  for  a  specific  performance.  His  Lordship  1827 
said  (a):  *'  The  question  is,  whether  there  is  any  contract, 
the  terms  of  which  were  ascertafaied  during  the  lives  of 
the  parties;  that  is,  an  agreement  between  them  that  will 
bind  those  who  are  entitled  after  their  deaths;  or,  whe^ 
ther  thia  is  not  an  agreement  to  sell  at  a  price  to  be  fixed 
by  an  award  or  umpirage,  at  such  price  as  they,  the  arbi- 
trators or  umpire,  should  within  a  given  time,  during  the 
Uces  of  the  parties^  appoint,  and  no  agreement  if  neither 
the  arbitrators  nor  the  umpire  fixed  the  price.  Such  an 
agreement  cannot  be  carried  into  execution,  if  it  has  failed 
by  the  death  of  one  of  the  parties ;  which  cannot  be  con- 
sidered as  an  accident  against  which  this  Court  (the  Court 
of  Chancery)  would  relieve."  Marriage  is  a  revocation  of 
BD  authority  given  to  an  arbitrator  by  a  feme  dum  sola,  and 
she  cannot  bind  her  future  husband  by  any  stipulation  she 
may  enter  into  for  that  purpose.  An  obligation  not  to  re- 
voke the  authority  of  the  arbitrator,  only  gives  rise  to  a 
collateral  remedy,  but  does  not  deprive  either  party  of  the 
power  of  revocation  at  any  time  before  the  making  of  the 
award.  Milne  v.  Grairix  (A),  King  v.  Joseph  (c).  The  ar- 
bitrator is  to  examine  the  parties;  one  of  them  dying, 
the  other  loses  the  benefit  of  that  stipulation.  Then  there 
is  np  mutuality.  The  executors  are  not  bound  by  the  act 
of  the  testator.  If*  the  award  had  been  in  favour  of  the 
defendant,  he  would  have  had  no  means  of  enforcing  it. 
When  consequences  such  as  these  must  necessarily  be  the 
result,  the  Court  will  pause  ere  they  construe  this  condi- 
tion in  the  order  of  reference^  to  give  authority  to  the  ar- 
bitrator to  proceed  to  make  his  award  after  the  death  of 
one  of  the  submitting  parties. 

Lord  Chief  Justice  Best. — In  this  case  a  motion  has 
been  made  to  set  aside  an  award,  on  the  ground  that  the 

(a)  1 7  Ves.  240.  (6)  7  East,  607.  (c)  6  Taunt.  462. 
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1827*  authority  of  the  arbitrator  was  revoked  by  the  death  of 
one  of  the  parties  to  the  reference  before  the  making  of  the 
award.  The  general  rule  undoubtedly  is,  that  the  death 
of  one  of  the  submitting  parties  previously  to  the  making 
of  the  awards  operates  as  a  revocation  of  the  arbitrator's 
authority  to  make  the  award;  but  the  strict  rule  of  law 
may  be  controlled  by  the  terms  of  the  submission.  The 
question  here  is,  whether  the  agreement  of  the  parties  is 
not  such  as  to  prevent  the  application  of  that  rule  in  the 
present  instance.  The  Court  of  King's  Bench  expressly 
decided  this  point  in  Tyler  v.  Jones,  The  order  of  refer- 
ence in  that  case  was  in  precisely  the  same  words  as  the 
present — "  so  as  the  arbitrator  should  make  his  award 
ready  to  be  delivered  to  the  partiesi  or  either  of  them,  or, 
if  any  of  them  should  be  dead  before  the  making  of  the 
award,  then  to  their  respective  personal  representatives, 
who  should  require  the  same;*'  and  the  Court  there  said: 
'*  As  the  order  of  reference  gave  the  arbitrator  express 
power  to  make  his  award  after  the  death  of  either  of 
the  parties,  it  must  be  intended  to  give  him  incidentally 
the  same  power  of  enlarging  the  time  after  that  event.**  In 
Dowse  v.  Coxef  it  was  provided  by  the  terms  of  the  order, 
that,  in  case  either  of  the  parties  should  happen  to  die  be- 
fore  the  making  of  the  final  award,  the  reference  was  not 
to  abate,  but  the  executors  and  administrators  of  the  par- 
ties so  dying  were  to  be  considered  and  taken  as  parties  to 
the  order,  in  like  manner  as  their  testator  or  intestate: 
and,  although  our  decision  in  that  case  was  afterwards  re- 
versed by  the  Court  of  King's  Benchy  on  error,  as  to  this 
point  it  is  still  an  authority,  for  the  reversal  (as  I  before 
observed)  proceeded  on  a  point  quite  distinct  from  this. 
As  the  parties  have  stipulated  by  their  agreement,  that,  in 
case  of  the  death  of  either  before  the  making  of  the  award, 
the  arbitrator  was  to  deliver  it  to  his  personal  representa- 
tives, it  necessarily  follows,  that  the  arbitrator's  authority 
was  not  to  be  revoked  by  such  death.     There  is  nothing 
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in  law  to  prevent  a  man  from  thus  binding  his  personal  re-  1827. 
presentatives.  Had  the  award  been  in  favour  of  the  de- 
fendanty  he  might  have  enforced  its  performance  by  the 
plaintiff's  executrix;  so  also  may  the  latter  enforce  it 
against  the  defendant.  As  to  the  case  of  the  authority 
delegated  to  an  arbitrator  by  a  feme  sole  being  revoked 
by  her  subsequent  coverture^  put  by  my  brother  Wilde,  I 
do  not  perceive  its  application. 

Mr.  Justice  Park. — Formerly  the  clause  in  question 
was  not  to  be  found  in  orders  of  reference,  but,  to  obviate 
the  difficulties  that  sometimes  arose  from  the  death  of  one 
of  the  parties  pending  the  reference,  the  present  form  was 
adopted.  The  reversal  of  our  decision  in  Dowse  v.  Coxe, 
by  the  Court  of  King's  Bench,  proceeded  on  a  different 
ground.  Our  attention  was  not  called  to  the  point  on 
which  the  judgment  of  that  Court  turned.  Their  previous 
decision  in  Tyler  v.  Jones  is  in  accordance  with  that  of 
Dowse  V.  Coxe»  I  am  of  opinion  that  there  is  no  pre^ 
tence  for  setting  aside  this  award. 

Mr.  Justice  Burrough. — There  might  have  been  some 
colour  for  the  objection  if  there  had  been  no  verdict,  but 
the  verdict  binds  the  party  and  his  representatives.  That 
verdict  was  taken  by  consent,  subject  to  a  reference,  for  the 
purpose  of  ascertaining  the  measure  of  damages;  and  it 
was  provided,  that,  if  the  award  was  not  made  in  the  life-* 
time  of  either  party,  it  should  be  delivered  to  his  personal 
representatives.  That  is  a  solemn  agreement  by  the  party 
which  cannot  be  got  rid  of,  and  equally  binds  himself  and 
his  representatives.  • 

Mr.  Justice  Gaselee. — It  has  been  several  times  ex- 
pressly laid  down,  that,  under  a  rule  of  reference  worded 
like  the  present,  the  death  of  either  of  the  parties  before 
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the  arbitrator  has  made  his  award,  does  not  operate  as  a 
revocation  of  his  authority. 

Rule  discharged  (a). 

whether  the  parties  cannot  effec- 
ti?ely  stipulate  that  the  death  of 
one  or  other  shall  not  revoke  it. 
This  point  seems  to  be  now  per- 
fectly established.  In  the  year 
1817,  the  case  of  Toustaint  v. 
Hartop  came  before  I^ord  Chief 
Justice  Gibbi  and  the  Court  of 
Common  Pleas,  There,  there  was 
no  provision  of  tins  sort,  and  the 
Court  set  aside  the  award;  but 
his  Lordship  siud  (7  Taunt.  574): 
'  This  decision  will  be  of  the  less 
consequence,  because,  in  future 
practice,  care  will  be  taken  that 
the  rule  of  reference  shall  provide 
for  this  case.'  So,  in  Cooper  v. 
Johnson,  in  1819,  which  was  a 
similar  case,  the  Court  of  KingU 
Bench  did  the  same  thing';  and 
Lord  Chief  Justice  Abbott  said 
(2  Bam.  &  Aid.  395): '  It  may  be 
proper,  in  orders  of  Nisi  Prius,  in 
future,  to  insert  a  clause  to  obvi- 
ate  the  inconvenience  ari^n^frosn 
the  death  of  either  party  before 
the  making  of  the  award.*  So, 
in  Blundell  v.  Brettargh,  in  1810, 
Lord  Eldon  said  (1?  Ves.  242): 
'  If  the  mode  and  means  of  settling 
the  terms  of  a  contract  are  an 
award  and  umpirage^  the  terms 
must,  unless  otherwise  contracted, 
be  settled  while  the  parties  are 
living,  as  the  death  of  one  has  the 
effect  of  a  revocation  of  the  power 
-  to  make  an  award.'  All  these 
three  Courts,  therefore,  prospec- 
tively considered  this  provision  as 


(a)  It  seems  now  to  be  settled 
beyond  all  doubt,  that  a  submis- 
sion to  arbitration,  whether  by  or- 
der of  Court  or  by  deed,  may  be  so 
framed  as  not  to  be  revoked  by  the 
death  of  either  of  the  submitting 
parties.  In  the  case  of  MucdougaU 
V.  Robertson,  in  error  ( 1  Moore  & 
P.  147;  5.  C.  4  Bing.  135;  2 
Young.  &  J.  1 1),  the  deed  of  sub- 
mission contuned  a  clause  declar- 
ing ''  that  the  submission  should 
not  vacate  or  expire  through  the 
decease  of  either  of  the  parties, 
but  should,  notwithstanding  such 
an  event,  be  proceeded  in,  and 
the  matters  at  issue  determined, 
in  the  same  manner  as  if  such  an 
event  had  not  occurred."  Lord 
Chief  Baron  Alexander,  in  deliver- 
ing the  judgment  of  the  Court  of 
error  in  that  case — after  stating  the 
question  to  be,  *'  whether  the  clause 
inserted  in  the  submission  was 
vague  and  nugatory;  and  whether, 
when  parties  so  stipulated^an  award 
was  not  good  although  made  after 
the  death  of  one  of  them  :*' — said 
^  It  appears  to  us  that  many  cases 
have  decided  that  the  clause  in 
question  will  uphold  the  award. 
However,  there  can  be  no  doubt 
that,  where  there  is  no  express 
stipulation  upon  the  subject,  the 
authority  given  to  an  arbitrator  is 
•revoked  by  the  act  or  death  of  a 
party  referring;  and  that  an  award 
made  after  such  death,  is  null  and 
void.    But  the  question  here  is. 
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the  means  of  preventing  future 
inconveniences;  and,  when  these 
means  have  been  resorted  to,  they 
have  been  acted  on  accordingly. 
The  cases  of  TyUr  v.  Jones  (3 
Bam.  &  Cress.  144;  ^.  C.  4  Dow. 
&  RyL740),  in  1824,  and  Clarke 
V.  Crofts  (the  case  in  the  text),  in 
the  last  Easter  Term,  are  precise- 
ly in  point;  and  the>case  of  Dowse 
V.  Coxe  is  an  authority  in  every 


way,  as  far  as  regards  this  ques- 
tion; for,  although  the  judgment 
of  the  Court  of  Common  Pleas  in 
that  case  was  reversed  by  the 
Court  of  King's  Bench^  in  error, 
yet  the  judgment  of  the  latter 
Court  proceeded  upon  other  and 
different  grounds;  and  every  view 
of  justice  and  convenience  is  in 
favour  of  these  authorities." 


182/.. 

Clarke 

r. 
Crofts. 


Maggs^  Assignee  of  Follett,  a  Bankrupt,  r.  Hunt. 

J.  HIS  was  an  action  of  trover^  brought  by  the  plaintiff 
as  assignee  of  one  Follett,  a  bankrupt^  for  goods  purchas- 
ed by  the  defendant  of  the  bankrupt  after  an  act  of  bank- 
ruptcy. 

The  cause  was  tried  before  Mr.  Justice  Gaselee  at 
the  last  Summer  Assizes  for  the  county  of  Somerset. 
It  appeared  that  Follett  committed  an  act  of  bankruptcy 
on  the  6th  June,  1825,  and  that  a  commission  founded  up- 
on that  act  of  bankruptcy  was  issued  against  him  on  the 
8th  September  following.  It  was  thereupon  objected,  on 
the  part  of  the  defendant,  that,  inasmuch  as  the  commis- 
sion was  sued  out  after  the  statute  6  Geo.  4,  c.  16  came 
into  operation  (a),  upon  an  act  of  bankruptcy  committed 
before,  it  could  not  be  supported.  A  verdict  was  taken 
for  the  plaintiff,  subject  to  leave  reserved  to  the  defend- 
ant  to  move  to  set  it  aside  and  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  objection  was  well 
founded. 


Siturday^ 
May  12/A. 

A  cotnmistion  of 
bankrupt  sued 
out  after  the  6 
Geo.  4,  c.  16, 
came  into  opera- 
tion,  upon  an  act 
of  bankruptcy 
committed  he- 
fore:— Held, 
invalid. 


Mr.  Serjeant  Wilde,  accordingly,  in  Michaelmcut  Term 
last,  obtained  a  rule  nisi,  against  which — 

(a)  The  statute  6  Geo,  4,  c.  16,  came  into  general  operation  on  the 
l8t  September,  1826. 
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Maoos 
Hunt. 


J82r.  Mr.  Serjeant  Vaughan  in  Hilary  Term  shewed  causel 

— The  construction  of  the  act  contended  for  on  the 
part  of  the  defendant  would  be  extremely  inconvenient;  it 
never  could  have  been  intended  by  the  Legislature,  that 
there  should  be  a  period  between  the  repeal  of  the  late, 
and  the  commencement  of  the  operation  of  the  new  act, 
during  which  there  should  be  an  entire  extinction  of  the 
bankrupt  laws.  The  135th  section  provides  that  nothing 
in  the  act  contained  shall  alter  the  present  practice  in 
bankruptcy — the  practice  under  the  old  acts-— except 
where  any  such  alteration  is  expressly  declared.  Although 
the  6  Geo.  4,  c.  16  was  not  in  force  for  the  purpose  of 
suing  out  commissions,  until  the  1st  September,  18S5,  those 
clauses  that  created  the  various  acts  of  bankruptcy  took 
effect  immediately,  with  the  exception  of  the  4th  section, 
which  contains  words  of  limitation  postponing  it  till  "  af- 
ter the  act  shall  have  taken  effect.** 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — The  re- 
pealed statutes  were  in  full  force  up  to  the  day  from  which 
the  6  Geo,  4,  c.  16  was  appointed  to  come  into  operation. 
It  was  competent  to  any  creditor  before  that  day  to  sue 
out  a  commission  upon  a  previous  act  of  bankruptcy.  If 
a  party  failed  to  use  due  diligence,  and  neglected  to  avail 
himself  of  the  former  statutes,  he  could  not  issue  a  com- 
mission founded  upon  them  after  they  were  repealed.  In 
the  present  case  the  act  of  bankruptcy  upon  which  the 
commission  was  issued,  was  committed  before  the  6  Geo. 
4,  c.  16  came  into  operation,  and  the  commission  founded 
thereon  was  sued  out  after  the  repeal  of  the  old  statutes 
and  after  the  new  one  had  taken  effect.  The  commission 
therefore  cannot  be  supported.  It  has  been  contended, 
that  the  clauses  of  the  new  statute  creating  the  acts  of 
bankruptcy  may  be  held  to  have  come  into  operation  im- 
'  mediately  on  the  passing  of  the  act.  That,  however, 
would  be  manifestly  contrary  to  the  spirit  and  meaning  of 
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the  enactments;  particularly  as  many  new  acts  of  bankrupt- 
cy are  mentioned  in  the  present,  that  never  existed  in  the 
late  bankrupt  laws.  It  cannot  therefore  for  this  purpose 
be  held  to  operate  retrospectively. 

Mr.  Serjeant  Vaughan  observed  that  a  petition  was  now 
pending  before  the  Lord  Chancellor  involving  this  very 
question. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court: — 

A  motion  was  made  in  last  Michaelmas,  and  argued  in 
Hilary  Term,  for  setting  aside  the  verdict  found  for  the 
plaintiff  in  this  cause,  and  for  entering  a  nonsuit.  The 
action  was  brought  by  the  assignees  of  one  Follett,  a  bank- 
rupt,  to  recover  property  that  had  passed  from  the  bank- 
rupt after  an  act  of  bankruptcy.  The  question  is,  whether 
the  commission  issued  against  Folleit  upon  that  act  of 
bankruptcy  can  be  supported.  The  date  of  the  act  of 
bankruptcy  was  the  6th  June^  1825.  The  commission 
was  not  sued  out  until  the  8th  September  following.  The 
statute  6  Geo.  4,  c.  16,  by  the  1st  section,  repealed  all  the 
previously  existing  statutes  relating  to  bankruptcy;  but 
by  the  last  section  it  was  provided  that  the  act  should  not 
take  effect  until  a  given  time,  vis.  the  1st  September,  1825. 
Although,  therefore,  it  is  clear  that  all  the  prior  statutes 
were  repealed  by  the  1st  section  of  the  6  Geo.  4,  the  ef- 
fect of  that  repeal  was  suspended  by  the  last  clause. 
Uniting  together  the  1st  and  the  136th  sections,  we  find 
that,  on  the  1st  September,  all  the  former  acts  were  en- 
tirely got  rid  of,  and  the  new  statute  remained  the  only 
law  in  existence  concerning  bankrupts.  Inasmuch,  there- 
fore, as  this  commission  was  not  sued  out  until  after  the 
entire  extinction  of  the  former  statutes,  upon  an  act  of 
bankruptcy  committed  whilst  those  acts  were  in  force,  we 
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think  the  commission  cannot  be  supported.  The  135th 
section  only  applies  to  commissions  issued  after  the  act 
took  effect.  We  are  therefore  of  opinion  that  the  rule  for 
entering  a  nonsuit  should  be  made — 

Absolute. 


£?&.  Morgan  r.  Short. 

The  defendant  A  RULE  nUi  was  obtained  by  Mr.  Serjeant  Wilder  on  a 
Slln^i^«ecu.  former  day  in  this  Term,  that  the  capias  ad  satUfaden- 
tion  on  a  eo.  JO.  ^^^  issued  in  this  causc  might  be  set  aside,  and  the  money 

aaedoutbythe  i         ^  i       oi       •«• 

piainUffinper-  levied  thereon,  and  remaining  in  the  hands  of  the  Sheriff 
the 'sheriff  in-  o{  Lincoln  y  repaid  to  the  defendant;  and  that  the  plaintiff 
sh^et^jf^pa^''  ™*8ht  pay  the  defendant  the  costs  of  and  occasioned  by 
the  defendant     the  Icvy ;  and  that  service  of  a  copy  of  the  rule  on  the  un- 

fwearingthathe  ../w*  «/««•  t  .it>i 

had  never  been    der-sheriff,  and  affixmg  another  copy  m  the  Frothonota- 

^^*toT"?ar"  ries'  Office,  might  be  deemed  good  service. 

any  notice  of  the       The  motiou  was  founded  upon  an  affidavit,  stating,  that 

proceedings,  or  *^  '  o^ 

knowledge  of      the  proce^ss  had  been  sued  out  by  the  plaintiff  in  person. 

The  Court  or-     and  scnt  to  the  Sheriff  inclosed  in  a  blank  sheet  of  paper; 

ceedUigs^to  be     ^^^  ^^  defendant  was  taken  in  execution  under  it,  and 

set  aside,  and      obliged  to  pay  the  under-sheriff  the  sum  indorsed  upon 

«ndertheca.<o.  the  Writ,  in  Order  to  procure  his  liberation;  that  he  did 

defendant    *     ^^^  know  the  plaintiff,  nor  ever  had  any  dealings  with  a 

person  of  his  name;  that  he  had  never  been  applied  to  on 

the  subject  of  this  action,  nor  been  served  with  process, 

nor  received  any  notice  of  the  plaintiff's  proceeding  in  the 

suit,  until  he  was  so  taken  in  execution. 

There  being  no  cause  shewn  against  the  rule,  it  was  on 
this  day  made — 

Absolute. 
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BeoWN  V.  Moore.  Monday^ 

May  14M. 

JUR.  Serjeant  Wilde ^  on  a  former  dayi  obtained  a  rule  The  Court  refui- 
nisi  that  the  bail-bond  given  by  the  defendant  in  this  cause  JiJ!5^n'2^ 'to^te 
miffht  be  delivered  up  to  be  cancelled,  on  the  defendant's  canceUcd,  on 

®    .  '^  .  i«i    the  ground  that 

entering  a  common  appearance.  In  the  affidavit  to  hold  the  plaintiff  had 
to  baili  the  plaintiff*  was  described  thus — "  JViUiam  Brown^  wm»eifin  the 
of  No.  81,  Tottenham  Court  Road,  Gentleman^  and,  in  ^^{ij^^de- 
the  affidavits  in  support  of  the  motion,  it  was  sworn,  that  fendant  not 
the  defendant's  agent,  with  a  view  to  apprehend  the  plain-  dTdnotowe  the 
tiff*  under  a  warrant  for  perjury  alleged  to  have  been  f*  ^Ijat  he'oould 
committed  in  the  affidavit  to  hold  to  bail,  had  endeavour-  not  find  the 

plaintiff. 

ed  to  obtain  the  plaintiff^s  address  from  his  attorney,  who 
refused  to  give  it;  that  he  made  inquiry  at  the  house  men- 
tioned in  the  affidavit  to  hold  to  bail,  and  was  there  in- 
formed that,  in  February  last,  the  plaintiff*  had  hired  a 
room  there  for  one  week,  had  sent  some  wearing  apparel, 
and  had  letters  addressed  to  him  there,  but  had  never 
slept  in  the  house.     The  learned  Serjeant  referred  to  the 
rule  of  the  Court  of  Kings  Bench,  of  the  15  Car^  2  (a), 
which  he  stated  to  have  been  adopted  in  practice  in  this 
Court;  and  he  cited  the  cases  of  Jarrett  v.  Dillon  (Jb\ 
where  it  was  held,  that  the  deponent  in  an  affidavit  to  hold 
to  bail  must  give  himself  an  addition,  otherwise  the  defend- 
ant will  be  discharged  on  common  bail — PoUeri  v.  De 
Souza  (e),  where  this  Court  held  that  the  affidavit  must 
shew  the  deponent's  addition  and  place  of  abode — and 
Collins  V.  Goodyer  {d)^  where  the  deponent  in  an  af- 
fidavit to  hold  to  bail  described  himself  as  of  ''  Dorset 
Place,  Clapham  Road,  Middlesex,''  and  his  true  residence 


(a)    Which  requires  the  true         (6)  1  East,  18. 
place  of  abode  of  the  party  mak-         (c)  4  Taunt.  154. 
iDg  an  affidavit  to  hold  to  bail,  to         (d)  4  Dow.  &  Ryl.  44 ;  S,  C.  2 

be  inserted  therein.  Bam.  &  Cress.  563. 
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was, "  Dorset  Place,  Clapham  Road,  Surrey,^  and  the 
Court  of  King^s  Bench  ordered  the  bail-bond  to  be  can- 
celled on  the  defendant's  entering  a  common  appearance. 

Mr.  Serjeant  Toddy  now  shewed  cause. — ^He  contend- 
ed that,  inasmuch  as  there  was  no  irregularity  apparent 
on  the  face  of  the  affidavit,  there  was  no  ground  for  set- 
ting aside  the  bail-bond;  particularly  as  the  defendant  had 
not  in  his  affidavit  denied  the  existence  of  the  debt  for 
which  he  had  been  arrested. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  submitted 
that  the  defendant  was  entitled  to  be  discharged  on  filing 
common  bail,  i^  the  plaintiff  was  not  to  be  found  at  the 
place  of  which  he  had  described  himself. 

Lord  Chief  Justice  Best. — The  defendant  does  not  in 
his  affidavit  deny  that  he  owes  the  debt,  or  aver  that  he 
does  not  know  the  plaintiff.  Upon  an  affidavit  to  that  ef- 
fect, a  Judge  at  chambers  might  discharge  him.  But  we 
cannot  grant  this  motion. 

Mr.  Justice  Park. — The  rule  referred  to  applies  only 
to  the  Court  of  King^s  Bench. 

Mr.  Justice  Burrough. — The  Court  will  never  interfere 
when  there  is  an  indictment  pending. 

Mr.  Justice  Gaselee  concurring — 

Rule  discharged. 
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Lord  PoRTMORB  V.  GoBiNO.  »P"yf?t 

Motf  15th. 

A  RULE  was  obtained  by  Mr.  Serjeant  WiUef  on  a  for-  The  Court «- 
mer  day  in  this  Tenn,  calling  on  the  defendant  to  shew  tS^defendanuo 
cause  why  he  should  not  give  the  plaintiff  oy^  of  an  in-  f  ^  **j,/'J^"j°,*j^ 
denture  of  lease,  or  permit  him  to  take  a  copy  thereof.  inhispMiesnou, 
The  motion  was  founded  upon  an  affidavit,  stating  that  the  action  of  cove- 
action  was  brought  against  the  defendant,  as  assignee  of  brought^  u^n 
the  lessee,  under  an  indenture  of  lease,  bearing  date  in  »°  affidavit  that 

no  counterpart 

December f  1811,  between  the  plaintiff's  father  and  one  W,  of  the  lease  wa« 
Purlang,  to  recover  damages  for  arrears  of  rent  and  for  non-  JJJ  ^J^^^he 
repair  of  the  demised  premises;  that  the  plaintiff's  father  5^"^^\'JJ^^. 
died  in  1823,  when  the  premises  in  question  descended  to  ney  who  drew 
the  plaintiff;   tliat  the  defendant  had  paid  the  plaintiff  counterpart  bad 
rent  under  the  lease,  as  the  deponent  was  informed  and  *'***" 
believed;   that  there  was  no  copy  or  counterpart  of  the 
lease  now  in  the  possession  or  power  of  the  plaintiff;  that 
the  defendant  was  in  possession  of  the  lease,  as  the  depo- 
nent believed ;   that  the  attorney  who  prepared  the  lease 
and  counterpart  had  absconded  from  the  country ;  and  that 
the  plaintiff  could  not  safely  proceed  to  trial  without  oyer 
or  a  copy  of  the  lease. 

Mr.  Serjeant  Taddy  now  shewed  cause. — In  Street  v. 
Brown  (a),  where  two  parts  of  a  charter-party  were  suppos- 
ed to  have  been  interchangeably  executed,  and  the  part  of 
which  the  master  of  the  chartered  vessel  had  the  custody 
was  lost  at  sea  with  the  ship,  the  Court  refused  to  compel 
the  charterer  to  grant  inspection  and  a  copy  of  the  other  part, 
for  the  purpose  of  the  plaintiff's  declaring  with  certainty. 
Ratcliffe  v.  Bleasby  (A),  and'  other  authorities  (c),  shew 

(a)  i  M arsli.  610;  5.  C.  6 Taunt.      Moore,  523. 
302.  (c)    See    Rowe  v.   Howden,   I 

{h)  3  Bing.  U8;  5.  C.  10  J.  B.      Moore  &  P.  334;   S  C.  4  Bitig. 


CASES  IN  EASTER  TEKMj 

that  the  Court  will  only  make  an  order  for  an  inspection 

or  a  copy  of  an  instrument,  where  the  party  who  holds  it 

V.  may  be  considered  as  holding  it  as  trustee  for  the  party 

Goring.  •  •        ^i_     • 

requinng  the  mspection. 


Ld.  PORTMORE 


Mr.  Serjeant  Wilder  in  support  of  the  rule. —  In  Blaiey 
V.  Porter  (a),  it  was  held,  that,  if  one  part  only  of  an  inden- 
ture is  executed,  the  Court  will  compel  the  party  having 
the  custody  of  it  to  produce  it  for  inspection,  upon  an  ac- 
tion commenced  against  him  by  the  other  party.     Sir 
James  Mansfield  there  said — **  Of  what  use  would  the  de- 
fendant's covenant  be,  if  the  plaintiff  could  not  get  access 
to  it?   Parties,  in  order  to  save  the  expense  of  double 
stamps,  are  unwisely  content  to  execute  one  part  only  of 
an  indenture.     Is  it  not,  however,  the  necessary  conse- 
quence of  this  practice,  that  the  party  who  has  the  custody 
undertakes  to  produce  the  deed  when  wanted  for  the  use 
of  both?"  So,  in  King  y.  King  (fi),  the  Court  compelled 
the  production  of  a  deed  of  which  one  part  only  had  been 
executed.     Although  in  this  case  there  were  originally 
two  parts  of  the  indenture  executed,  yet,  as  it  appears  that 
one  part  only  is  now  to  be  found,  the  principle  of  the 
above-cited  cases  will  apply.     A  copy  has  always  beea 
granted  where  it  appears  that  the  party  requiring  it  has  an 
interest  in  the  instrument.     Here,  both  parties  are  clearly 
interested  in  the  lease,  the  'one  holding  under,  the  other 
granting  by  it.     Unless  the  application  be  acceded  to,  the 
plaintiff  will  be  driven  into  a  Court  of  equity.     The  plain- 
tiff has  declared,  and  the  only  object  of  the  motion  is  to 
prevent  a  variance. 

Lord  Chief  Justice  Best. — A  Court  of  equity  would  im- 

539,  n.— ^iijm/&  v.  Beaumont,   1  (a)  1  Taunt.  386. 

Moore  &  P.  396;  S.  C.  4  Ding.         (6)  4  Taunt.  666. 
537^Bktgg  V,  KtHt,  6  Bing.  614. 
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pose  on  the  plaintiff  certain  tenns,  which  we  have  not  the 

power  to  do.     The  short  ground  on  which  we  decide  is,  ^  portmore 

that  the  plaintiff  has  not  shewn  that  the  counterpart  is  not  v- 

.  ^  Goring. 

in  existence. 

Mr.  Justice  Park. — In  Street  v.  Broum,  where  two  parts 
of  a  charter-party  were  executed  by  both  the  parties,  each 
keeping  one,  and  one  part  was  lost,  this  Court  would  not 
compel  the  party  holding  the  other  to  produce  his  part,  in 
order  to  support  an  action  brought  against  him  on  the  in- 
strument— on  the  ground  that  the  party  who  held  it  did 
not  hold  it  as  trustee  for  the  other.  This  is  by  no  means 
a  case  of  such  hardship  as  that. 

Mr.  Justice  Gaselee. — The  application  should  have 
been  for  a  copy  only. 

Rule  discharged. 


William  Henry  Neale  v.  Sir  Thomas  Turton,  Bart., 

and  five  Others.  ^^ 

L  HIS  was  an  action  of  a^^fifTip^*^  brought  against  the  de- 
fendants, the  directors  of  the  Z/oncfoitPa/^it^iS'^^aiT}  fFdshing  shareholder  in^ 
Company,  on  two  bills  of  exchange,  drawn  by  the  plain-  com°^n^^ued 
tiffin  the  following  form,  the  one  for  115/.,  the  other  for  the  directors  on 

two  bills  drawn 
lloL  OS* : —  by  him  for  goods 

" iCllS.  " London,  1st  March,  1826.       comJalyTand 

"  Three  months  after  date,  pay  to  my  order  the  sum  f«=f p^^**  ^v 

'  »^   •'  '^  their  secretary. 

of  one  hundred  and  fifteen  pounds  for  value  received.  The  evidence 

fFHUam  Henry  Neale '^  secreury  had 

••  To  the  directors  of  the  London     ^  S'Llre'ct's* 

Patent  Steam  Washing  Company:')  nam'^'^buu  **"' 

drawn  Ay  the  plamt^t  brother: — Held,  that  this  did  not  auihorize  the  secretary  to  accept  bills 
drawn  by  the  pUUntiff;  and  that  the  plaintiff,  being  a  member  of  the  company,  and  consequently  a 
partner  with  the  defendants  and  the  rest  of  the  shareholders,  could  not  sue  them. 
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The  acceptance  was  thus: — 

'*  Accepted,  payable  at  the  Bank  of  England,  per  procu- 
ration of  the  directors  of  the  London  Patent  Steam  Wash- 
ing  Company,  Isaac  Buxton." 

The  declaration  contained  counts  on  the  bills,  and  also 
counts  for  goods  sold  and  delivered.  The  cause  was  tried 
before  Mr.  Justice  Park,  at  the  Sittings  at  fFestminster 
after  the  last  Term^  when  the  following  facts  appeared  in 
evidence : — 

On  the  formation  of  the  Company,  the  plaintiff  had  ap- 
plied for  and  obtained  therein  twenty  shares  of  25/.  each. 
The  plaintiff's  demand  arose  out  of  a  supply  of  hay  and 
corn  for  the  use  of  the  company,  for  which  the  directors 
had  authorized  their  secretary  to  accept  bills,  in  pursuance 
of  a  resolution  to  the  following  effect: — 

"  1  Stamford  Street,  Wednesday,  1st  March,  1826. 

"  At  a  meeting  of  the  Court  of  Directors  of  the  Lon- 
don Patent  Steam  Washing  Company,  held  as  above,  this 
day — Present— ;/bttr  of  the  defendants — 

"  Resolved — That  bills  at  three  months  be  offered  to  the 
following  persons,  who  have  applied  by  letter  to  the  board 
for  the  amount  of  their  respective  accounts,  viz. 

£  t,  d. 

**  Edward  Neale  (the  plaintiff's  brother),  for  com,  230  8  0 — the  whole  or  part 

/.  S.,  for  buUdiog 62  5  0-»the  whole. 

/.  W.  4-  C.  A,,  for  printing 87  3  0 — the  whole." 

It  was  contended,  on  the  part  of  the  defendants,  that 
the  secretary  had  no  authority  from  the  directors  to  ac- 
cept in  their  name  or  on  their  account  biUs  drawn  by  the 
plaintiff;  that  all  the  defendants  were  not  present  and 
concurring  in  the  above  resolution;  and  that  the  plaintiff, 
being  himself  a  shareholder  and  a  partner  in  the  concern, 
could  not  sue  his  co-partners  for  goods  supplied  for  the 
use  of  the  company  generally. 
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A  verdict  was  found  for  the  plamtifT,  for  the  amount  of        1827. 
the  bills,  leave  being  reserved  to  the  defendants  to  move  to 
set  aside  that  verdict  and  enter  a  nonsuit. 

Mr.  Serjeant  Wilde,  on  a  former  day,  accordingly  ob- 
tained a  rule  nUL — He  referred  to  Castor  v.  Drury  (a), 
and  Holmes  v.  Higgins  (&},  to  shew  that  persons  associat- 
ing themselves  together  to  form  a  company  are  partners, 
and  that  a  subscriber  to  the  company  cannot  maintain  an 
action  against  them ;  and  he  contended  that  the  directors, 
being  themselves  merely  agents  of  the  company,  had 
not  power  to  authorize  the  acceptance  of  bills  by  their 
secretary. 

Mr.  Serjeant  Taddy  now  shewed  cause. — The  compa- 
ny not  being  a  body  corporate,  the  mere  fact  of  the  plain- 
tiff's being  a  holder  of  shares  did  not  constitute  him  a 
member  or  partner  in  the  scheme:  it  did  not  appear  that 
he  bad  ever  paid  the  deposit  on  the  shares  allotted  to  him. 
If  any  partnership  existed,  it  must  be  taken  to  be  confined 
to  the  directors,  upon  whom  the  management  of  the  af- 
fairs of  the  company,  and  the  whole  responsibility  incur- 
red on  behalf  of  the  company  rested.  It  was  not  neces- 
sary that  all  the  directors  should  actually  concur  in  the 
authority  given  to  Buxton  to  accept  bills  for  them  and  in 
their  name.  It  must  be  assumed  that  he  had  every  au- 
thority necessary  to  the  carrying  on  the  concern.  The 
fact,  that  he  was  authorized  to  accept,  is,  however,  concluded 
by  the  finding  of  the  Jury.  A  bill  of  exchange  carries  the  con- 
sideration on  the  face  of  it,  and  the  only  parties  liable  are 
those  whose  names  appear  upon  it.  IF  the  bills  in  question 
had  been  accepted  for  the  directors  and  company,  the 
plaintiff  might  have  been  precluded  from  suing  on  them; 

(a)  18  Vc8. 157. 
(6)  1 1  Barn.  &  Cress.  74 ;  5.  C.  2  Dow.  &  Ryl.  196. 
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1827. 


Neale 

V. 

TCRTON. 


but  the  directors  only  are  mentioned,  and  consequently 
they  only  are  liable. 

Lord  Chief  Justice  Best. — This  was  an  action  to  reco- 
ver the  amount  of  two  bills  of  exchange  drawn  by  the 
plaintiff,  and  addressed,  not  to  individuals  named,  but  to 
**  the  directors  of  the  London  Patent  Steam  Washing  Coni' 
pani/t'  and  accepted  by  the  secretary  of  the  company, 
**  per  procuration  of  the  directors.''  At  the  trial,  two  ob- 
jections were  urged—the  one,  that  Buxton^  the  secretary, 
had  no  authority  to  accept  the  bills — the  other,  that  the 
plaintiff  was  a  member  of  the  company,  and  therefore  not 
in  a  situation  to  sue  his  co-partners.  Upon  the  .facts 
proved,  it  clearly  appears  that  jBfi;rtoiihad  no  authority  to 
accept  the  particular  bills  which  form  the  subject  of  this 
action.  The  resolution  of  the  directors  was  to  the  ef&ct,  that 
bills  should  be  offered  to  certain  creditors  of  the  company ; 
among  others,  to  Edward  Neale.  That,  at  all  events,  did 
not  authorize  Buxton  to  accept  bills  drawn  by  William 
Henry  Neale^  the  plaintiff. 

The  second  objection  is  also  in  my  opinion  decisive. 
The  plaintiff,  a  member  of  the  company,  draws  bills  upon 
the  company.  I  admit,  that,  if  one  of  several  partners 
draws  upon  the  rest  of  the  firm  by  name,  and  they  accept, 
he  may  sue  them  on  their  acceptance,  inasmuch  as  they 
would  by  accepting  have  acknowledged  the  existence  of  a 
separate  right.  But  here  the  bills  are  drawn  upon  and 
accepted  for  the  directors,  who  are  the  agents  of  the  com- 
pany; they  accepted  the  bills  as  agents  merely,  and  not 
on  their  own  individual  responsibility.  It  is  therefore  the 
simple  case  of  a  man  drawing  upon  his  own  firm.  There 
is  no  authority  or  principle  to  allow  one  to  be  in  effect  both 
plaintiff  and  defendant,  as  this  party  seeks  to  be — plaintiff 
as  drawer  of  the  bill,  and  defendant  as  one  of  the  partners 
for  whom  the  bill  was  accepted,  and  who  are  virtually  the 
persons  sued :  for,  the  bill  being  drawn  on  the  directors,  is 
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in  fact  drawn  on  the  company.  The  rule  for  setting  aside 
the  verdict  and  entering  a  nonsuit  must,  therefore,  be 
made  absolute. 

Mr.  Justice  Park  and  Mr.  Justice  Burrouoh  concur- 
red. 

Mr.  Justice  Gaselee. — I  concur  in  the  de'cision  of  the 
Court  upon  the  first  point;  I  think  the  secretary  of  the 
company  had  no  authority  to  accept  these  bills.  As  to  the 
second  objection,  however,  if  it  were  necessary  to  decide 
that,  I  should  wish  a  further  consideration  (a). 

Rule  absolute. 


(a)  See  For  v.C/ft/^mi  and  Others, 
6  Bmg.  776.  There,  a  prospectus 
was  issued  for  a  Distillery  Com- 
pany, with  a  capital  of  600,000/.  and 
12,000  shares,  and  to  be  conducted 
pursuant  to  the  terms  of  a  deed  to 
be  drawn  up.  All  persons  who 
did  not  execute  the  deed  with- 
in thirty  days  after  it  was  ready, 
were  to  forfeit  all  interest  in  the 
concern.  No  more  than  7600, 
shares  were  ever  allotted;  only 
2300  persons  paid  the  first  depo- 
sit; only  1106,  the  second;  and 
65  only  signed  the  d'eed;  and  the 


directors,  after  the  time  for  paying 
the  second  instalment  had  elapsed, 
advertized  that  persons  who  had 
omitted  to  pay  had  forfeited  their 
interest  in  the  concern.  The 
Court  held,  that  an  application 
for  shares,  and  payment  of  the  first 
deposit,  did  not  constitute  one  a 
partner  who  had  not  otherwue  in- 
terfered in  the  concern;  and  that 
the  insertion  of  his  name  by  the 
secretary  of  the  company  in  a 
book  cont«ning  a  list  of  subscrib- 
ers was  not  a  holding  out  as  a  part- 
ner. 
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lilay  16m'  Stoyeld  and  Another  v.  Eade. 

In  1823,  the  de-  J.  HIS  was  a  motioH  to  set  aside  an  execution  on  a  judg- 

debted  to  the  '  meot  entered  up  under  a  warrant  of  attorney.     The  Court 

2*ioo!?oir«  bill  '®^®^^®d  ^^^  ^^^  ^  ^b®  Prothonotary  to  ascertain  and  re* 

ofexchangethen  port  the  facts.     His  report  was  as  follows: — 

gave  him  a  war-  The  plaintiffs  were  bankers  to  the  defendant  from  a 

tr«^*j!iy"^  time  previous  to  the  making  of  the  biU  of  exchange  herein- 

ment  of  that  after  mentioned,  and  contmued  as  his  bankers  till  the  28*h 

debt,  and  inter-     _ 

est   In  1825,  February,  18S6.    On  the  5th  December^  1828^  a  biU  of 

by^a  de^  radt-  exchange  for  2,500/.  was  drawn  by  one  WiUiat^  Upton  upon 

175*000*  WM  ^^^  accepted  by  the  defendant  James  Eade,  and  by  his 

then  due  from  brother  William  Eade.     It  was  payable  two  months  after 

the  defendant  to     .  ,  ,  i      «         •    i  i  • 

the  plaintiffs,  date,  and  was  not  honoured  when  it  became  due,  rt«.  on 
AeTc!^'''  the  8th  February,  1828.  On  the  19lfc  Nof>ember,  1885, 
uin  property,     the  defendant  James  Eade,  ahd  his  brother    WittiaiH 

to  secure  the 

debt  and  any  Ea€le,  executed  a  warrant  of  attorney,  authorizing  judg^ 
oea.  ^t'did  not  Okeut  to  be  entered  up  agairist  «itk»  at  the  suit  of  ihe 
ImT^tiOOL  ^^^  plflSntiffB  for  5,000/.,  ahd  costs  of  suit.  The  de- 
was  secured  by  feazancc  thereon  was  to  secure  the  silm  of  2,500^.,  and 

this  mortgage* 

In  1826,  other  52.  per  cenL  interest  for  the  same,  which  said  .principal 
m'^I^Ti^d  b7  stfim  of  2,500^  WES  the  amount  of  e  oettain  biH  of  ex- 
Ae**u?nUffr***  thuinge  drawu  by  one  WilHam  Upton  In  favour  of  the 
In  thisiastmort-  plaintiffs,  upon  and  accepted  by  tlie  defendant  James 
ulfmentlonwas  Eade  oxiA,  fVUliam  Eade,  and  some  time  since  o^er-due; 
uu^bttt  u!e  ^^  ^^  ^^  agreed  that  no  judgment  should  be  enter- 
mortgage  was     ed  up  on  the  said  warrant  of  attorney,  or  execution  be  is- 

founded  upon 

an  account  sign-  sucd,  uulcss  default  should  be  made  in  payment  of  the 
tics,  in  whi^''   ^^  ^^^  ^^  2,500/.  and  interest,  together  with  costs. 
meidon^T"  ^^  indenture,  dated  the  11th  February,  1825,  the  de- 

Part  of  the  pre-  fendant  mortgaged  certaui  premises  to  the  plaintiffs.  This 
by  the^rndMd  deed  rccitcd  that  a  sum  of  5,000/.  and  upwaids  was  then 
leoo/f^whkh  ^^^  ^^  ^^^  plaintiffs  from  the  defendant  James  Eiuk,  and 
sum  was  recciv-  ij  eonveycd  to  the  plaintiffs  certain  freehold  and  copyhold 

ed  by  the  plain-  "^ 

d&  The  plain,  premises  therein  particularly  described/  to  secure  the  said 

tiAhaTing  sign- 
ed judgment 
upon  the  warrant  of  attorney  and  issued  execution — The  Court  refused  to  set  it  aside. 
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sum  of  5fiOOl.9  mid  laJao  the  repnyment  of  such  other  ad- 
vances as  might  he  thereafter  made  by  the  plaintifis  to  or 
for  tiie  defeodant*s  use,  not  exceeding  lO^OOO/.  The  deed 
cootauied  a  proviso  for  redemption  on  repayunent  by  the 
deibtdaitt  of  the  above  sums  when  required ;  «nd  also  a 
proviso  eoaUing  the  plaintiflb  to  sell,  by  public  aucfeion  ot 
private  contract,  any  of  the  p^wiaeB  w  mortgaged  as 
aforesaid^  aftesr  giving  the  defendant  sik  months  nodce  to 
pay  off  tb0  above  aum;  and  after  paying  allcoats^  icharges, 
and  €Xpeiises  attetnding  such  sale,  the  residue  of  such  mo^ 
oey  was  to  be  applied  towards  discharging  the  principal 
monies  ''  due  on  the  security  of  the&e  presents/'  It  did 
not  appear  that  the  beforeimentioned  bill  over-due  for 
9,5O0L  was  secured  by  this  mortgage. 

By  another  indenture  of  moHgage,  dated  <be  Tth  and 
Stk  November.^  1896,  other  premises  were  conveyed  by 
Che  4efendaat  to  the  pkinlifis  as  a  further  4nd  better  se- 
curity, with  the  same  powers  and  proyisoes^  and  iiU  tibe  same 
terms  eoataiaed  in  the  mor-^gi^-deed  (^  the  l)th  Febfih 
OTff^  1825.  No  particular  veoital  was  made  in  this  deed 
of  the  debt  for  2^500^  due  from  the  defendant  tp  the  plain- 
tiffs on  aoeoont  of  the  dishonoured  biU  for  that  amount^ 
dated  5th  Hapefnber,  l^Si ;  but  this  mortgage  was  founded 
on  as  acoount  signed  by  both  paisties^  in  which  that  debt 
was  mentioned. 

Salmon  Bridge  and  another  lesMtei  part^pf  ibe  pDemises 
mortgi^ed  by  the  deed  of  the  i  Uh  ffebrtmry^  18^5^  were 
sold  by  the  defendant,  wilb  .the  oonowrranq^  of  4^e  pI(W- 
tiff^,  oB.the9thiMiiy,S896^ipr84«0(NL,  wbic^  awi  was  ap- 
plied towards  the  discharge  of  jthe  debt  due  to  them  from 
the  dfofendantu 

Judgment  io^  ihe  warrant  of  attorney  was;signed  au  )tbe 
1st  DeeembflTj  18^  (about  three  weebB  after  jBbe  last  moi^- 
gage  was  executed),  and  execution  was  afterwards  issued. 
Vhe.btll  Sor.2,500L  was  never  demanded  by  or  delivered 
o«er  40  rthe  defiandaut.    JMrnon  frji^eestate  was  sold  be- 

bb2 


S7« 


CASES  IN  EASTER  TERM, 

^^'  ^  tween  the  timo  of  executing  the  first  mortgage-deed  and 
the  second. 

The  plaintiff,  John  Sioveld,  swore  in  his  affidavit,  that, 
when  the  first  mortgage  was  executed  (put.  the  11th  Fe^ 
hruary^  18^),  the  bill  of  exchange  for  2,500/.  was  not  de* 
livered  up  to  the  defendant,  nor  was  the  warrant  of  attor- 
ney cancelled,  nor  did  the  defendant  require  the  same; 
and,  if  he  had  required  it^  the  plaintiffs  would  have  refus* 
ed  to  comply  with  such  request,  it  being  well  known  and 
understood,  that  the  two  transactions  were  wholly  distinct, 
and  not  at  all  connected  with  each  other;  and  that  such 
bill  of  exchange  for  2,500/.,  and  such  warrant  of  attorney, 
were  neither  of  them  mentioned  in  such  first  mortgage  and 
such  running  account. 

Previously  to  the  execution  of  the  second  mortgage  {viz. 
the  7th  and  8th  November ^  1826),  a  debtor  and  creditor 
account  had  been  delivered  and  signed  by  the  plaintiff, 
John  Stoveld,  and  also  by  the  defendant,  in  which  the 
debt  due  upon  the  bill  of  exchange  for  2,500/.  for  the  first 
time  formed  a  part.  The  balance  admitted  to  be  due  on 
this  account  from  the  defendant  to  the  plaintiffs  was  5,263/* 
68. 9d, ;  and  in  that  account  the  sum  of  2,500/.,  the  amount 
of  the  bill  of  exchange,  was  the  earliest  sum  which  became 
due  from  the  defendant  to  the  plaintiffs.  The  second 
mortgage  followed  this  account.  The  plaintiff,  John  Sto- 
veld,  did  not  swear,  that,  if  the  defendant  had  demanded 
the  bill  of  exchange  for  2,500/.  to  have  been  delivered  up, 
and  the  warrant  of  attorney  to  have  been  cancelled,  when 
such  second  mortgage  was  executed,  he  would  then  have 
refused  to  comply  with  such  request. 

The  second  mortgage  was  prepared  by  the  plaintiffs'  so- 
licitor, without  any  professional  adviser  attending  on  the 
part  of  the  defendant  at  the  time  it  was  executed. 

Mr.  Serjeant  Bosanquet,  on  a  former  day,  shewed 
cause. — Neither  the  bill  for  2,500/.,  nor  the  warrant  of  at- 
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torneygiTen  to  secure  its  payment,  were  discharged;  and, 
according  to  the  facts  stated  by  the  Prothonotary,  the 
execution  is  regular.  Although  the  rule  established  |n 
Clayton^s  case  (a)  requires  that  a  general  payment,  hot 
specifically  appropriated  by  the  parties  at  the  time,  shall 
be  applied  in  liquidation  of  the  various  items  of  the  ac- 
count according  to  their  order  of  priority,  there  is  enough 
in  this  case  to  take  the  transaction  out  of  that  rule;  for,  it 
is  evident  that  the  sums  paid  were  paid  on  account  of  the 
first  mortgage,  in  which  the  bill  for  2,500/.  is  not  mention- 
ed. Nothing  has  been  paid  on  the  second  mortgage; 
neidier  is  there  any  ground  for  saying  that  the  warrant  of 
attorney  has  merged  in  these  mortgages. 

Mr.  Serjeant  XPf/e/e  and  Mr.  Serjeant  Spankie,  canira.—* 
The  warrant  of  attorney  was  clearly  discharged  by  the 
higher  securities,  the  mortgages;  such  was  evidently  the 
intention  of  the  parties :  and  the  payment  by  the  sale  of 
the  defendant's  property  under  the  first  mortgage  must, 
according  to  the  rule  established  in  Clayion's  case,  and  re- 
cognized in  Bodenhantv.  PuTchas{b)^  and  Simpson  v.  Ing* 
ham  (c),  be  applied  to  the  debts  in  their  order  of  priority; 
and  this  bill  for  2,600/.  formed  the  first  item  in  the  ac- 
count. 

Cur.  adv.  vtdt. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court: — 

This  was  a  motion  to  set  aside  an  execution  on  a  judgment 
entered  up  on  a  warrant  of  attorney,  and  the  Court  refer- 
red the  case  to  the  Prothonotary  to  ascertain  and  report 
the  facts.  [His  Lordship  here  read  the  Prothonotary's  re- 
port]. Upon  this  report,  it  has  been  contended,  that,  at 
the  time  of  the  execution,  no  debt  remained  due  in  respect. 


(tf)  1  Meriv.  572.  (c)  2  Barn.  &  Cress.  66j  S.  C. 

(6)  2  Bam.  &  Aid.  39.  3  Dow.  &  Ryl.  549. 


CASB9  IN  BASTER  TERM^ 

of  the  bill  of  exchange  for  d»5(XM.  for  wlneb  the  warraotof 
attorney  was  givM,  an  account  having  be^n  rendelisd  be-> 
tUreen  the  parties  in  which  that  debt  makea  th^  first  itenit 
and  9,6002.  having  been  paid  to  the  plaintiffs  genen^. 
It  has  also  been  argued  that  the  Warrant  of  attorney  was 
merged  iti  the  mortgage,  and  that  there  is  evidence  of  an 
intention  in  the  parties  that  it  should  be  giveti  up  upon  the 
executioil  of  that  further  security.  This  case  is  entirely 
distinguishable  fironi  Claytorii  case  (a),  to  which  we  have 
been  referred*  The  rule  laid  down  in  that  case  is,  thati 
where  there  b  an  account  of  several  items,  and  money  is 
paid  in  generally  on  the  account,  without  specific  appro- 
priation to  any  particular  item,  such  money  must  be  appli- 
ed to  the  discharge  of  the  several  items  in  their  order  of 
priority  4  Bui,  if  there  be  any  circumstance  to  shew  that  the 
paymetit  was  intended  in  discharge  of  any  particular  item, 
the  rule  does  not  apply*  Such  likewise  is  the  course  of  th^ 
civil  law*  Sir  William  Grant  says  (6)-^''  The  leading  rule, 
with  regard  to  the  option  given  in  the  first  plao^  to  the 
debtor,  and  t6  the  creditor  in  the  second,  we  have  taken 
literally  from  thence.  But^  according  to  that  law,  the 
election  Was  to  be  made  at  the  time  of  payment,  as  well 
in  the  case  of  the  creditor  as  in  that  of  the  debtor:  *In 
re  pr^Esenti;  hoc  est  statim  atque  solutum  est: — caterum^ 
postea  non  perfnittitur.^  If  neither  applied  the  payment, 
the  law  made  the  appropriation  according  to  certain  rules  of 
presumption,  depending  on  the  nature  of  the  debts,  or  the 
priority  in  which  they  were  incurred.  And,  as  it  was  the  aO- 
tual  intention  of  the  debtor  thai  would  in  the  first  in- 
stance have  governed,  so  it  was  his  presumable  intention 
that  was  first  resorted  to  as  the  rule  by  which  the  appli- 
cation was  to  be  determined.  In  the  absence»  there- 
fore, of  any  express  declaration  by  either,  the  inquiry 
was,  what  appUcation  would  be  most  beneficial  to  the 
debtor.     The  payment  was,  consequently,  applied  to  the 

(a)  1  McriV.  672.  (*)  Id.  605. 
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most burthensome  debt;  to  one  that  carried  interestj  ra-        1827* 
ther  than  to  that  which  carried  none;  to  one  secured  by       7^ 

'  ^  •  $TOVEL9 

a  penalty,  rather  than  to  that  which  rested  on  a  simple  sti-  i^. 

palation;  ^nd,  if  the  debts  were  fqual,  then  to  that  which 
had  been  first  QOQtracted — '  In  Us  qn^  prasenU  die,  df- 
b^¥r,  co^iai,  qt^ities  i^diitincti  quid  solvitur,  in  grapi" 
orem  causam  videri  solutum:-  si  qutem  fwUa  px^gravit^  id 
f$ti  si  omnia  noi^ina  siniiUa/uerintf  Jii  antiqtnorem*  "  Is 
there  then  ip  th^  present  casc^  ^ny  circumstance  which  qa^ 
enable  us  to  determine  whether  the  payment  qf  the  SfiOOl. 
Wfis  to  be  applieil  in  any  order  thaq  that  of  priority?  I(  is 
clear  that  this  sum,  the  proceeds  of  the  sale  of  the  Sain^^ 
Bridge  estate,  was  applied  towards  thc^  dispharge  of  th^ 
§flOOL  for  which  that  estate  was  mortgaged ;  aqd  it  no  where 
appears  that  the  suni  due  on  the  bill  of  exchange  formed 
any  part  of  that  sum:  on  the  contrary,  it  is  treated  as  4 
separate  transaction. 

No  authority  has  been  adduced  to  shew  that  a  warrant 
of  »ttor|iey  is  merged  by  a  subsequent  mortgage ;  and  tl^eri; 
fs  nothing  unusual  or  illegal  in  9  party's  having  two  sec\ir 
rities  for  the  same  debt. 

With  respect  to  the  supposed  intention  of  the  partiesi 
tb^  the  warrant  of  lUtorney  should  be  abi^ndoned  upon 
the  execution  of  the  second  mortgage,  it  would  be  unsafe 
to  decide  upon  probabilities  on  a  point  which  the  partie;^ 
had  it  in  th^r  power  to  inake  absolutely  Cjertain.  If  it 
was  intended  that  the  warrant  of  attorney  and  bill  of  ex- 
change shpuld  be  delivered  up,  the  defendant  might  h^ve 
obt^iQed  then),  and  by  so  doing^bave  removed  the  possi- 
bility of  doubt.  As  be  has  not  done  so,  we  see  no  reason 
for  setting  asid^  the  especutiop,  and  the  rule  tbpreforf^ 
must  be  discharged. 

Rule  discharged. 
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1830. 

Wednetdav^  StOCKLEY  V.  ClEMENT. 

May  teth.       ,_ 

The  defendant  J  HIS  was  an  Bctioti  oo  the  CRse  against  the  proprietor  of 
Sew^iplr^^^^^  a  newspaper  called  «  The  Morning  Chronicle;'  for  a  libel 
following  adver-  on  the  plaintifT,  alleged  to  have  been  published  in  that 

tuement: —  .  i    •       i       #.  «.  i  . 

"To bill-broken  joumal,  in  the  form  of  an  advertisement. 
Caution-R^.  The  first  count  of  the  declaration  stated,  that,  before 
ward— Whereai  and  at  the  time  of  committing  the  several  grievances  by 
been  given  to  the  defendant  thereinafter  mentioned,  the  plaintiff  waa 
have  been  iwuie  lawfully  possessed  of  a  Certain  bill  of  exchange,  to  wit,  a 
dbcoMt"of  a  ^*^'  ^^  exchange  for  the  sum  of  6,000/.,  bearing  date  the 
bill  of  exchange,  26th  of  May ^  1825,  drawn  by  him,  the  said  plaintiff,  upon 
London,  May  and  duly  accepted  in  writing  by  Dame  Frances  Page 
pu^wtfng  t^e  Turner f  widow,  and  payable,  with  interest,  to  the  order  of 
*t'?''°  *»y.^n«     the  plaintiff,  twelve  months  after  the  date  thereof,  for  va- 

John  Slockley  r  » 

(the plaintiff)  luc  received;  and  the  acceptance  of  and  to  which  bill  of 
a^pted  by,^he  exchange  of  and  by  the  said  Dame  Frances  Page  Turner 
p.^TWr' for  ^**  ^  ^^"®  *^"^  genuine  acceptance  of  and  by  the  said 
6,000^,  with  in-  Dame  Frances  Page  Turner^  and  the  acceptance  thereof 

tereat,  payable,  .  -  •    i  i         i  »  ^  t 

twelve  months  was  Written  With  her  own  proper  hand,  and  was  not  a  false» 
order  of  IhesSd  ^^^ged,  and  Counterfeited  acceptance,  nor  given  by  her  in 
doh'**'^b'^^~'  ignorance  of  the  effect  of  her  handwriting  or  signature  to 
notice,  on  behalf  such  acceptance,  uor  was  the  acceptance  obtained  by  fraud 
Lady  p.  r.'that  or  unduc  or  unlawful  means;  that,  before  the  time  of- 
cepied'tuchwii,  committing  the  grievances  by  the  defendant  thereinafter 
and  that,  if  her    next  mentioned,  the  plaintiff  had  indorsed  the  said  bill  of 

nameshouldap-  .  f  «  .  ^   i      ^ 

pear  on  any  such  exchange  With  intention  of  getting,  and  had  attempted  to 
Mme^hjuTbeeD*  S^^'  ^^  ^^^^  discounted  for  his  own  use  and  benefit:  Yet 
hand-wriiin"to  ^^^  defendant,  well  knowing  the  premises,  but  contriving, 
the  laid  accept-    and  wickedly  and  maliciously  intending  to  injure  the 

ance  of  the  said 
bill,  if  genaine, 
has  been  obtain- 
ed by  (hrad,  in  total  ignorance  on  her  part  of  the  intended  effect  of  the  signature.     Any  person  who 
will  give  poritive  Infonnation  to  me  of  the  party  in  possession  of  the  said  instrument,  shall  be  hand- 
somely rewarded.     ThomoM  Binns  :**-^Held,  that,  in  the  absence  of  an  innuendo  that  the  plaintiff 
was  tba  person  designed  to  be  charged  with  the  forgery  or  fraud,  the  action  could  not  be  nip- 
ported« 
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plaintiff  in  his  good  name,  famC)  and  crediti  and  to  bring  1627 
him  into  public  scandal,  infamy,  and  disgrace,  with  and 
amongst  all  his  neighbours  and  other  good  and  worthy  sub- 
jects of  this  kingdom,  and  to  cause  it  to  be  suspected  and 
believed  by  those  neighbours  and  subjects  that  he  had  fe- 
loniously and  falsely  made^  forged,  and  counterfeited,  or 
caused  and  procured  to  be  falsely  made,  forged,  and  coun- 
terfeited, and  willingly  aided  and  assisted  in  the  fake  mak- 
ingy  forging,  and  counterfeiting  an  acceptance  purporting 
and  pretending  to  be  an  acceptance  by  the  said  Dame  Franr 
ees  Page  Turner  on  or  of  the  said  bill  of  exchange,  and 
that  the  said  acceptance  of  the  said  Dame  Frances  Page 
Turner  on  and  of  the  said  bill  of  exchange  was  a  forgery,  or 
that  the  plaintiff  had  feloniously  uttered  and  published  as 
true  a  false,  forged,  and  counterfeit  acceptance  of  the  said  bill 
of  exchange,  knowing  the  same  to  be  false,  forged,  and  coun- 
terfeited,  or  that  he  had  obtained  and  procured  the  said 
acceptance  of  the  said  bill  of  exchange  by  the  said  Dame 
Frances  Page  Turner  by  fraud  and  by  undue  and  unlaw- 
fal  means ;  and  that  the  said  acceptance  had  been  made  and 
was  given  by  her  in  ignorance  by  her  of  the  effect  of  her  sig- 
nature to  the  said  acceptance ;  and  to  subject  the  plaintiff 
to  the  pains  and  penalties  by  the  laws  of  this  kingdom 
made  and  provided  against  and  inflicted  upon  persons 
guilty  of  such  crimes  or  offences,  or  any  of  them,  and  also 
to  hinder  and  prevetit  the  plaintiff  from  negotiating  and 
procuring  to  be  discounted  the  said  bill  of  exchange,  and 
to  deprive  him  of  the  benefit  and  use  of  the  same,  and  to 
render  the  same  of  little  or  no  value,  and  to  vex,  harass, 
and  impoverish,  and  wholly  ruin  him  the  plaintiff,  thereto* 
fore,  to  wit,  on  the  Slst  October^  182«5,  to  wit,  at  &c., 
falsely,  wickedly,  and  maliciously  did  publish  and  cause 
and  procure  to  be  published,  a  certain  false,  scandalous, 
and  defamatory  libel  of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  said  bill  of  exchange  of  which  he  the 
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plaintiff  wtm  so  possessed  m  nfpresaid,  io  tlie  manner  and 
form  of  an  advertisement  or  notice  in  a  certain  public 
newspaper  or  journal  called  or  known  by  the  naoie  of ''  The 
Morning  Ckraniclef'  and  purporting  to  be  signed  and  sob- 
scribed  by  the  namo  of  one  Tkonuts  Birms,  containing 
therein  the  false,  scandalous,  nialicious,  libellous,  and  de- 
fiimatory  matter  following  of  and  coneerning  the  plaintiff, 
and  of  and  concerning  the  said  bill  of  exchange^  that  is  to 
say — **  To  bill-brokers  and  others — Caution— Reward-^ 
Wh^eas  information  has  been  given  to  me  (meaning  the 
said  ThomoM  BintuJ  that  attempts  have  been  made  to  oIk 
tain  the  discount  of  a  bill  of  exchange,  bearing  date.  Lam- 
dan^  May  d6th,  18S5,  and  purporting  to  be  drawn  by  one 
John  Stociley  (meaning  the  said  plaintiff)  upon,  and  to  he 
accepted  by  the  Dowager  Lady  Page  Turner ^  for  6,0004t 
with  interesti  payable,  twelve  months  after  d^te,  to  the  or* 
der  of  the  said  John  StocUey^  for  value  received  (mean-r 
ing  the  said  bill  of  exchange  so  drawn  by  the  plaintiff 
upon,  and  so  accepted  by  the  said  Dame  France^  P^ge 
Turner  as  aforesaid,  and  of  which  the  plaintiff  was  so  pos- 
sessed as  aforesaid),  I  (meaning  the  said  ITiomaeBinnM)  dp 
hereby  give  notice,  on  behalf  of  the  said  Dowager  Lady 
Page  Turner,  that  she  haa  not  accepted  such  bill  (meaning 
the  aforesaid  bill  of  exchange  so  drawn  and  accepted  as 
aforesaid,  and  of  which  the  plaintiff  was  so  possessed), 
and  that,  if  her  name  should  appear  on  any  such  in^trur 
ment  (meaning  the  aforesaid  bill  of  exchange  so  drawn  and 
accepted  as  aforesaid,  and  of  which  the  plaintiff  wa^  so 
possessed  as  aforesaid),  the  same  (meaning  the  name  of  the 
aforesaid  Dame  Frances  Page  Turner)  has  been  forged^ 
or  her  handwriting  to  the  said  acceptance  of  the  said  bill 
of  exchange,  if  genuine,  has  been  obtained  by  fraud,  in  to- 
tal ignorance  on  her  part  of  the  intended  effect  of  the  sig- 
nature: Any  person  who  will  give  positive  information  to 
me  (meaning  the  said  Thomas  Binm)  of  the  party  in  pos- 


IN  TUB  KIOUTH  YEAR  OF  GEO.  lY.  379 

iCstioD  of  the  said  instrument  (meaning  the  said  bill  of  ex-         1827 
change  lo  drawn  and  accepted  at  aforesaid^  and  of  which 
the  plaintiff  was  so  possessed  as  aforesaid)  shall  be  hand- 
somely rewarded. — Tkinnas  BinnsJ*  ^ 

The  declaration  contained  other  nine  counts^  setting  out 
various  parts  of  the  libel ;  but  none  of  them  containing  any 
express  innuendo  of  forgery  or  fraud.  The  defendant 
pleaded  the  general  issue. 

The  cause  was  tried  before  Lord  Chief  Justice  Best^  at 
the  Sittings  at  Wettminster  after  last  Michaelmas  Term. 
His  Lordship  permitted  the  plaintiff's  witnesses  to  be  ex- 
amined on  the  part  of  the  defendant  touching  the  truth  of 
the  assertions  contained  in  the  alleged  libel;  not  by  way 
of  justification,  but  to  shew  the  animus,  and  the  absence 
of  malicious  intentioni  with  which  it  was  published.  On 
the  part  of  the  plaintiff,  it  was  objected  that  this  course 
of  examination  was  improper,  inasmuch  as  it  was  giving 
the  defendant  the  advantage  of  a  justification,  which  he 
had  not  put  upon  the  record.  His  Lordship  over-ruled 
the  objection.  It  was  then  contended,  on  the  part  of  the 
defendant,  that  the  advertisement  was  inserted  by  Binns 
as  the  agent  of  Lady  Turner,  and  that  he  was  authorized 
in  inserting  it  by  way  of  caution  to  the  public;  and  there- 
fore that  it  was  a  privileged  publication,  and  not  action* 
able  without  proof  of  express  malice — citing  Delaney  v. 
Jones  (a). 

His  Lordship  told  the  Jury,  that  proof  of  express  malice 
was  requisite  to  the  maintenance  of  the  action ;  that  the 
nature  of  the  publication  repelled  the  inference  of  malice; 
and  that,  if  the  act  of  an  authorized  person,  it  was  a  privi- 
leged communication:  and  be  left  it  to  them  to  say,  whe- 
ther or  not  the  publication  was  made  bond  fide. 

The  Jury  returned  a  verdict  for  the  defendant^  the  point 
as  to  the  evidence  being  reserved  for  the  opinion  of  the 
Court. 

(u)  4£8p.Re|>.  191. 
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Mr.  Serjeant  Wilde,  accordingly,  in  the  last  term,  ob- 
tained a  rule  nm  that  this  verdict  might  be  set  aside  and 
a  new  trial  had,  on  the  grounds  of  misdirection,  and  that 
the  evidence  in  question  had  been  improperly  received. 

Mr.  Serjeant  TtMy,  on  a  former  day  in  this  term,  shew- 
ed cause. — The  question  is,  whether  this  advertisement 
contains  a  libel  on  the  plaintifF,  and  whether  the  circum- 
stances of  its  publication  were  not  such  as  to  render  it  a 
privileged  communication.    It  fixes  no  imputation  upon 
the  plaintiff;  making  no  mention  of  him  otherwbe  than  as 
the  drawer  of  the  bill.    The  object  of  the  advertisement 
was  merely  to  caution  the  public  against  taking  the  bill  as 
the  acceptance  of  Lady  Turner;  calling  for  information 
respecting  it,  and  offering  a  reward  for  its  restoration. 
The  libel  could  not  be  taken  to  apply  to  the  plaintiff,  with- 
out an  innuendo  of  forgery  or  fraud.     Delaney  v.  Jones  is 
an  authority  to  shew,  that  an  advertisement  published  bond 
fide  for  the  purpose  of  obtaining  information,  or  warning 
the  public,  is  not  libellous.    That  case  is  not  affected  by 
Broum  v.  Croome  (a),  from  which  it  is  manifestly  distin- 
guishable.    There,  an  advertisement  in  a  public  paper, 
strongly  reflecting  upon  the  character  of  the  plaintiff,  was 
held  libellous,  although  published  with  the  avowed  inten- 
tion of  convening  a  meeting  of  the    plaintiff's  credi- 
tors (he  having  been  declared  bankrupt)  for  the  purpose 
of  consulting  upon  the  measures  proper  for  their  own  se- 
curity ;  as  the  legal  object  might  have  been  attained  by 
means  less  injurious.     Lord  EUenborough  there  said: 
''  The  question  is,  whether  the  defendant  was  justified  in 
publishing  the  advertisement  to  the  world,  when  all  the 
communication  which  was  necessary  might  have  been  made 
in  a  manner  less  injurious.     A  communication  sufficient 
for  the  purpose  might  have  been  made  in  measured  lan- 

(fl)  2  Stark.  N.  P.  C.  297. 
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guage.  The  want  of  proper  caution  had  rendered  the 
publication  actionable,  as  being  published  to  the  world  at 
large:  this  inade  an  essential  distinction;  in  the  case  of  a 
brief  to  counsel,  for  instance,  the  publication,  as  between 
the  attorney  and  the  counsel,  might  not  be  libellous,  and 
yet,  if  it  were  to  be  printed  and  published,  there  might  be 
a  libel  in  every  line.  Every  unauthorized  publication  to 
the  detriment  of  another  was,  in  point  of  law^  to  be  consi-* 
dered  as  malicious."  In  Edmonson  v.  Stevenson  (a),  which 
was  an  action  by  a  female  servant  against  her  former  mis*!' 
tress  for  slander  in  giving  her  a  character,  Lord  Mans* 
field  said:  ''This  is  not  to  be  considered  an  action  in  the 
common  way  for  defamation  by  words,  but  the  gist  of  it 
must  be  malice,  which  is  not  implied  Arom  the  occasion 
of  speaking,  but  should  be  directly  proved;  this  was 
a  confidential  declaration,  and  ought  not  to  have  been 
disclosed."  So,  in  Bromage  v.  Prosser  (6),  malice  was 
held  to  he  the  gist  of  the  action.  Mr.  Justice  Bayley 
there  said:  ''In  actions  for  such  slander  as  is primd facie 
excusable  on  account  of  the  cause  of  speaking  or  writing 
it,  as  in  the  case  of  servants'  characters,  confidential  advice 
or  communications  to  persons  who  ask  it,  or  have  a  right 
to  expect  it,  malice  in  fact  must  be  proved  by  tlie  plain- 
tiff." The  evidence  therefore  was  properly  admitted,  to 
shew  the  motive  of  the  defendant  in  publishing  the  libel, 
and  the  absence  of  malice.  The  communication  was  at  all 
events  privileged,  as  being  an  authorized  communication, 
made,  by  way  of  caution  to  the  public,  by  the  agent  of  the 
party  injured  by  the  supposed  fraud.  In  Lakey.  King  (c),  a 
petition  to  the  House  of  Commons  was  held  to  be  privilege 
ed.     In  Fairman  v.  Ives  {d),  the  declaration  charged  the 


(a)   Bui.  Ni.  Pri.  7th  edit.,  by  Payne,  475. 

Bridgman,  B.  (c)  1  Saund.  120. 

(6)  4  Bam.  &  Cress.  255 ;  S.  C.  (d)  1  Dow.  &  RyL  252|  S.  C  5 

6  Dow.  &  RyJ   9.96i  1   Car.  &  Barn.  &  Aid.  642;  1  Chit.  Rep.  85. 
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IS37*  defendant  with  publisIitDg  a  UkI,  purparting  to  be  a  p^ 
titiqn  to  the  Secretary  at  War»  wfaiefa  was  aet  out  as  fol- 
lows:— ^  Your  petitioner  solicits  your  Lord^ip's  wett- 
known  justioe  and  disposition  to  benevolence  to  be  ex^ 
tended  towards  him,  by  directmg  an  officer  in  his  Majes* 
ty's  service,  Captain  W.  B.  Fairman  (the  plaintiff),  to  dis-^ 
charge  a  debt  which  has  been  due  to  your  petitioner  above 
four  years,  and,  akhougfa  frequently  applied  for,  has  never 
been  noticed  by  Captain  FtUrmtrnf  but  unjustly  and  im* 
fairly  he  has  deprived  your  petitioner  of  any  redress,  ex- 
cept through  your  Lordship's  humane  coaaideraiioni  by 
fjpviwig  «A  addnesB  (as  will  appear  by  the  inclosed)  where 
he  had  no  credit,  nor  even  was  known.  Your  petitioner 
begs  most  humbly  to  inclose  icopies  of  two  bails  of  ext 
change,  one  for  100/.,  and  the  other  for  75L  10#.,  which 
your  petitioner  received  in  payment  as  money,  .an4#  when 
chie.  Captain  Faimum  had  given  no  order  to  pay  them, 
either  at  his  agent's^  or  at  the  address  of  his  bills,  whene 
yinir  petitioner  was  informed  he  did  not  reside,  nor  di|i 
they  know  any  thing  About  his  bills.  Since  that  periods 
your  petitioner  has  repeatedly  written  to  Captain  Fairman^ 
wlbo,  although  he  has  received  the  letters,  hasjiever  na» 
ticed  them,  and  has  conceded  himself  from  a  just  and  lawr 
fnl  demand.  Your  petitioner  has  no  other  wish  in  ad«- 
dressing  your  Lordship,  but  that  your  influence  may  be 
extended  towards  hin^  by  ordering  Captain  Fairman  to 
disobarge  his  debt."  At  the  trials  Lord  Chief  Justice 
jtbboit  told  the  Jury,  that,  if  they  thought  that  the  peti- 
ikion  oentained  only  a  fair  .and  honest  .statement  of  fac^ 
according  to  the  understanding  of  the  party  who  sent  it^ 
they  ought  .to  find  a  verdict  fbr  the  defendant ;  which  tb^ 
accordingly  did.  His  Lordship  afterwards,  on  a  motion 
for  a  new  trial,  said  (a) :  "  I  think  that  it  was  a  good  an^- 
swer  to  the  action,  upon  the  plea  of  not  guilty*  for  tb^ 

(iz)  5  Bam.  &  Aid.  644. 


ClCM£NT. 


IN  THE  BmHTH  YEAR  OF  GEO.  IV,  383 

defetidtat  to  shew  tliat  the  paper  in  questioii  Vaft  Address^  1827- 
fed  %o  the  Secretary  at  War  bond  Jlde,  for  the  purpose  of  ^^^^^^^^ 
obtaining  redress,  and  not  for  the  purpose  of  sbtideriiig 
the  plaintiff.**  On  principle  and  authority,  therefore,  this 
verdict  ought  to  be  supported,  on  the  grounds — first, 
that  the  evidence  admitted  was  properly  admitted— se- 
condly, that  there  was  no  imputation  on  the  plaintiff  in 
the  advertisement,  so  as  to  constate  it  a  libel — llnrdly, 
th&t  the  Jury  have  found  that  it  was  published  bondjide, 
and  therefore  lihe  ptiblication  was  privileged. 

Mr.  Serjeant  Wiide  and  Mr.  Serjeant  Spankie^  in  sup- 
port of  the  rule, — The  libel  (contains  a  dircfct  charge  -of 
forgery  or  fraud  upon  some  person  connected  with  the 
bill;  and,  inasmoch  as  that  forgery  or  fraud,  if  any  such 
Acre  were,  would  necessarily  be  for  the  benefit  of  the 
drawer,  whom  the  advertisement  states  to  be  the  plaintMT, 
it  must  be  itit^ded  that  the  charge  wa&  applied  to  him. 
iThe  true  principle  Is  laid  down  by  Lord  Ettenborougk,  in 
Br'otcne  v.  Croome,  viz.  "  that  every  tiiiaf//Aori)teif  publica- 
tion to  the  detriment  of  another,  was,  in  point  of  hw,  to 
be  considered  a^  malicious.^'  The  allegation,  therefore, 
that  the  defendant  published  the  libel  of  and  concerning 
the  plaintiff,  was  a  sufficient  innuendo  of  the  intention  to 
fit  Upon  him  the  bharge  of  forgery  or  fraud.  It  has  been 
contended,  that  this  was  a  privileged  publication,  and 
'bond  fide  made  for  the  purpo&e  of  warning  the  public. 
Perhaps,  it>(rduld  have  "been  excusable,  had  theadvertise- 
inent  been  confined  to  the  giving  a  caution  to  the  public 
aga^fii^t  taking  the  bill;  but 'it  should  have  gone  no  fmrAier 
than  was  absolutely  necessary  for  the  purpose  of  that 
cautioti.  At  all  events,  the  defendant  ought  not,  tinder 
the  general  issue,  to  hare  been  afiowed  to  prove  the  truth 
of  the  allegations  in  the  libel.  To  excuse  the  publication 
of  slanderous  matter,  a  justification  must  appear  on  the 
record;  as,  in  trespass  for  false  imprisonment,  the  defend- 
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ant  cannQt,  under  the  general  issuei  justify  the  apprehen- 
sion of  the  plaintiff  on  a  suspicion  of  felony;  be  must 
plead  it  specially. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court: — 

Questions  of  considerable  importance  have  been  rais- 
ed in  this  case^  which  the  Court  are  not  now  called 
upon  to  decide.  The  first  question  was^  whether  the  de- 
fence should  not  have  been  specially  pleaded;  not  by 
averring  the  truth  of  the  facts  stated  in  the  alleged  libel, 
but  by  stating  the  facts,  to  shew  it  to  be  a  privileged  com- 
munication. Had  the  case  depended  upon  that  point 
only,  we  shoqld  have  thought  it  a  very  fit  subject  for 
further  consideration.  In  Lake  v.  King,  the  matter  re- 
lied upon,  to  shew  the  publication  to  be  privileged,  was  put 
upon  the  record.  In  Curry  v.  Walton  (a),  the  Court 
doubted  whether,  under  the  plea  of  the  general  issue,  in 
an  action  for  a  libel,  the  defendant  might  shew  it  to  be  a 
true  statement  of  what  occurred  in  a  Court  of  Justice  (6). 
It  would,  perhaps,  be  more  wise  for  parties  in  future  to 
put  their  defence  upon  the  record.  We  merely  throw 
'  this  out  for  the  purpose  of  calling  the  attention  of  ^the 
profession  to  it.  It  is  not  necessary  for  us  no,w  to  decide 
the  point;  for,  we  are  all  of  opinion  that  the  publication 
set  forth  in  this  declaration  was  not  a  libel  on  the  plain- 
tiff. There  is  no  innuendo  to  make  the  libel  apply  to 
him^  and  even  if  the  declaration  had  contained  any 
such  innuendo,  the  case  would  still  be  left  in  considerable 
doubt.  The  advertisement  merely  stated,  that  the  bill  in 
question  bad  been  forged,  or  the  handwriting  of  Lady 
Turner  to  the  acceptance,  if  genuine,  had  been  obtained 

(a)  1  Bos.  &  Pul.  625;  S,C.  I  5  Dow.  & Ryl. 447;  S.  C.  3  Barn. 
Esp.  Rep.  457.  &  Cress.  556. 

{b)  And  see  Duncan  ▼.  Thwaites^ 
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by  fraud,  in  total  ignorance  on  her  part  of  the  intended  1827. 
effect  of  the  signature.  There  is  no  reflection  on  the 
plaintiff's  character.  It  is  stated  that  the  plaintiff  was 
the  drawer  of  the  bill;  but  he  might  have  drawn  it  with 
perfectly  honest  intentions.  It  is  not  insinuated  that  the 
acceptance  was  forged  by  him,  or  that  he  was  a  party  to 
any  fraud  practised  in  the  obtaining  it.  If  there  were  any 
circumstances  to  shew  that  the  publication  was  intended 
to  convey  an  idea  that  the  plaintiff  was  concerned  in  the 
fraud,  that  should  have  been  alleged  by  way  of  innuendo. 
It  is  suiBcient  for  us  to  say,  that  this  is  no  such  innuendo^ 
and  therefore  that  this  is  no  libel.  The  plaintiff  himself 
could  only  feel  aggrieved  by  the  publication,  from  a  con- 
sciousness that  his  character  was  so  bad  that  no ;  person 
could  see  the  advertisement  without  suspecting  him  to  b^ 
implicated  in  the  fraud.  On  these  grounds,  we  are  of 
opinion  that  the  rule  for  a  new  trial  should  be — 

Discharged. 


Nightingale  r.  Barnard.  Wednadav^ 

^^  May  16M. 

X  HIS  was  an  action  brought  to  recover  the  sum  of  8/L  a  Terdiet  wu 
4*.,  for  goods  sold  and  delivered.     At  the  trial,  a  verdict  '^JfJIi^  *Mect 
was  taken  for  the  plaintiff,  subject  to  the  award  of  an  ar-  to  an  award,  and 
bitrator,  the  costs  to  abide  the  event.     The  arbitrator  found  that  the 
.  found  that  the  demand  had  been  reduced  by  part  pay-  J^iJ^d^t^iJU 
ment  before  action  brought,  to  \L  18«.,  for  which  sum  he  ^®«*  ^y  p*>^^ 

®  payment  before 

directed  the  verdict  to  stand.  action  broughL 

The  Court  or- 
dered a  suggef  • 

Mr.  Serjeant  Wtlde,  on  a  former  day  in  this  term,  pb-  ^doJ^'ih^rouT" 
tained  a  rule  fiMi,  to  enter  a  suffgestion  on  the  roU,  un-  under  the  ifi^- 

dk*€X  Court  of 

der  the  Middlesex  Court  of  Conscience  Act  (a),  to  de-  conscience  act, 

23  Oee,  S,  c.  38, 
(fl)  23  Geo.  2,  c.  33,  by  which     shaU  and  may  be  lawftil  to  and  !j„f;fSff^JJ^e,^ 
it  is   enacted  (s.  I)— *<That  it     for  the  suitors  of  the  county  court 
VOL.  XII.  c  c 
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BARKAan. 


priTC  the  plaintiff  of  his  costs,  on  the  ground  that,  at  the 
time  the  action  was  brought,  the  defendant  lived  within 
the  jurisdiction  of  that  Court,  and  was  liable  to  be  sum- 
moned there. 


Mr.  Serjeant  Taddy  now  shewed  cause. — In  the  case  of 
M^Collam  v.^  Carr  (o),  the  Court  refused  to  allow  a  sug^ 
gestion  for  costs  under  this  act,  where  the  original  debt 
was  above  forty  shillings,  but  had  been  reduced  below 
"(hat  sum  by  a  balance  of  accounts.  At  all  events,  in  the 
present  case,  the  defendant  is  precluded  by  the  terms  of 
the  reference  from  making  this  application  to  the  Court, 
inasmuch  as  he  has  thereby  agreed  that  the  costs  should 
•abide  the  event. 

Mr.  Serjeant  Wilder  in  support  of  his  rule,  was  stopped 
by  the  Court. 


of  MiddhuXf  together  with  the 
county  clerk  of  the  said  county, 
in  county  court  assembled,  or  the 
major  part  of  them  the  said  coun* 
ty  clerk  and  suitors  so  assembled, 
upon  any  plaint  to  be  entered  in 
the  said  county  court,  in  any  suit 
where  the  debt  or  damages  shall 
not  amount  to  the  sum  oi  forty 
ihUlingt,  to  proceed  in  a  summary 
way,  and  from  time  to  time  to 
md&e  such  order  or  decree,  or- 
ders or  decrees,  as  shall  seem  to 
them,  or  the  mqor  part  of  them 
so  assembled,  to  be  just  and 
agreeable  to  equity  and  good  con- 
Bcience.**  (s.  19.)  <'And  that, 
in  case  any  action  of  debt,  or  ac- 
tion of  amanptU,  shall  be  com- 
menced and  prosecuted  in  any  of 
his  Mi^wty's  Courts  of  record  at 


Westmmtter,  and  the  defendant  or 
defendants,  at  the  time  of  such 
action  brought,  shall  live  or  reade 
in  the  said  county  of  MiddUtex, 
and  be  liable  to  be  summoned  to 
the  sdd  county  court,  and  the  Jury, 
up^n  the  trial  bf  the  cause,  shall 
find  the  damages  for  the  plaintiff 
under  the  value  of  40s.,  unless  the 
Judge  shall  in  open  Court  certify 
on  the  back  of  the  record  that  the 
freehold  or  title  to  the  plaintiff's 
land  principally  came  in  question, 
or  that  an  act  of  bankruptcy  prin- 
cipally came  in  question  at  such 
trial,  then  and  in  such  case  no 
costs  shall  be  awarded  to  the  plain- 
tiff, but  the  defendant  shall  be 
entitled  to  and  recover  double 
costs  of  suit." 
(a)  1  Bos.  &  PuL  223. 


BA&HAfkO. 
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Lord  Chief  Justice  Best.— By  the  statute  23  G^o.2,  1627. 
c»  33,  8.  1,  the  Middlesex  Court  of  Conscience  is  empow-  ^^^^^^^^^^j^^ 
ered  to  proceed  summarily  in  all  cases  where  the  debt  or  ^  v. 
damages  shall  not  amount  to  the  sum  of  forty  shillings; 
and,  by  the  19th  sedition,  it  is  provided,  *'  that,  in  case  any 
action  of  debt,  or  action  upon  asiumpsii,  shall  be  com- 
menced and  prosecuted  in  any  of  his  Majesty's  Courts  of 
TCcord  at  Westmimter^  and  the  defendant  pr  defendants, 
at  the  time  of  such  action  brought,  shall  live  or  reside  in 
.the  said  county  of  MidtUeseXf  and  be  liable  to  be  sum- 
nooned  to  the  said  county  court,  and  the  Jury,  upon  the 
trial  of  the  cause,  shall  find  the  damages  for  the  plaintiff 
under  forty  shillings,  unless  the  Judge  shall  in  open  Court 
certify,  on  the  back  of  the  record,  that  tl^e  freehold  or 
title  to  the  plaintiff's  land  principally  came  in  question,  or 
that  an  act  of  bankruptcy  principally  came  in  question  at 
such  trial,  then  and  in  such  case  no  costs  shall  be  award- 
ed to  the  plaintiff,  but  the  defendant  shall  be  entitled  to 
and  recover  double  costs  of  suit."  Here,  the  arbitrator 
has  found,  that,  at  the  time  the  action  was  brought,  the 
plaintiff  was  not  entitled  to  recover  to  the  extent  of  forty 
shillings.  A  reduction  of  the  damages  by  a  set-off,  has 
been  held  not  to  entitle  the  defendant  to  a  suggestion;  for, 
the  plaintiff  may  not  be  aware  of  the  nature  or  amount  of 
the  set-off  (a):  but,  where  the  debt  has  been  reduced  be- 

(o)  See  Hanmu  v.  Larkin  (7  by  payment  on  account — second^ 

J.  B.  Moore,  68;  S.C.  3  Brod.  ly,  where  it  may  be  redncible  by 

&  Bing.  257)9  where  Lord  Chief  set-off— thirdly,  as  in  the  present 

Justice  Dalias  said:  **l  forbear  case,  where  there  is  a  demand  for 

to  enter  into  the  conrideration  of  measured  work  and  labour,  and 

the  case  of  a  money  demand  re-  in  which  it  may  have  been  a  fiedr 

dnelble  by  set-off;  but  there  are  question  for  a  Jury  to  decide  what 

many  aspects  in  which  the  claim  of  is  due.    It  seems,  that,  in  such  a 

a  party  to  enter  a  suggestion  under  case,  the  Jury  may,  without  im- 

the  statute  (48  Geo.  3,  c.  61)  may  putation  on  the  fumess  of  the 

present  itself  to  this  Court— first  plaantiff^s  proceedings,  find  less 

where  a  demand  greater  than  40s.  to  be  due  than  the  sum  actually 

has  been  reduced  to  less  than  40s.  demanded;  and,  with  a  view  to 

cc2 


Baenard. 
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1927.        low  forty  shillings,  by  payments  made  before  the  cpmr 
., '     "  mencement  of  the  action,  as  the  plaintiff  must  be  presum- 

NlOHTINOALE  *^  i      i  !_• 

r.  ed  to  be  cognizant  of  the  fact,  the  act  precludes  him 

irom  suing  in  the  superior  Courts  (a).  In  the  case  of 
M*CoUam  v.  Carr^  the  point  upon  which  the  decisioa 
principally  turned  was,  that  the  contract  was  not  made 
within  the  jurisdiction  of  the  Court  of  Conscience,  but 
on  the  high  seas.  Lord  Chief  Justice  Eyre  there  said: 
'*  Is  there  any  case  where  the  ultimate  balance  of  an  ac* 
count  only  being  under  forty  shillings,  the  Court  has  al- 
lowed a  suggestion?  I  should  pause  upon  such  a  case, 
since  the  most  intricate  point  in  accounts  between  mer- 
chant and  merchant  might  by  this  means  come  to  be  de- 
cided in  tlie  county  court."  But  in  Bateman  v.  Smith  (6), 
where  the  demand  was  cut  down  by  a  plea  of  infancy, 
Lord  EUenborough  said:  '^  It  is  assuming  the  whole 
question  here,  to  say  that  the  original  debt  was  above 
forty  shilliiigs,  for  the  Jury  have  found  the  damages  to  be 

the  dedsioa  on  a  motion  like  the  auump$it  for  work  and   labour, 

present,  it  must  always  be  a  ques-  The  plaintiff *s  claim  (which  was 

tion  whether  or  no  the  pluntiff  for  about  14/.)  was  disputed,  part 

had  reasonable  and  probable  cause  of  the  work  bdn  j^  alleged  to  have 

to  litigate  such  a  demand."    But  be^a  done  on  a  joint  speculation, 

in  Shaddick  v.  Bennett  (4  Barn.  &  and  other  part  (the  painting  of 

Cress.  769 ;  S.C.  7  Dow.  &.  Ryl*  two  portraits),  a  mere  return  for 

229),  Lord  Chief  Justice  Abbott  civilities  received  by  the  plaintiff 

said:  ''I  am  of  opinion  that  the  at  the  hands  of  the  defendant, 

debt  for  which  tlie  action  is  brought  The  Jury  having  found  a  verdict 

must  be  asceruined  by  the  sum  for  the  plaintiff  for  31.  3s.,  the 

wkkh  is  afterwards  actually  reco"  Court  granted  a  rule  for  entering 

vered.    The  verdict  alone  can  be  a  suggestion,  under  the   London 

evidence  of  the  sum  recovered.  Court  of  Conscience  Act,  39  &  40 

By  holding  otherwise,  we  should  Geo.  3,  c.  104,  s.  12,  to  deprive 

often  open  a  door  to  great  liti-  the  plaintiff  of  costs, 

gation."  The  rule  established  in  (a)  See  Chadwkk  v.  BuMumg^ 

this  case  was  subsequently  adopt-  8  Dow.  &  Ryl.  155 ;  S.  C.  S  Bam. 

ed  in  this  Court,  in  Harris  v.  Wid'  &  Cress.  532. 

doufton,  decided  in  HUary  Term,  (b)  14  East,  301,  a  case  upon 

10  Geo.  4.   That  was  an  action  of  this  act. 
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ander  forty  shillings.'*  That  gets  rid  of  the  objection 
taken  by  Lord  Chief  Justice  £yr^  in  M'CoUamv,  Carr. 
Where  the  demand  has  been  reduced  by  payment,  there 
seems  no  good  reason  why  recourse  should  not  be  had  to 
the  Court  of  Conscience.  The  agreement  that  the  costs 
should  abide  the  event,  means  the  legal  event, 

Mr.  Justice  Park. — In  Clarke  v.  A$keu>  {a\  the  au« 
thority  of  M^CoUam  v.  Carr  was  disputed.  The  Court 
of  King's  Bench  there  held,  that^  where  the  debt  which 
was  originally  above  was  reduced  below  forty  shillings 
by  part  payment  before  the  action  brought,  the  case  was 
within  the  Sautkwark  Court  of  Conscience  Act,  22  Geo.  2, 
c.  47,  which  was  similar  in  its  terms  to  the  act  now  under 
consideration.  I  am  of  opinion  that  the  rule  should  be 
made  absolute. 

Mn  Justice  Burrough. — Until  the  statute  8  Geo.  2,  c. 
24f,  a  plea  or  notice  of  set-off*  was  no  answer  to  the  action. 
The  set-off*  admits  the  plaintifi^s  right  of  action  to  a  cer- 
tain extent.  But  here  the  debt  has  been  reduced  by  pay- 
ment to  1/.  ISs.y  a  fact  of  which  the  plaintiff^  must  be  as- 
sumed to  have  been  cognizant. 

Mr.  Justice  Gaselee  concurred. 

Rule  absolute  (6). 

(a)  8  Bsit,  28.  And  see  Welchen  {b)  An  to  the  time  within  which 

▼.  Le  Felieikr  (1  Chit.  Rep.  636,  it  is  necessary  to  apply  to  enter 

n.},  wliere  it  was  held,  that  the  de-  the  sug^gestion,  see   Watcham  v. 

fendant  cannot  enter  a  suggestion  Cook,  2  Mau*  &  Selw.  348;  Cal^ 

on  the  roll  under  the  Middlaex  vert  v.  Ewrard,  5  Mau.  &  Selw. 

Court  of  Conscience  Act,  where  a  510;  HippesUy  y.  Laying,  7  Dow. 

verdict  is  found  foron«fAi^iiig  da-  &  Ryl.  265;   .S.  C.  4  Bam.  & 

mages  on  an  issue  taken  upon  a  Cress.  863. 
plea  in  abatement  of  mimomer. 
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Wedfiadm,  Ann  and  CHARLOTTE  Jenkins  V.  BiDDULPH,  Esq. 

May  16fA.      ^^ 

lo  «n  actbn  1  HIS  was  an  action  on  the  case  against  the  Sheriff  of 

Sheriff  for  a  Herefordshire  for  a  false  return  of  non  suniintfentre  to  a 

noHH^hu^  writ  of  pluries  capias  ad  respondendum  issued  against  the 

A '  ?f  ^  plaintiffs  at  the  suit  of  one  John  James,  per  quod  James 

were  waived,  proceeded  to  waire  the  plaintiffs,  as  by  the  writ  and  re- 

Spenaeuf re-*"  tUTTi,  remaining  of  record,  fully  appeared ;  and  they  were 

vening  Ae  py|.  ^^  great  expense  in  applying  to  the  Court  to  reverse 

tbat  the  plain-  the  waiver,  and  their  lands  were  seized  into  the  hands  of 

tiflb  were  only       .,      ^ 
entitled  to  re-      tne  Lrown, 

^  thei««if  rj^Yie  cause  was  tried  before  Lord  Chief  Justice  Best,  at 
the  Sittings  at  Westminster  after  last  Michaelmas  Term. 
In  support  of  the  allegation  of  waiver  in  the  declaration, 
the  plaintiffs  produced  the  writ  of  exigent  and  return, 
indorsed  by  the  coroner,  but  did  not  prove  any  recorded 
judgment  of  waiver.  It  was  thereupon  objected,  on  the 
part  of  the  defendant,  that  the  evidence  was  insufficient 
to  support  the  declaration. 

It  further  appeared,  that  the  taxed  costs  of  the  plain- 
tiffs in  reversing  the  waiver  had  been  paid  by  the  defend* 
ant,  and  that  the  action  was  proceeded  in  for  the  purpose 
of  recovering  also  the  extra  costs  paid  by  the  plaintiffs  to 
their  attorney.  For  the  defendant,  it  was  contended,  that 
he  was  not  liable  to  the  extra  costs;  at  all  events  not  in  a 
joint  action,  unless  it  were  shewn  that  they  had  been  paid 
by  the  plaintiffs  out  of  a  joint  fund. 

A  verdict  was  taken  for  the  plaintiffs  for  8/.,  the  amount 
of  the  extra  costs^  leave  being  reserved  to  the  defend- 
ant to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  either  of  the  above  objections  was  well 
founded. 

Mr.  Serjeant  fVikk  accordingly,  in  the  last  term,  ob- 
tained a  rule  nisi  to  enter  a  nonsuit.    He  referred  to 
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Smelair  y.  Eldred  (a),  where,  in  an  action  for  a  oialictous  1827« 
arrest,  it  was  held,  that  the  plaintiff  could  not  recover  da* 
mages  for  extra  costs;  and  Hathatoay  v.  Barrow  if),  where 
it  was  ruled  by  Sir  James  Mansfield^  that,  in  an  action  for 
malfeasance,  whereby  the  plaintiff  incurred  costs  in  judi- 
cial proceedingSi  he  cannot  recover  either  costs  ordered  to 
be  paid  in  the  shape  of  special  damagCi  or  the  extra  costs 
as  between  himself  and  his  attorney.  He  also  moved  in 
arrest  of  judgment,  on  the  ground  that,  on  the  face  of  the 
record,  the  plaintiffs  were  under  a  legal  disability,  inas- 
much as  it  appeared  that  they  had  been  waived,  but  it 
did  not  appear  that  the  waiver  had  been  reversed:  the 
judgment  of  the  Court,  howeveri  did  not  embrace  this 
point  (c). 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  term, 
shewed  cause. — ^The  cases  referred  to  apply  to  the  parties 
on  the  record.  Sinclair  v.  Eldred  was  an  action  for  a 
malicious  arrest;  Lord  Chief  Justice  Mansfield  there 
said  (d) — **  This  b  certainly  a  new  species  of  action,  I 
mean,  considering  it  as  an  action  to  recover  the  extra 
costs,  for  there  was  no  proof  of  any  inconvenience  of  any 
sort  arising  to  the  plaintiff,  except  in  the  payment  of  more 
costs  than  the  law  allows  him,  and  which  therefore  he 
ought  not  to  recover.**  In  Hathaway  v.  Barrow^  the 
costs  were  taxed  between  the  parties  by  the  Master. 
Here,  however,  the  Sheriff  was  never  before  the  Protho- 
notary;  he  is  sued  for  a  misfeazance,  whereby  the  ex- 
penses in  question  have  been  entailed  upon  the  plaintiffs, 
and  for  which  there  can  be  no  reason  why  they  should  not 

ia)  4  Taunt.  7*  6anc,  but  the  judgment  of  the 

(6)  1  Gampb.  161.  Court  proceeded  solely  upon  the 

(c)  The  objections  taken  at  the  point  relative  to  the  right  of  pa*. 

trial,  as  to  the  proof  of  the  wu-  ties  to  recover  for  extra  costs. 

ver,  as  also  as  to  the  maintenance  (d)  4  Taunt.  9. 

of  a  joint  action,  were  discussed  in 
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be  fidly  indemnified.  A  contrary  doctrine  would  pcttvent 
attomies  from  recovering  from  their  clients  costs  necessa* 
rily  incurred  for  them. 

Mr.  Serjeant  Wilde  was  heard  in  support  of  his  rule. 

Cur.  adv.  tult. 

Lord  Chief  Justice  Best  now  delivered  the  opinion  of 
the  Court: — 

This,  was  an  action  brought  against  the  Sheriff  of  Here^ 
fordshire  by  two  plaintiffs,  wherein  they  seek  to  recover 
a  compensation  in  damages  for  a  false  return  to  a  pluries 
capicts  issued  against  them  at  the  suit  of  one  John  James; 
to  which  writ  the  Sheriff  made  a  return  of  iton  sunt  inven^ 
iaif  when  one  of  the  plaintiffs  was,  in  fact,  in  his  custody 
at  the  time:  in  consequence  whereof  <7a»ie«,  the  plaintiff 
in  the  original  action,  proceeded  to  waive  the  present 
plaintiffs.  At  the  trial,  I  thought,  that,  as  this  was  a  joint 
action,  the  plaintiffs  could  only  recover  such  costs  as  they 
had  jointly  incurred  in  getting  rid  of  the  waiver,  the  con- 
sequence of  the  false  return  (a).  Tlie  first  objection  urged 
was,  that  the  plaintiffs  had  not  duly  proved  the  judgment 
of  waiver  alleged  in  the  declaration;  but  it  is  not  neces- 
sary for  us  to  decide  that  point,  as  we  are  clearly  of  opin- 
ion that  the  extra  costs  are  not  recoverable  in  this  action. 
The  two  cases  cited  on  the  part  of  the  defendant  are  de- 
cisive; they  are  founded  in  good  sense;  for,  when  the 
Court  orders  that  a  party  shall  recover  costs,  they  order 
that  he  shall  have  all  costs  that  he  is  entitled  to;  and  when 
the  amount  is  ascertained  and  allowed  by  the  officer,  the 
party  can  claim  no  more.  A  difficulty  has  been  suggested 
as  to  the  rights  of  attomies;  but  they  stand  in  a  different 
position :  for,  the  attorney  may  have  particular  instruc- 

(a)  See  Barrett  v.  CoUins  (10  J.  B.  Moore,  446),  and  the  authoritie* 
there  cited. 
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tions  fipom  his  client,  to  warrant  him  in  incurring  costs 
which  the  oflBcer  could  not  allow  as  against  the  other  party.        ^^^^  ^ 
On  this  ground,  therefore,  we  are  of  opinion  that  a  nonsuit  «. 

should  be  entered.  iDwir  • 

Judgment  of  nonsuit. 


Kellen  v.  Bennett.  ^!u^''V^^* 

May  16M. 

JLHIS  was  an  action  brought  by  a  seaman  against  the  where  a  witness 
owner  of  the  Vansiiiart,  a  South  Sea  Whaler,  for  wages.    *>■**  ^ffj"^  »^ 

'  '  ®  the  tnal  to  rc- 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  at  lease  his  inter- 
the  Sittings  at  Guildhall  after  last  Hilary  Term.    The  Kfused  to^granc 
plaintiff  it  appeared  had  served  onboard  the  vessel  during  fhr«orn'd\hat 
a  period  of  ten  months,  having  been  taken  on  board  at  ^«  *>»d  mis-ap- 

prehended  the 

New  2!ealand;  and,  on  his  quitting  the  ship,  the  captain  effect  of  the  re- 
gave  him  the  following  certificate:—  '  Ih^^ady^^t" 

execute  one. 

''  These  are  to  certify  that  John  Kellen  has  served .  ten 
months  on  board  the  ship  Vansittart,  is  an  excellent 
whalesman,  and  worthy  the  situation  as  headsman.  -  He 
is  a  sober  and  discreet  man.  W  B'* 

On  the  part  of  the  defendant,  the  master  was  called  to 
shew  the  terms  upon  which  the  plaintiff  entered  the  ship. 
He  was  asked  whether  he  was  not  paid  in  proportion  to 
the  net  proceeds  of  the  voyage.  He  admitted  that  he  was. 
He  was  thereupon  objected  to  as  being  interested,  and, 
being  asked  whether  he  would  release  his  interest,  and 
the  nature  of  the  release  fully  explained  to  him,  he  refused 
so  to  do. 

A  verdict  was  found  for  the  plaintiff  for  50/. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  new  trial  had. — He  produced  an  affidavit  by  the  master 
of  the  Vansittart,  which  stated,  that  he  did  not  under* 
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1837.  Stand  the  nature  of  the  question  put  to  him  at  the 
trial,  as  io  releasing  his  interest;  that  he  was  now  ready 
to  rdease  it,  though  in  fiict  he  had  no  interest — ^his  re- 
compense as  captain  consisting  of  a  certain  portion  of  the 
oil  obtained  in  the  voyage;  and  that,  by  the  practice  of  the 
trade,  the  owner  could  not  set  any  kind  of  charge  agamst 
ikkat  portion.  There  were  also  affidavits  by  the  defendant 
and  by  another  person  to  a  similar  effect. 

Mr.  Serjeant  Taddy  now  shewed  causci  upon  an  affida* 
^t  of  the  pkiintiffi  stating,  that,  upon  one  occasion,  the 
defendant  had  referred  him  to  the  ship's  husband  for  pay- 
ment, though  he  afterwards  refused  to  pay  hun,  and  stat- 
ed that,  if  he  recovered  at  law,  he  would  deduct  the  amount 
from  the  captain's  share  of  the  oil;  and  that  the  captain 
had  said  it  would  be  2O0L  out  of  his  pocket  if  the  plaintiff 
recovered.  It  was  also  sworn,  that,  when  an  additional 
hand  was  taken  on  board  to  assist  in  the  course  of  a  voy- 
age, it  was  the  practice  to  charge  the  expense  of  his  wages 
against  the  oil  to  be  divided  between  the  captain  and  crew. 
The  learned  Serjeant  contended  that  it  would  be  a  dan- 
gerous precedent  to  send  a  cause  down  again  upon  sucb 
grounds;  particularly  as  there  was  no  affidavit  of  merits. 

Mr.  Seijeant  Wilde,  in  support  of  his  rule. — The  appli- 
cation on  the  part  of  the  defendant  is,  that  his  witness  may 
be  heard  by  the  Jury.  The  defence  intended  to  be  set  up 
was,  that  the  plaintiff  was  found  upon  an  island  in  the 
South  Sea,  and  was  taken  on  board  from  motives  of  charity, 
and  that  he  had  left  the  ship  in  the  middle  of  tiie  voyage. 
The  agreement  for  wages,  if  there  was  any,  was  made  by 
the  captain,  and  hb  testimony  has  not  been  beard- 
Lord  Chief  Justice  Best.— It  would  be  too  much  to  dis- 
turb the  verdict  on  such  affidavits;  neither  the  defendant 
nor  the  master  swears  tiiat  there  was  no  contract. 
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Mp.  Justice  Park.— I  am  of  opinion  that  this  vetdiet  ^^^^ 
ought  not  to  be  set  aside.  The  master  does  not  swear  that 
he  had  no  interest,  but  only  that  he  did  not  undentaad 
the  nature  of  the  question  put  to  him  as  to  releasing  hii 
interest*  But,  if  he  had  understood  it,  would  he  have  re- 
leased any  interest  he  had?  It  appears  that  he  has  since 
admitted,  that  it  was  the  intention  of  the  owner  to  charge 
him  with  the  pla!ntiff*s  wages,  and  that  he  would  be 
2002.  out  of  pocket  if  the  plaintiff  recovered.  There  is 
nothing  on  the  affidavits  to  shew,  that,  if  the  cause  were  to 
go  down  again,  the  verdict  would  be  different. 

Mr.  Justice  Burrough  and  Mr.  Justice  Gaselbe  con<> 

curring— 

Rule  discharged. 


Spratt  and  Another,  Assignees  of  Lynch,  a  Bankrupt,       Friday, 
V.  HoBHOUSE,  Bart.,  and  Others.  ^'^  ^®'*' 

J  HIS  was  an  action  of  tuntmpsit  brought  by  the  plain-  z,  wmpommi- 
tifis,  assignees  of  one  Lynch,  a  bankrupt,  for  money  had  ^^^Jj^ulL"^ 
and  received  by  the  defendants  to  their  use,  and  for  money  which  was  depo- 
due  upon  an  account  stated  with  them.  fenduitiuaie- 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  "i^.*^A'dv^to 
at  the  sittings  at  GuUdhaU  after  the  last  term.    The  facta  <^  from  L^ 

T,f  haTinga  fun 

proved  were  as  follow —  of  6501.  in  th« 

The  bankrupt,  I^fnch,  being  possessed  of  the  lease  of  a  fen£lit[/]^^ 

with  L,  to  pur- 
chase hii  lease,  &c.,  for  1,6902.  8j.  1 1  A;  hat  he  not  hafing  snfBdent to  compieCe  the  poichase,  the  de- 
fendants consented  to  advance  the  sum  requind,  retaining  the  lease  as  security.  L.,  7*.,  and  one  2)., 
a  derk  of  the  defendants,  met  to  effect  the  transfer,  when  T,  drew  a  draft  on  the  defendants  in  feTonr 
of  £.  for  l,690iL  3«.  11^  which  was  handed  over  to  D.,  wImi^  on  L/«  executing  the  transfer  to  2*., 
gave  him  a  draft  on  the  defendants  for  iHL  8«.  M,^  the  difference  between  the  amount  of  their  debt 
and  th*t  of  the  putchase-monej.  L.  had  committed  an  act  of  baakn^icy,  and  the  defendants 
received  notice  fiom  a  creditor  not  to  pay  the  draft,  as  a  doek»t  would  be  ttrmek  against  him.  The 
defendants  refused  to  pay  the  draft  when  presented,  but  they  afterwards  paid  it  under  an  indemni- 
fy: — HMt  tbmi  the  assignees  of  L,  might  recover  the  «mount  from  the  dtfendaoU  in  an  action  fef 
money  had  md  reoeived;  and  that  the  defendants  had  suiBdent  notice  ctf  Che  bankruptcy  of  ^ 
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1827.  public-house  called  The  Crooked  BiUeii,  and  being  indebt- 
ed to  the  defendants,  his  brewers  (who  carried  on  business 
under  the  firm  of  Whitbrecul  ^  Co),  to  the  amount  of 
1,S76/.  14tf.  7d,9  as  a  security  for  that  sum,  deposited  his 
lease  in  their  hands.  After  this,  becoming  embarrassed, 
he  sold  by  auction  his  interest  in  The  Crooked  BiUeii  to 
one  TempreU.  On  the  6th  October ^  18S6,  there  remained 
due  from  TempreU  to  Lynch,  in  respect  of  this  purchase, 
1,690/.  8s.  lid.;  and  at  that  time  TetnpreU had  in  the  de- 
fendants' hands,  the  result  of  previous  dealings  with  them, 
650J!.  TempreU  being  unable  to  pay  the  1 ,690/.  Ss.  \\d.,  to 
Lynch  at  the  day  appointed,  the  defendants  agreed  to'ad^ 
vance  him  1,040/.  3^.  lie/.,  which,  together  with  the  65(Mi 
already  in  their  hands,  would  enable  him  to  meet  his  eiv^ 
gagement.  The  consideration  for  this  advance  was,  that 
they  should  retain  in  their  hands,  by  way  of  security,  the 
lease  of  The  Crooked  Billeti,  taking  TempreU  as  their  debt- 
or, instead  of  Lynch,  for  the  1,275/.  14^.  7d,  due  from  the 
latter. 

Accordingly,  on  that  day,  TempreU,  Lynch,  and  Dod- 
eon,  the  defendants'  clerk,  met  together,  when  TempreU 
drew  a  check  on  the  defendants  in  favour  of  Lynch,  for 
1 ,690/.  Ss,  lid.; and  Dodson,  who  received  it,  upon  LyneVs 
executing  the  transfer  of  The  Crooked  Bittett  to  TempreU, 
gave  him  {Lynch)  the  following  draft  on  Messrs.  ff^hiibread 
Sf  Co.,  for  414/.  Ss.  6c/.,  the  sOm  remaining  of  the  l,690/» 
Ss.  lid.,  after  deducting  the  1,275/.  14^.  Id.  due  from 
Lynch  to  the  defendants: — 

''London,  6th  October,  1826. 
''  Messrs.  WkUbread  %  Co. 

*'  Pay  Mr.  Lynch,  or  bearer,  four  hundred  and  fourteen 
pounds  eight  shillings  and  six-pence. 

£414 :  8 :  6.  Thomas  F.  Dodson:' 

TempreU  was  thereupon  let  into  possession  of  The  Crook* 
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edBiVetU  Lynch  having  committed  acts  of  bankruptcy  1827 
in  July  and  on  the  28th  September  preceding  this  transac* 
tion,  on  the  evening  of  the  6th  of  October ^  a. clerk  of 
Messrs.  Currie  ^  Co.,  creditors  of  Lynch,  gave  Dodson, 
the  defendants'  derk,  notice  not  to  pay  Lynch  the  above 
draft,  as  a  docket  would  be  struck  against  him;  and^ 
when  the  draft  was  presented  the  next  morning  by  a  friend 
oS  Lynch,  BaH^  another  of  the  defendants'  clerks,  in  con- 
sequence of  this  notice,  refused  payment.  That  same 
morning,  the  7th,  Spraii,  the  plaintiff,  also  a  creditor  of 
Lynch,  told  Ball  not  to  pay  the  draft,  as  a  docket  was  about 
to  be  struck  agunst  Lynch.  The  draft  was  aflerwards 
presented  by  the  bankers  of  Currie  ^  Co.,  when  the  de- 
fendants refused  to  pay  it  without  a  guarantie,  which  being 
given,  it  was  paid  by  them  on  the  12th  October.  On  the 
11th  October,  a  docket  was  struck  against  Lynch,  and  a 
commission  of  bankrupt  issued  against  him  on  the  i8th« 

Upon  this  state  of  facts,  his  Lordship  left  it  to  the  Jury 
to  say,  whether  the  defendants,  before  paying  the  draft  for 
414/.  8s.  6d.,  had  received  notice  of  LyncKs  having  com- 
Oiitted  an  act  of  bankruptcy ;  and  whether  the  transaction 
between  Temprell  and  Dodson,  the  defendants*  clerk,  was 
equivalent  to  a  passing  of  money. 

The  Jury  returned  a  verdict  for  the  plaintiffs — damages 
414<.8«.6dL;  and  found  that  the  transaction  between  Tem^ 
prell  and  Dodson  was  the  same  as  if  money  had  passed.  , 

Mr.  Serjeant  Wilde,  on  a  former  day  in.  this  term,  obr 
tained  a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  or  a  new  trial  had,  on  the  grounds — 
first,  that  the  sum  in  question  was  not  money  had  and  re- 
ceived by  the  defendants  to  the  use  of  the  bankrupt  or 
his  assignees — secondly,  that  the  defendants  had  no  such 
notice  of  an  act  of  bankruptcy  committed  by  Lynch  as  to 
entitle  the  plaintiffs  to  maintain  the  action;  as  the  notice 
that  a  docket  would  be  struck  was  not  conclusive  notice 
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that  an  aet  of  bankniptcy  had  been  committed:  or  that,  at 
all  eventsj  the  notice  after  the  check  was  given  was  imma- 
terial. He  cited  Wilkins  v.  Casey  (a),  where  a  factor  gave 
his  acceptance  to  his  principal  for  the  amount  of  goods 
sold  on  account,  after  a  secret  act  of  bankruptcy  by  die 
principal,  but  without  notice  thereof  to  the  &ctor,  and,  qf^ 
ter  notice  of  the  bankruptcy,  the  factor  paid  his  accept- 
ance to  the  holder  of  the  bill — and  it  was  held,  that  the 
payment  was  protected  by  the  1  Jac.  1,  c.  15,  s.  14. 

Mr.  Serjeant  Ttaddy  now  shewed  cause. — ^Though  no 
money  passed,  yet,  as  the  defendants  acknowledged  that 
they  held  the  414^  Ss.  6dL  on  account  of  Lynch,  he  was  in 
a  situation  to  sue  them  for  that  sum.  In  Longehamp  v. 
Ketmey  (6),  it  was  held,  that,  if  one  person  obtain  possea- 
aion  of  goods  intrusted  to  another  to  be  sold  at  a  fixed 
price,  and,  at  the  time  when  the  goods  are  to  be  delivered, 
or  the  price  accounted  for,  refuse  to  do  either,  and  the 
person  to  whom  they  were  intrusted,  being  threatened 
with  an  action,  pays  the  fixed  price  to  the  owner,  such 
person  may  recover  against  him  who  took  possession,  in  an 
action  for  money  had  and  received.  In  Tailock  v.  Har^ 
ris  (c),  Mr.  Justice  BuUer  said:  **  Suppose  A.  owes  B. 
100/.,  and  JB.  owes  C  1002.,  and  the  three  meet,  and  it  is 
agreed  between  them  that  A.  shall  pay  C.  the  100/.;  B.*z 
debt  is  extinguished,  and  C  may  recover  that  sum  against 
if." — ^referring  to  Israel  v.  Douglas  {d),  where,  A.  being 
indebted  to  JB.  for  brokerage,  and  JB.  indebted  to  C.  for 
money  lent,  B.  gave  an  order  to  A.  to  pay  to  C  the  sum 
due  firom  A.  to  £•  as  a  security,  on  which  C.  lentB.  a  fur- 
ther sum;  and  the  order  was  accepted  by  A.:  on  the  re- 
fusal o{A.  to  comply  with  the  order — ^held,  that  C.  might 
DMuntain  an  action  for  money  had  and  received  against  him. 

(a)  7  Term  Rep.  711.  (c)  3  Term  Rep.  160. 

(6)  Doa^.  137.  {d)  1  H.  Blae.  239. 
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In  fFilionr.  Cotipfemcf  (a),  where  die plaintifi  were  credi- 
tors and  the  defendants  debtors  to  7.  ^  Co.,  and,  by  the 
consent  of  all  parties,  an  arrangement  was  made,  that  the 
defendants  shoold  pay  to  the  plaintiflB  the  debt  due  from 
them  to  71  j-  Co»,  it  was  held,  that,  as  the  demand  of  T. 
^,  Co.  on  the  defendants  was  for  money  had  and  received,* 
the  plaintiffs  were  entitled  to  recover  on  a  count  for  money 
had  and  received  against  the  defendants.  That  case  is  a 
conclusive  authority.  In  Glgn  v.  Baker  (i),  the  phdntiflb 
and  the  defendant  each  lodged  their  respective  India  bonds 
with  the  same  bankers,  who  afterwards  privily  and  without 
the  defendant's  authority  sold  his  bonds,  and,  upon  his  de- 
mand of  them,  delivered  up  to  him  the  bonds  of  the  plain- 
ts, to  the  same  total  amount,  and  payable  to  the  «une  ob- 
ligee (being  nlways  the  treasurer  of  the  company,  who  in- 
dorses such  bonds  in  blank  before  they  are  circulated), 
•but  having  different  numbers  and  bemg  for  separate  sums, 
and  tiberefore  manifestly  diBtinguishable  from  his  own 
•bcrnds,  though  the  defendant  did  not  know  that  they  were 
the  property  of  another,  but  was  told  by  the  bankers  that 
they  had  exchanged  bis  original  bonds  for  these — ^it  was  held, 
that  the  defendant,  having  sold  these  bonds  so  received 
^from  his  own  agents,  who  had  acted  maldjide  in  passing 
them  to  him,  was  liable  to  answer  over  to  the  plaintiffs  for 
the  amount,  in  an  action  for  money  had  and  received 
to  their  use.  The  like  doctrine  is  laid  down  in  Comy$u^M 
,DigeMt{c)^  Upon  all  these  authorities,  therefore,  it  is 
clear,  that,  where  the  debt  of  an  intermediate  person  is  ex- 
tinguished by  the  assent  of  all  parties,  it  may  be  treated  as 
money  had  and  received  for  the  use  of  the  party  to  whom 
it  b  transferred. 

The  notice,  that  a  docket  would  be  struck  against 
Lgnekt  was  sufficient  to  put  the  plaintiffs  on  their  guard. 


(a)  6  Bsm.  &  Aid.  22&  (c)  Ht. '' Aetkm  upom  the  Can, 

(6)  13  East,  609.  tipoii  Aswmpui*  (B.  15.). 
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1837.  and  lo  warrant  their  refusal  to  pay  the  check.  It  waa  not 
necessary  that  there,  should  be  a  formal  notice  of  an  act  of 
bankruptcy ;  it  was  enough  that  the  defendants  had  reason  to 
believe  that  the  party  was  a  bankrupt.  In  King  v.  Leiik  (a), 
it  was  held,  that,  if  a  trader  become  a  bankrupt  by  lying 
in  prison  two  monthn  after  an  arrest,  his  assignees  may 
maintain  an  action  for  money  had  and  received  against  4 
person  who,,  after  notice  that  a  commission  would  be  is- 
sued against  him,  sells  his  goods  and  pays  him  the  pro- 
duce before  the  two  months  are  expired.  The  case  of 
.Wilkins  v..  Casey  is  manifestly  distinguishable;  there,  a 
factor,  after  notice  of  the  bankruptcy  of  his  principal,  paid 
a  bill  accepted  by  him  before  notice,  for  the  amount  of 
goods  sold  on  account;  and  Lord  Kenyon  held,  that  the 
receipt  of  the  acceptance  was  equivalent  to  payment.  In 
the  present  case,  however,  the  check,  being  without  a 
stamp,  and  not  being  drawn  on  bankers,  cannot  be  held  to 
be  equivalent  to  payment.  The  payment,  therefore,  was 
not  bandfidet  or  within  the  protection  of  the  6  Geo.  4,  c. 
IG,  8..8S,  it  being  made  after  notice  that  a  docket  was 
about  to  be  struck  against  the  payee. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule. — The  evi- 
dence in  this  case  is  not  suflScient  to  sustain  the  action  for 
money  had  and  received.  The  money  was  lent  by  the 
defendants  to  Temprellf  without  any  reference  to  Lynch. 
At  TemprelPe  desire,  they  were  to  pay  4I4<2.  %s.  6d.  to. 
Lynch;  but,  in  case  of  non-payment.  Lynches  only  claim 
'would  have  been  on  TemprelL  No  debt  was  due  from 
the  defendants  to  the  bankrupt ;  therefore  money  had  and 
received  is  not  maintainable  against  tliem.  The  check  is 
not  evidence  that  they  had  money  of  his  in  their  hands; 
a  mere  agreement  to  make  a  loan  does  not  constitute  a 
debt    It  was  the  duty  of  the  defendants  to  pay  the  check 

.  («)  2  T^rm  Rep.  141. 
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Mcording  to  TemprelFs  order;  the  money  was  paid  on  his 
behalf,  totally  unconnected  with  the  transaction  as  between 
DempreU  and  Lynch.  The  giving  a  cheek  which  is  after- 
wards paid  is  an  absolute  payment  at  the  time  of  giving  it« 

Notice  that  a  docket  is  about  to  be  struck  against  a 
party  is  clearly  not  notice  of  an  act  of  bankruptcy.  The 
docket  is  obtained  upon  the  oath  of  the  petitioning  credi- 
tor,  that  he  belietes  an  act  of  bankruptcy  has  been  com- 
mitted; it  is  often  a  mere  speculation.  By  the  49  Geo.  S« 
c.  135|  the  striking  of  a  docket  was  made  notice  of  an  act 
of  bankruptcy;  but  that  being  found  to  be  unjust,  it  was 
altered  by  the  49  Geo,  3,  c.  121.  Here,  however,  the  no- 
tice was  merely  that  a  docket  toould  be  struck  against  Lynch» 
In  Sowerby  v.  Brooks  {a)  the  issuing  of  a  cMimission  was 
held  not  to  be  of  itself  sufficient  notice  to  the  world  of  an 
act  of  bankruptcy  having  been  previously  committed. 

Lord  Chief  Justice  Best. — This  was  an  action  by  the  as- 
signees of  one  Lynch,  a  bankrupt,  to  recover  from  the  de- 
fendants (he  sum  of  414/.  8s.  6c/.  paid  by  them  to  the  bank- 
rupt's order  after  his  bankruptcy.  It  has  been  objected 
that,  under  the  circumstances,  an  action  for  money  had 
and  received  will  not  lie  against  the  defendants.  I  am 
clearly  of  opinion,  on  the  authority  of  decided  cases,  and 
on  principles  that  cannot  be  disputed,  that  the  action  will 
fie.  It  has  been  contended  on  the  part  of  the  defendants 
that  they  never  had  in  their  hands  money  belonging  to  the 
bankrupt,  but  that  the  transaction  amounted  to  a  mere 
loan  of  money  by  them  to  TemprelL  If  my  view  of  the 
case  at  Nisi  Prius  was  correct,  the  defendants  had  in  their 
hands  414/.  8s.  6d.  of  the  money  of  LyncKs  assignees. 
If  the  proper  form  of  action  has  not  been  adopted,  the 
platntiffs  must  adopt  another  course  to  recover  that  sum. 
But  I  take  the  principle  to  have  been  clearly  established, 

(a)  4  Bam.  &  Aid.  623. 

VOL.  XII.  D  D 
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1827.^  from  the  case  of  Langehamp  v.  Kenny  to  the  present  time, 
thati  if  aparty  gives  another  that  which  is  directly  conyertible 
into  cash,  an  action  for  money  had  and  received  will  lie  to 
recover  it«  The  firsts  of  that  case  were  these:  The  de* 
fendant  had  got  possession  of  a  masquerade  ticket,  which 
the  plaintiff  had  received  from  one  Mrs.  Comely  to  dis- 
pose of,  and  to  account  for  after  the  masquemde,  by  paying 
the  value  or  returning  the  ticket*  When  the  defendant 
was  called  upon  by  Mrs.  Comely  to  account,  he  refused  (o 
do  so;  whereupon  she  threatened  to  arrest  the  plaintiff, 
who  then  paid  her  five  guineas,  the  value  of  the  ticket, 
and  sued  the  defendant  for  so  much  had  and  received  to 
his  use ;  and  it  was  held  that  the  action  lay*  That  case 
goes  far  beyond  the  present.  In  Pickard  v.  Bankes  (a),  a 
stake-holder  receiving  country  bank-notes  as  money,  and 
paying  them  over  wrongfully  to  the  original  staker,  after 
he  had  lost  the  wager,  was  held  answerable  to  the  winner  in 
an  action  for  money  had  and  received.  Lord  EUenborough 
there  said :  **  Provincial  notes  are  certainly  not  money,  but  if 
the  defendant  received  them  as  money,  and  all  parties 
agreed  to  treat  them  as  such  at  the  time,  he  shallnotnow  turn 
round  and  say,  they  were  only  paper  and  not  money;  as 
against  him,  it  is  so  much  money  received  by  him.*'  So, 
here,  the  check  was  agreed  to  be  treated  as  money.  WU- 
eon  V.  Coupland  is  precisely  in  point.  There,  the  plain- 
tiffi  were  creditors,  and  the  defendants  debtors  to  TaiUaS' 
son  %  Co.  for  money  had  and  received,  and,  by  the  con- 
sent of  all  parties,  an  arrangement  was  made  that  the  de- 
fendants should  pay  to  the  plaintiffs  the  debt  due  from 
them  to  TaiUasson  %  Co*;  and  upon  this  transfer  of  cre- 
dit, it  was  held,  that  the  plaintiff  might  recoVer  against  the 
defendants  in  an  action  for  money  had  and  received.  In 
the  case  of  Fox  v.  Cuiworth,  tried  before  me  at  the  Sum^ 
mer  Assizes  at  Lincoln,  in  1825,  which  was  an  action  for 

(a)  13  East,  20. 
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money  had  and  received^  to  recoTer  certain  country  bank-         1827 
notes,  I  thought  they  might  be  called  money»  and  directed  a 
▼erdiot  for  the  plaintiff;  but  I  reserved  the  point,  and  the 
Court  of  King's  Bench,  on  a  motion  being  afterwards  made 
for  a  new  trial,  held,  that,  as  they  had  been  received  as 
money,  they  might  be  recovered  in  an  action  for  money  had 
and  received.    The  principle  to  be  extracted  from  all  the 
cases  is,  that,  where  the  thing  is  immediately  convertible 
into  money,  and  has  been  treated  as  such,  it  may  be  sued 
for  accordingly.    In  the  present  case,  it  was  left  to  the 
Jury  to  say,  whether  the  check  had  been  treated  as  money. 
They  found  that  it  had,  and  there  is  no  doubt  but  that 
their  finding  was  correct.    Temprellhad  engaged  to  pay  the 
bankrupt  Lynch  1 ,690/.  3s.  1  Id.,  towards  which  he  had  only 
6S01    The  defendants  agreed  to  supply  him  with  the  re- 
mainder.  He  then  says  to  the  defendants — Write  off  what 
Lynch  owes  you,  and  I  will  take  the  debt  upon  myself. 
£^cA  then  ceased  to  be  the  defendants' debtor,  and  Tern- 
prell  became  their  debtor  to  the  extent  of  1,040/.     The 
sum  of  414/.  8^.  6c/.,  the  difference  between  the  1,275/.  149. 
7</.,  the  debt  originally  due  from  Lynch  to  the  defendants, 
and  the  1,690/. 3s.  lid.,  the  sum  to  be  paid  by  TempreU  as 
purchase-money  of  the  house,  remained  to  be  accounted 
for  to  Lynch,  and  he  was  entitled  to  sue  as  for  money  had 
and  received  to  his  use,  before  his  bankruptcy,  and  his  as- 
signees, as  for  money  had  and  received  to  their  use,  after  the 
bankruptcy.    This  action,  therefore,  is  maintainable,  un- 
less the  defendants  have  parted  with  the  money  without 
notice  of  Lynches  having  committed  an  act  of  bankruptcy; 
It  has  been  contended,  that  the  notice  is  of  no  effect,  as  it 
was  not  given  until  after  the  money  was  bound  in  the  hands 
of  the  defendants  by  the  issuing  of  the  draft;  and  that 
therefore  the  case  is  within  the  principle  of  fTilkins  v. 
Casey.    There,  a  factor  gave  his  acceptance  to  his  prin- 
cipal for  the  amount  of  goods  sold  on  account^  after  a  se- 
cret act  of  bankruptcy  of  the  principal,  but  without  notice 
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to  the  factor;  and  after  notice  of  the  bMkruptcy,  the  fac- 
tor paid  his  acceptance  to  the  holder  of  the  bill,  and  it  was 
held,  that  the  payment  was  protected  by  the  1  Jac.  1,  c. 
15,  8.  14.  I  do  not  seek  to  disturb  that  decision;  on  the 
contrary,  I  subscribe  to  it.  The  party  there  was  bound 
by  his  acceptance*  Here^  the  defendants  were  not  bound 
by  their  agent's  giving  the  check,  which  was  a  mere  piece 
of  waste  paper.  The  only  instrument  recognized  as  such 
by  the  stamp-act,  is  a  check  drawn  on  a  banker  within  ten 
miles  of  the  drawer.  This  supposed  check  was  not  presented 
at  the  counting-house  of  the  defendants  until  seven  or  eight 
days  after  it  was  so  given,  and  after  they  had  received  notice 
not  to  pay  it*  At  this  time,  the  money  remained  unbound 
in  the  hands  of  the  defendants,  to  the  use  of  the  plaintiffs, 
as  assignees  of  Lynch.  The  question  is,  whether,  when 
they  paid  the  money,  the  defendants  had  notice  of  the 
bankruptcy  of  Lynch.  Notice  of  a  docket  is  certainly  not 
notice  of  an  act  of  bankruptcy.  It  must  be  made  appear 
that  the  party  had  reason  to  suppose  that  an  act  of  bank- 
ruptcy had  been  committed.  That  is  not  in  this  case  to 
be  collected  from  the  mere  fact  of  the  defendants*  having 
received  notice  that  a  docket  would  be  struck  against  the 
bankrupt ;  but  they  refused  to  pay  the  check  without  an 
indemnity,  which  clearly  shews  that  they  were  aware  of 
the  bankrupt's  situation:  they  had  information  sufficient  to 
put  them  on  their  guard.  In  equity,  in  the  case  of  a  pur- 
chase, direct  notice  of  an  incumbrance  has  never  been 
held  to  be  necessary ;  it  is  enough  if  the  party  has  been 
told  sufficient  to  put  him  upon  his  guard.  The  rule  is, 
that,  where  a  purchaser  could  not  have  satisfied  himself 
with  a  title,  but  by  looking  at  a  deed  which  was  necessary 
to  complete  the  title,  he  shall  be  holden  to  have  done 
so;  otherwise  he  must  take  the  consequence  of  crassa 
negUgentia  (a).     By  the  late  bankrupt  act  (i),  a  party  is 

(o)  See  Vin€r*$  Abridgment,  tit.  "  Notice:'    (6)  6  Geo.  4,  c.  16,  s.  82. 


IN  THB  EIGHTH  YEAR  OF  GEO.  IV. 


405 


HOBHOU8E. 


not  liable  to  refund  money  bond  fide  paid  to  the  bankrupt  1827. 
after  an  act  of  bankruptcy,  unless  he  had  notice  of  the  sfratt 
same;  and  the  issuing  of  a  commission  is  not  of  itself  no- 
tice  of  an  act  of  bankruptcy^  unless  the  persons  to  be  af- 
fected by  such  notice  may  reasonably  be  presumed  to  be 
apprized  of  it  (a).  Although,  therefore,  notice  that  a 
docket  was  about  to  be  struck  against  Lynch^  was  not  of 
itself  sufficient^  yet,  as  the  defendants  required  an  indem- 
nity before  they  would  pay  the  money,  it  might  fairly  be 
presumed  that  they  were  aware  of  an  act  of  bankruptcy 
having  been  committed;  there  was  abundant  evidence  to 
warrant  the  Jury  in  the  conclusion  they  have  come  to,  and 
I  see  no  reason  for  disturbing  their  verdict. 

Mr.  Justice  Park. — I  am  clearly  of  opinion  that  the 
verdict  ought  not  to  be  disturbed.  That  which  the  par- 
ties have  dealt  with  as  money  may,  on  the  authority  of 
all  the  cases,  be  recovered  on  the  count  for  money  had 
and  received.  This  was  decided  by  Lord  Ellcnborough 
and  the  Court  of  King's  Bench,  in  Pickard  v.  Bankes. 
Wilson  V.  Coupland  is  precisely  in  point  to  this.  Inde- 
pendently, however,  of  all  authority,  looking  at  the  whole 
transaction,  it  is  clear  that  the  defendants  have  received 
money  to  the  use  of  Lynch.  A  meeting  was  held  by  Teny[h 
rellf  Lynch,  and  Dodson,  the  clerk  or  agent  of  the  defend- 
ants, when  the  account  was  stated  between  them,  and  at 
the  close  the  defendants,  by  their  agent,  admitted  that 
they  held  in  their  hands  414/.  8s.  6d.  belonging  to  Lynch. 

As  to  the  requisite  notice  of  an  act  of  bankruptcy,  the 
83rd  section  of  the  6  Geo.  4,  c.  16,  provides,  "  that  the  is- 
suing of  a  commission  shall  be  deemed  notice  of  a  prior 
act  of  bankruptcy  (if  any  act  of  bankruptcy  has  been  ac- 
tually  committed  before  the  issuing  the  commission),  if  the 
adjudication  of  the  person  or  persons  against  whom  such 

(a)  6  Geo.  4,0.  16,  8.83. 
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conraiiasion  has  issued  shall  have  been  notified  in  the  Lm^ 
don  Gazette,  and  the  person  or  persons  to  be  affected  by 
such  notice  may  reasonably  be  presumed  to  have  seen  the 
same."  I  do  not  say  that  notice  of  an  intention  to  strike  a 
docket  is  per  se  notice  of  an  act  of  bankruptcy ;  but  I  think 
the  Jury  were  warranted,  from  the  evidence  in  this  case, 
in  finding  that  the  defendants  had  notice  of  Lech's  bank- 
ruptcy;  and,  if  the  Court  can  see  that  the  Jury  could  have 
drawn  no  other  conclusion,  they  will  not  interfere.  Con- 
sidering the  circumstances  under  which  the  payment  was 
i^ade,  and  that  the  defendants  required  an  indemnity,  I 
think  there  was  strong  evidence  to  shew  that  they  did  know 
that  Lynch  had  committed  an  act  of  bankruptcy. 

Mr.  Justice  Burrouoh. — I  entertain  no  doubt  on  either 
.point.  The  414/.  8s.  6d.  was  clearly  money  had  and  re- 
received  by  the  defendants  to  the  use  of  the  assignees  of 
Lynch.  There  was  sufficient  evidence  for  the  Jury  to  say, 
that  the  defendants  had  some  notice  of  LyncK$  bank- 
ruptcy. 

Mr.  Justice  Gaselee. — I  concur  in  thinking  that  there 
is  no  ground  for  disturbing  the  verdict  in  this  case.  The 
mere  expression  of  an  intention  to  strike  a  docket  cannot 
be  held  to  be  of  itself  sufficient  notice  of  an  act  of  bank- 
ruptcy; but,  under  all  the  circumstances,  I  think  the  de- 
fendants had  notice  sufficient  to  put  them  upon  their  guard. 
There  was  evidence  enough  for  the  Jury  to  infer  this.  It 
It  was  not  requisite  that  they  should  have  express  notice 
or  knowledge  of  the  fact.  There  is  a  material  distinction 
between  an  acceptance  and  a  check  like  the  present.  Wit- 
kins  V.  Casey  does  not  apply.  The  party  into  whose  hands 
the  instrument  passed,  took  it  with  all  its  infirmities. 

Rule  discharged. 
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Dunn,  Assignee  of  the  Sheriff  of  Middlesex,  t?.  Lowe,      Saturday 
Gent.,  One,  &c.  JMay  im. 

X  HIS  was  an  action  upon  a  replevin-bond  b;  the  assig-  On  a  npievin- 
nee  of  the  Sheriff  o{  Middlesex.  There  were  two  issues*^  the  sheriff  un- 
the  first,  on  »on  est f actum— the  second,  that  the  value  of  l^\^ig^l%^ 
the  goods  in  the  condition  of  the  supposed  writing  obliga-  the  broker  made 
tory  mentioned,  was  not  ascertained  by  the  oath  of  a  ere-  the  foUowing 
dible  witness  duly  sworn  according  to  the  form  of  the  sta-  !^"^J?^."™* 
tute  in  that  case  made  and  provided.  makeUi  oath 

''  that  the  goods 

The  cause  was  tried  before  Lord  Chief  Justice  ^^#/,  at  mentioiiedm 
the  Sittings  at  Westminster  after  last  Hilary  Term.    The  the  fuU°Taiue  of 
attesting  witness  proved  the  due  execution  of  the  bond;  ^^ore-?'— ^ew° 
and  the  under-sheriff  proved  that  the  broker  who  valued  that,  inasmuch 
the  goods  had  been  duly  sworn  by  him  as  to  the  value,  does  not  reqain 
On  the  bond  being  put  m,  the  following  appeared  on  the  ^\ '"^rf®^" 

maririn '-—  should  be  taken 

®     "  by  the  Sheriff, 

but  merely  that 

"  WUUam  Gibbs,  of  No.  9,  Bream's  Buildings,  CJum^  ^^^^^ 
eery  Lane,  in  the  county  of  Middlesex,  broker,  maketh  ©p  <«*»  ^^^ 

^  '  •'  '  .         J  .       •hove  memo- 

oath  and  saith,  that  the  goods  and  chattels  mentioned  m  randum  did  not 

and  referred  to  by  this  bond,  are  of  the  full  value  of  "^^*'«*^*«"p- 
492.  16^.,  and  no  more,  according  to  the  best  of  this  de- 
ponent's skill  and  judgment.    Dated  the  3rd  day  of  May, 

*^^^-  mUiam  Gibbsr 

On  the  part  of  the  defendant,  it  was  objected,  that  this, 
being  in  the  form  of  an  affidavit,  required  an  affidavit 
stamp  (a);  and  that,  as  an  affidavit,  it  was  irregular,  hav- 
ing no  jurat. 

(a)  Ses  the  statute  55  Geo.  3,  on  every  affidavit  to  be  filed,  read, 
c.  184,  Sched,  parti,  which  im-  or  used  in  any  of  the  Courts  of  law 
posed  a  stamp-duty  of  2s.  6d,  up-     or  equity  at  Westminster,  or  of  the 
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A  verdict  was  taken  for  the  plaintiff  on  both  issues, 
with  leave  to  the  defendant  to  move  to  set  it  aside  on  the 
above  objection. 

Mr.  Serjeant  Bosanquet,  on  a  former  day  in  this  term^ 
accordingly  obtained  a  rule  nisi  that  a  verdict  might  be 
entered  for  the  defendant  upon  the  second  issue. 

Mr.  Serjeant  fVilde  now  shewed  cause. — ^The  statute 
11  Geo.  2,  c.  19,  8. 23,  for  the  protection  of  the  Undlord, 
only  requires  that  the  broker  shall  be  sworn ;  no  affidavit 
is  necessary.  The  Sheriff  is  to  take  two  sureties  in  double 
the  value  of  the  goods  distrained;  for  the  security  of  the 
landlord,  the  party  ascertaining  the  value  is  directed  to  be 
sworn;  the  mode  of  swearing  is  left  to  the  discretion  of 
the  Sheriff.  The  practice  always  has  been  to  make  a  me- 
morandum on  the  bond.  The  oath  is  administered  to  the 
appraiser  by  parol.  The  memorandum  is  perfectly  imma- 
terial. In  Middleton  v.  Bryan,  which  was  an  action  of 
debt  on  a  replevin-bond,  Mr.  Justice  Bayley  said  {a)i 
**  The  bond  is  taken  in  double  the  value  of  the  goods  dis- 
trained, and  some  evidence  must  be  given  of  the  value  be- 
fore it  is  entered  into;  and  the  sureties,  by  executing  the 
bond,  admit  that  such  is  the  value." 

The  Court  called  upon — 

Mr.  Serjeant  Boaanquet  to  support  his  rule. — It  was 
incumbent  on  the  plaintiff  to  prove  the  fact,  that  the  value 

Great  Sessions  in  Wales,  or  of  the  the  Lord  Keeper  or  Commission- 
counties  palatine  of  Chester,  Lan-  en  for  the  custody  of  the  Great 
caster,  or  Durham;  or  before  any  Seal,,  sitting  in  matters  of  bank- 
Judge  or  Master  or  other  officer  niptcy  or  lunacy, 
of  any  of  the  sud' Courts;  or  be-  (a)  3  Mau.  &  Selw.  156. 
fore  the  Lord  High  Chancellor  or 


Lowe. 
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of  the  goods  distrained  had  been  duly  ascertained  by  the  1827. 
oath  of  the  appraiser,  according  to  the  form  of  the  statute. 
The  only  proof  offered  was,  not  a  memorandum  by  the 
officer  who  administered  the  parol  oath,  but  an  unstamped 
affidavit  of  valuation  by  the  appraiser.  There  was  no  re- 
cital on  the  face  of  the  bond  that  any  oath  had  been  ad« 
ministered.  The  memorandum  was  the  only  competent 
proof  of  the  valuation,  and  being  without  a  stamp,  it  was 
not  admissible  in  evidence.  Gibbs  deposes  to  the  value 
of  the  goods;  the  memorandum  is  either  an  affidavit  or  an 
appraisement;  and  in  either  case  it  ought  to  have  been 
stamped. 

Lord  Chief  Justice  Best. — The  question  is,  whether 
the  second  issue  in  this  case  has  been  proved — whether 
the  value  of  the  goods  distrained  has  been  duly  ascer* 
tained  by  the  oath  of  a  credible  witness.  I  do  not  feel 
disposed  to  overturn  a  practice  that  has  obtained  in  the 
Sherifi**s  office  for  so  many  years.  The  point  arises  upon 
the  statute  11  Geo.  2,  c.  19,  s.^,  which  was  passed  for 
the  purpose  of  preventing  vexatious  replevins,  and  which 
enacts,  that  officers  having  authority  to  grant  replevins 
shall  take  a  bond  in  double  the  value  of  the  goods  dis- 
trained— *'  such  value  to  be  ascertained  by  the  oath  of 
one  or  more  credible  witness  or  witnesses  not  interest- 
ed in  the  goods  or  distress,  which  oath  the  person  grant- 
ing such  replevin  is  authorized  and  required  to  admi- 
nister." All  that  the  act  requires  b,  that  the  Sheriff* 
shall  satisfy  himself  of  the  value  by  oath  before  he  takes 
the  bond.  No  affidavit  is  necessary.  The  Sheriff*  is 
merely  to  ascertain  the  fact.  The  only  use  of  the  me- 
morandum was,  to  satisfy  the  Sheriff^  that  the  officer  had 
done  his  duty — to  shew  that  the  valuation  bad  been  made« 
and  the  party  sworn.  If  there  had  been  no  memorandum, 
and  the  Sheriff*  had  shewn  that  the  oath  had  been  taken. 
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that  would  have  been  sufEcient.    I  am  clearly  of  opinion 
that  there  is  no  ground  for  diaturbiog  the  verdict. 


The  rest  of  the  Court  concurring*- 


Rule  discharged* 


Saturday,  LooKER  r.  Halcomb  and  Others. 

Minf  19th. 

Treipmu  for  ai-   1  HIS  was  an  action  of  trespass^  for  assaulting  the  plain- 

laulting  and 
impriBoning  the 
plaintiff— Plea, 
that  the  plaintiff 
was  wilfully 
tretpatfing  on 
the  land  and 
breaking  down 
the  hedgei  of 
the  defendant, 
wherefore  he 
apprehended 
him,  and  took 
him  hefbre  a 

^"^^^^^^^^Sh"   ^^"^^^^^  ^^^  spoiled  part  of  the  hedges  of  the  same 

plaintiff  entered   closes: 

broke  down  the  s^id  closes,  and  the  other  defendants,  by  his  authority, 

hedges  in  the 
assertion  of  a 

right  of  way;  Justice  of  the  Peace  for  the  county,  to  answer  the  pre- 

he  did  so  wU-  mises,  and  be  dealt  with  according  to  law;  and,  because  no 

ShCT  pu^^"^  such  Justice  was  to  be  found  near  the  said  closes,  com- 

thui  in  the  ex-  pelled  the  plaintiff  to  go  the  distance  alleged,  to  the  house 

right — Rejoin- 
der, that  die 
plaintiff  was  in 
the  act  of  com- 
mitting wiUul 
damage  to  the 
defendant: — 
Held,  that,  upon 
this  issue,  the 

plaintiff  might  give  evidence  as  to  the  right  of  way  claimed  by  hhn,  in  order  to  shew  qwa  anim 
he  entered  the  locas  in  quo. 


tiff,  seizing  him,  dragging  him  about,  taking  him  into 
custody,  and  forcing  him  to  go  ten  miles  in  a  cart,  &c., 
and  imprisoning  hun  for  twenty-four  hours. 

The  thurd  plea  stated,  that  the  defendant  Halcomb  was 
the  owner  of  certain  closes,  called  the  Conygar  Hill,  &c., 
into  which,  at  the  time  when  &c.,  the  plaintiff  wrongfully, 
injuriously,  and  wilfully  broke  and  entered  with  a  waggon 
and  three  horses,  and  wilfully  broke  down,  prostrated, 
^d,  and  spoiled  part  of  the  hedges  of  the  same 
wherefore  Halcomb,  so  being  possessed  of  the 
OSes,  and  the  other  defendants,  by  his  authority, 
gently  laid  hands  on  the  plaintiff  to  carry  him  before  some 


of  one  F.  Craven,  so  being  such  Justice  as  aforesaid;  and, 
because  the  defendants,  when  they  arrived  at  the  house 
of  the  said  F.  Craven,  were  informed  by  a  servant,  by  the 
order  of  the  said  F.  Craven,  that  he  would  not  hear  them 
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that  day,  and  because  H  was  fate  in  tlie  evening,  the  de-      ^^^ 
fendaats,  at  the  request  of  the  plaintiff,  released  him  out 
of  their  custody. 

The  plaintiff  replied,  that,  at  the  said  time  when  &c., 
he  claimed  to  have,  and  reasonably  thought  he  was  en- 
titled to  have  and  use,  and  that  there  existed,  a  common 
public  highway  over  the  closes  in  which  &c.,  in  the  third 
plea  mentioned,  and  called  the  Cony  gar  Hill,  &c.,  for  all 
the  liege  subjects  of  our  lord  the  King  to  pass  and  re- 
pass; and,  in  the  exercise  of  such  claim  of  right  of  way, 
the  plaintiff  had,  with  the  full  knowledge  of  the  defend- 
ants, passed  and  repassed  on  foot  and  with  carriages  at 
divers  times  before  the  time  when  &c.;  wherefore,  having 
occasion  to  use  the  way  so  by  him  claimed  as  aforesdd, 
and,  at  the  said  time  when  &c.,  claiming  such  right,  and 
believing  that  he  had  it,  the  plaintiff  passed  and  repassed 
with  his  waggon  and  horses  over  the  closes  in  which  &c. 
in  the  said  third  plea  mentioned ;  and  because  the  fences 
in  the  said  third  plea  mentioned  were  obstructing   the 
highway,   so  that  the  plaintiff  could  not  pass  without 
breaking  down  a  small  part  of  them,  the  plaintiff,  in  order 
to  remove  the  obstruction,  and  not  for  the  purpose  of 
doing  wilful  damage,  broke  down  the  said  part  of  the  said 
fences,  doing  no  unnecessary  damage;   which  were  the 
same  supposed  wilful  trespass  and  damage  in  the  said 
third  plea  mentioned:  and  he,  the  said  plaintiff,  continued 
in  the  said  closes  endeavouring  to  make  a  way  for  himself, 
his  cattle,  and  carriages,  and  to  claim  the  right  of  way, 
until  the  defendants,  at  the  said  time  when  &c.,  of  their 
own  wrong,  committed  the  trespasses  in  the  introductory 
part  of  the  said  third  plea  mentioned :  without  this  that 
the  siud  supposed  trespasses  in  the  said  third  plea  mention- 
ed were  wilfully  committed  by  the  plaintiff,  or  for  any 
•other  purpose  than  in  exercise  of  his  claim  of  right  of  way, 
&c.  &c. — new-assigning  a  longer  imprisonment  than  that 
justified  by  the  plea. 
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1B27.  The  defendants  rejoined,  that,  at  the  said  time  when  &c., 

the  plaintiff  was  in  the  act  of  committing  wilful  damage, 
injury,  and  spoil  to  and  upon  the  said  closes,  and  the 
hedges  thereof:  whereupon  issue  was  joined  (a). 

The  cause  was  tried  before  Mr.  Justice  Burroughs  at  the 
last  Assizes  at  Salisbury.  It  appeared  that,  until  within 
the  last  three  or  four  years,  there  had  been  a  public  road 
over  the  closes  in  question,  which  had  been  stopped  up 
by  the  defendant  Halcomb^  the  proprietor  of  the  adjoin- 
ing land ;  that  the  plaintiff,  a  shopkeeper  in  a  neighbour- 
ing village,  claiming  a  right  of  way  over  the  site  of  the  old 
road,  broke  down  a  hedge  planted  by  Halcomb  at  one  end 
of  it,  and  entered  the  close  with  a  waggon  and  horses,  and 
was  in  the  act  of  removing  the  hedge  at  the  other  end 
(having  passed  over  the  close),  when  Halcambf  with  the 
assistance  of  four  of  his  servants,  seized  him,  and,  putting 
him  in  a  cart,  carried  him  to  a  Justice  of  the  Peace,  who 
resided  at  a  distance  of  nine  or  ten  miles.  It  being  late  at 
night  when  they  arrived,  the  magistrate  refused  to  hear 
the  parties,  but  desired  them  to  come  before  him  the 
next  morning.  Halcomb's  servants  released  the  plaintiff, 
upon  his  promising  to  appear  the  next  day.  The  plaintiff 
accordingly  went  to  the  magistrate*s  the  next  morning,  and 
waited  some  houi^s,  but  Halcomb  did  not  appear. 

For  the  purpose  of  shewing  that  he  was  not  trespassing 
maliciously,  or  with  a  view  to  the  wilful  injury  of  the  de- 
fendant's property,  but  was  acting  in  the  bond  fide  asser- 
tion of  a  right,  the  plaintiff  called  several  witnesses  to  prove 
the  right  of  way  over  the  close.  On  the  part  of  the  de- 
fendant, this  evidence  was  objected  to,  on  the  ground  that 
no  issue  was  taken  in  the  pleadings  on  any  supposed  right 
of  way. '  The  learned  Judge,  however,  admitted  the  evi- 
dence, not  for  the  purpose  of  eAablishing  the  right  claim- 
ed, but  to  shew  that  the  plaintiff  did  not  enter  the  close 

(a)  There  was  a  demurrer  to  the  new-aMignmeot,  but  it  was  not  ai^ed. 
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with  intention  to  do  wilful  injury  to  the  defendant  Hal-  1827. 
comb.  The  testimony  of  these  witnesses  shewed  that,  if 
the  plaintiff  had  no  actual  right  of  way  over  the  locus  in 
quo,  he  had  sufficient  reason  to  suppose  that  he  had  such 
right.  The  learned  Judge  therefore  thought  that  the  de- 
fendants were  not  authorized  in  apprehending  the  plaintiff 
under  the  1  Geo,  4,  c.  56. 

The  Jury  accordingly  returned  a  verdict  for  the  plain- 
tiff—damages SOL 

Mr.  Serjeant  Bosanquet^  on  a  former  day  in  this  term, 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside, 
and  a  nonsuit  entered. — He  contended,  that,  there  being 
no  issue  taken  in  the  pleadings  upon  the  right  of  way 
claimed  by  the  plaintiff,  the  evidence  offered  in  support  of 
that  supposed  right  was  not  admissible. 

Mr.  Serjeant  Wilde  now  shewed  cause. — At  common 
law,  a  mere  trespass  would  not  justify  an  imprisonment. 
The  defendants'  plea,  therefore,  is  framed  upon  the  Mali- 
cious Trespass  Act,  1  Geo.  4,  c.  56  (a),  by  the  1st  section  of 
which.  Justices  of  the  Peace  are  empowered  to  award  sa- 
tisfaction for  damages  done  by  wilful  and  malicious  tres- 
passers, and  other  wrong-doers,  to  buildings,  fences,  lands, 
&c. — the  6th  section  containing  an  exception  in  favour  of 
a  party  acting  under  a  fair  and  reasonable  supposition 
that  he  had  a  right  to  do  the  act  complained'  of,  or  was 
hunting,  or  in  pursuit  of  game.  The  plaintiff  in  his  re- 
plication admits  the  trespass,  but  denies  that  it  was  wilful, 
as  alleged  in  the  plea.  The  issue,  therefore,  was,  whether 
or  not  the  plaintiff  was  doing,  wilful  damage  to  the  defend- 
ant Halcomb  when  he  was  apprehended.   Upon  that  issue^ 


(a)  This  statute  is  repealed  by  for  consolidatiDj^  and  amending 
the  7  &  8  Geo,  4,  c.  27-  But  see  the  laws  in  England  relative  to 
the  7  &  8  Geo,  4,  c.  30,  ''  An  act     malicious  injuries  to  property." 

VOL.  XII.  E  E 
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the  evidence,  that  the  plaintiff  was  acting  iA  the  assertion 
of  a  supposed  right  of  way,  was  properly  received,  not  with 
a  view  to  establishing  the  right  of  way,  but  to  shew  that 
his  proceeding  was  not  wilful  and  malicious.  The  statute 
does  not  apply  to  a  party  asserting  a  claim,  but  only  to 
such  as  wilfully  and  maliciously  trespass  on  the  lands  of 
others,  without  any  colour  or  claim  of  right,  and  without 
the  means  of  compensating  for  any  damage  they  might  do. 
The  justification,  therefore,  was  not  made  out. 

Mr.  Serjeant  Bosanquet,  in  support  of  his  rule. — ^The 
third  plea  is  primd  facie  a  sufficient  justification.  The 
statute  applies  to  all  persons  doing  wilful  d^miage  to  the 
fences,  lands,  &c.,  of  another.  If  a  party  means  to  take 
advantage  of  the  exception,  he  must  plead  it,  as  it  is  con- 
tained in  a  separate  and  distinct  clause.  The  simple  issue 
on  these  pleadings  was,  whether  or  not  the  plaintiff  was 
doing  wilful  damage  to  the  defendant  Halcomb.  The  plam- 
tiff  was  not  entitled  to  go  into  evidence  as  to  the  supposed 
right  of  way,  unless  he  had  alleged  it  in  his  replication. 

Lord  Chief  Justice  Best. — I  am  of  opmion  that  there 
is  no  pretence  for  this  motion.  A  statute  which  takes 
firom  the  subject  the  right  of  trial  by  Jury  should  receive 
the  strictest  possible  construction;  nothing  should  be  held 
to  be  within  its  operation  that  is  not  clearly  and  unequivo- 
cally expressed  by  the  legislature.  The  defendants  have 
not  brought  themselves  within  the  letter  and  spirit  of  the 
act.  If  this  were  otherwise,  the  law  in  question  would  be 
an  intoUerable  grievance ;  it  would  place  the  liberty  of  the 
subject  entirely  in  the  hands  of  any  owner  of  property  who 
ihight  conceive  himself  to.be  aggrieved  by  the  assertion  of 
a  claim  of  right.  Difficulties  have  arisen  in  this  case  upon 
the  pleadings.  It  is  not  necessary  to  look  further  than 
the  rejoinder,  the  issue  taken  upon  which  has  properly 
been  negatived  by  the  Jury.  The  evidence  received  upon 
that  isiiue,  on  the  part  of  the  plaintiff,  was  properly  ad- 
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mitted.  The  rejoinder  states^  that,  at  the  time  wheo  &c., 
ihe  plaintiff  was  in  the  act  of  committing  wil/ul  damage, 
injury,  and  spoil  to  and  upon  the  said  close,  and  the  hedges 
thereof.  Upon  the  facts  proved,  I  am  decidedly  of  opin* 
ion  that  the  plaintiff  was  not,  at  the  time  of  the  trespass 
eomplained  of,  in  the  act  of  committing  wi^ul  damage,  in- 
jury, or  spoil  to  the  defendant  Halcomb^  and  that  the  en- 
dence  received  was  material  to  shew  that  he  was  not,  and 
that  the  Jury  have  done  right  in  negativing  the  rejoin- 
der. Another  difficulty  has  been  urged,  viz.  that,  if 
the  plaintiff  was  acting  in  the  assertion  of  a  supposed 
right  of  way,  he  ought  by  pleading  to  have  availed  himself 
of  the  exception  in  the  subsequent  clause  of  the  act,  and 
that  it  was  the  province  of  the  Justice  alone  to  determine 
whether  or  not  the  trespass  was  committed  in  the  assertion 
of  a  claim  of  right.  Undoubtedly,  if  the  defence  had  rested 
upon  an  exception  in  the  statute,  it  ought  to  have  been  dif- 
ferently pleaded.  The  sixth  section,  however,  is  not  in  the 
nature  of  an  exception;  it  is  a  mere  commentary  upon  the 
first  section,  to  explain  the  meaning  of  the  enacting  clause. 
The  preamble  states,  that,  **  Whereas  it  is  expedient  that  a 
more  summary  mode  than  now  by  law  exists,  of  repressing  and 
obtaining  satisfaction  for  damages  done  to  buildings,  land, 
&c.,  by  wilful  and  malicious  trespassers  and  other  wrong- 
doers, should  be  provided;"  that  is,  where  wanton  inju- 
ries are  done  to  others,  without  the  least  pretence  or  claim 
of  right.  The  enacting  part  of  the  clause  goes  on  to  state, 
^  that,  if  any  person  or  persons  shsilwilfuUy  or  mattciousljf 
do  or  commit  any  damage,  injury,  or  spoil  to  or  upon  any 
building,  &c.,"  the  Justices  may  award  satisfaction.  The 
clause  is  merely  directory  to  the  Justice.  The  exception 
in  favour  of  parties  hunting  or  shooting,  clearly  indicates 
the  class  of  trespasses  to  which  the  act  was  intended  to  be 
directed,  vmt.  to  small  trespasses  committed  by  paupers — 
to  save  the  expense  and  inconvenience  of  an  action 
against  a  party  who  would  be  unable  to  pay  damages. 

EE2 


Halcomb. 
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1827.  Against  this  description  of  persons  the  remedy  is  given 
LooKEii  ^here  the  trespass  is  committed  without  any  colour  or 
pretence  of  right;  but  not  against  a  person  in  the  situation 
of  life  of  the  plaintiff,  a  man  in  possession  ofa  waggon  and 
horses,  and  whose  residence  was  known,  and  who  was  in  a 
condition  to  make  a  compensation  in  damages  for  any  in- 
jury he  might  commit  in  the  (perhaps  erroneous)  assertion 
of  a  right.  The  plaintiff  in  this  case  clearly  was  not  a  wil- 
ful and  malicious  trespasser  within  the  spirit  and  meaning 
of  the  act.  He  should  not  have  been  dealt  with  as  such. 
A  trespass  can  only  be  wilful  and  malicious  where  it  is 
committed  by  a  party  who  knows  he  has  no  claim  or  pre* 
tence  of  right  to  enter  the  land;  but,  if  a  man  goes  upon 
another's  land  under  an  idea  that  he  has  a  right  so  to  do, 
he  clearly  does  not  go  wilfully  within  the  meaning  of  the 
act.  If  this  had  been  an  action  of  trespass  against  this 
plaintiff  for  entering  theland,  would  any  Judge  have  certified 
to  give  the  party  his  full  costs,  when  it  appeared  that  the 
trespass  was  committed  under  an  idea  of  right.  A  thing 
is  wilful  only  where  the  party  knows  at  the  time  that  he  is 
doing  a  wrongful  act.  If  from  the  circumstances  it  appear 
that  he  had  reasonable  ground  for  supposing  that  he  had 
a  right,  his  conduct  can  neither  be  called  wilful  nor  mali- 
cious. If  such  a  case  were  held  to  be  within  the  opera- 
tion of  the  act,  a  party  cutting  a  turf  in  the  assertion  of 
a  claim  of  common  of  turbary,  might  be  dragged  before  a 
Justice  at  the  arbitrary  will  of  any  one  who  might  chiise  to 
molest  him.  To  constitute  the  trespass  wilful,  we  must 
be  satisfied  that  it  was  committed  by  the  party  without 
any  right  or  colour  of  right.  Looking  only  at  the  issue 
taken  upon  the  replication,  I  am  of  opinion  that  the  evi- 
dence in  question  was  properly  received.  The  plaintiff 
thought  he  had  a  right  of  way;  and  it  appears  that,  till 
within  the  last  foUr  or  five  years,  the  locus  in  quo  was  a 
public  highway,  and  there  was  no  evidence  to  shew  that  it 
had  ever  been  legally  put  an  end  to.  If  such  a  right  ever 
existed,  it  exists  until  taken  away  by  an  inclosure,  or  by  an 
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order  of  Justices.  There  was  nothing  to  shew  that  it  did 
not  continue  to  exist  as  a  public  way ;  the  plaintifTreasonably 
thought  it  was  stiD  a  public  way,  and  could  not  therefore 
be  called,  in  the  language  of  the  statute,  a  wilful  and  mali- 
cious trespasser.  I  therefore  think  the  verdict  right,  and 
that  the  rule  for  a  new  trial  should  be  discharged. 

Mr.  Justice  Park. — The  single  question  in  this  case  is, 
whether  the  evidence  tendered  on  the  part  of  the  plaintiff 
was  properly  received.  If  it  had  been  offered  for  the  pur- 
pose of  establishing  the  right  of  way,  it  clearly  would  not, 
on  these  pleadings,  have  been  admissible.  It  was  not, 
however,  received  with  that  view,  but  merely  to  satisfy  the 
minds  of  the  Court  and  Jury  whether  the  act  of  the  plain- 
tiff was  wilful  and  malicious,  or  bond  fide  under  a  notion 
that  he  had  a  right  of  way.  Suppose  the  case  were  reversed ; 
if  Halcomb  had  sued  the  present  plaintiff  for  trespassing 
upon  his  land,  and  the  trespass  appeared  to  have  been 
committed  in  the  assertion  of  a  supposed  right  of  way, 
no  Judge  would  have  certified  to  give  the  plaintiff  costs. 
Under  the  circumstances,  I  think  there  was  no  ground  for 
treating  this  plaintiff  as  a  wilful  and  malicious  trespasser, 
and^tbat  the  defendants*  proceeding  was  altogether  unwar- 
ranted. 

Mr.  Justice  Burrovgh  declined  giving  any  opinion,  he 
having  presided  at  the  trial. 

Mr.  Justice  Gaselee. — I  agree  with  the  rest  of  the 
Court  that  the  act  of  the  plaintiff  was  not  a  wilful  and  ma- 
licious trespass  within  the  meaning  of  the  statute,  and 
that,  upon  the  pleadings,  the  evidence  in  question  was 
properly  received.  The  plaintiff  in  his  replication  admits 
the  trespass,  but  traverses  that  it  was  wilfully  committed 
by  him,  or  for  any  other  purpose  than  in  the  exercise  of 
his  claim  of  right  of  way.  The  defendants  by  their  rejoinder 
do  not  tender  an  issue  upon  the  whole  replication,  but  ex- 
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elude  part.  The  rejoinder]  must,  however,  be  taken  with 
reference  to  the  entire  replication.  Upon  the  whole  record, 
I  am  of  opinion  that  the  defendants  had  no  right  to  treat  the 
plaintiff  as  a  wilful  and  malicious  trespasser  within  the 
meaning  of  the  statute,  and  that  the  evidence  was  admis- 
sible to  shew  the  character  of  the  plaintiff's  proceeding. 

Rule  discharged. 


May  2if#.  Levy  v.  Milne. 

Id  an  action  lor  THIS  was  an  action  for  a  libel  published  by  the  defend- 
to  ridicule  Ae  ant  in  a  periodical  work  called  **  The  Spirit  of  the  Times/* 
Sis^Sfflc^w 'in'  "^^^  circumstance  out  of  which  it  arose  was  this:— The 
his  calling,  the  plaintiff,  an  oflScer  of  the  Sheriff  of  Middlesex,  having  a 

Judge  told  the      *^   .       ^  '       .  V 

Jury  that  the  wnt  of  coptos  to  cxccute  upoD  B  party,  went  to  a  house 
Ubeiimii.^The  whcre  he  was  told  he  would  find  him,  and,  though  inform- 
juryaikedwhat  gj  |,y  jjjg  servant  that  no  such  person  resided  there,  he 

sum  would  carry  •'  *  ' 

costs,  and,  being  proceeded  up  stairs  into  a  bed-room,  where,  instead  of  the 

ling  would,  re-*  pcrsou  he  was  in  search  of,  he  found  a  female  in  bed.    For 

for"^  defend^  ^^^^  trespass,  an  action  was  brought  against  the  plaintiff,  in 

ant^The  Court  which  100/.  damages  were  recovered.    The  libel  set  out  in 

granted  a  new 

trial.  the  declaration  consisted  of  the  following  lines,  the  ori- 

ginal of  which  was  illustrated  by  a  wood-cut: — 

L Y  THE  Bum. 

"  *  Come,  follower,  come,' 
Says  L— y,  the  Bum; 
'  We've  rather  a  shy  bird  to  nab  to  day.' 
So,  tUeir  shaadrydan 
Mounted  master  and  man. 
And  o'er  Oxford  Street  stones  they  rattled  away. 

<'  '  Is  the  master  at  home?* 

Says  L ^y,  the  Bum. 

*  No  master  lives  here — ^mine's  the  house  you  see.' 
'  Nay,  Ma'am,  that's  a  hum,* 

Says  L y,  the  Bum : 

So,  up  stbirs  he  marched  right  merrily. 
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"  The  chamber-door  1827. 

Was  locked;  but  no  more 

Cared  L y,  the  Bum,  for  lock  or  key, 

Thao  wine-bibbers  for  the  cork 
They  can  draw  with  a  fork : 
So,  anaah  went  the  door,  and  in  mavehed  be* 

**  Then,  be^eath  the  bed-clothes 
A  head  sunk  and  rose, 
And  then  came  a  squall  and  a  pitiful  squeak — 
*  Fee,  fo,  fum,' 

Says  L y,  the  Bum, 

'  I  smell  the  blood  of  the  man  I  seek.' 

''  Then  off  they  pulled  neat, 
Qidlt,  blanket,  and  sheet; 
But,  instead  of  the  bird  he  would  seize  in  his  nest, 
They  saw  with  surprise 
A  white  neck  and  blackeyes, 
Rjpe  lips,  rosy  cheeks,  and  a  heaving  breast. 

**  Not  Moses,  the  cunning, 

.  When  he  found  they'd  been  funning 

Him  off  with  green  spectacles  not  worth  a  toy; 

Not  poor  Doctor  Caius, 

Who  coold  blister  or  slay  ns. 
When  he  found  he  had  married  a  *  lubberiy  boy/ 

**  Were  struck  half  as  dumb 

As  L y,  the  Bum, 

When  he  found  lumself  baulked  of  his  destined  prey; 

And  no  dog  of  true  mettle 

Tied  to  a  tin  kettle 
E*er  bolted  as  swiftly  and  madly  away. 

**  But  the  worst  job  of  all 

Was  at  Westminster-Hall— 
Counsel's  speech— Judge's  charge— Jury's  verdict— a  sum 
Most  dismally  lost 
For  damage  and  cost: 
And  thus  ends  the  story  of  JU y  the  Bum." 
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The  cause  was  tried  before  Lord  Chief  Justice  Best,  at 
the  Sittings  at  Guildhatly  after  the  last  term.  His  Lord- 
ship told  the  Jury,  that,  inasmuch  as  the  publication  com- 
plained of  was  one  calculated  to  bring  the  plaintiff  into  ri- 
dicule and  contempt,  it  was  a  libel.  The  Jury  having 
asked  his  Lordship  what  siim  would  carry  costs,  and  be- 
ing informed  that  a  shilling  would,  returned  a  verdict  for 
the  defendant. 

Mr.  Serjeant  Adams,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  new  trial  had,  on  the  ground  that  the  Jury  had  impro- 
perly decided  against  the  direction  of  his  Lordship, 
against  the  evidence,  and  contrary  to  law. 

Mr.  Serjeant  Wilde  now  shewed  cause. — Undoubtedly, 
a  publication  manifestly  tending  to  degrade  or  injure,  or 
to  render  a  party  contemptible  in  the  eyes  of  the  world  or 
of  his  friends  and  acquaintance,  is  a  subject  of  complaint; 
but  it  does  not  necessarily  follow,  that  every  story  told  in  a 
ludicrous  tnanner  is  a  libel  (a).  Many  things  may  be  libellous 
in  one  case,  and  not  so  in  another:  regard  must  always  be 
had  to  the  situation  in  life  of  the  party,  to  shew  the  exist- 
ence or  the  degree  of  injury.  The  alleged  libel  was  not 
one  calculated  to  operate  injuriously  upon  the  feelings 
or  property  of  this  plaintiff.  In  cases  of  libel,  the  Jury 
are  judges  of  the  law  as  well  as  of  the  fact.  They  are  bet- 
ter calculated  than  the  Court  to  judge  of  the  effect  of 
the  libel  upon  the  party :  they  are  not  to  be  controlled  by 
the  direction  of  the  Judge.  At  all  events,  as  the  plaintiff 
has  received  no  real  injury,  and  a  second  Jury  would  only 
give,  if  any,  the  most  trifling  damages,  the  Court  will  not 
send  the  cause  down  again.     In  Burton  v.  Thompson  (6), 


(a)  See  Cookv  Ward,  6  Bing.         (6)  2  Burr.  664;  S.  C.  2  Ld. 
409.  Ken.  375. 
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it  was  expressly  determined^  that  a  new  trial  shall  not  be  1827. 
granted  where  the  Jury  have  found  for  the  defendant 
against  evidence,  if  the  plaintiff  appear  to  have  received  no 
real  injury;  and  in  Lord  Camden  v.  Cowley  (a),  that  a  new 
trial  shall  not  be  granted  after  a  full  trial  by  a  competent 
Jury,  if  no  fresh  light  can  be  thrown  in. 

Mr.  Serjeant  Adams,  in  support  of  his  rulcj  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Best. — It  is  one  of  the  most  beauti- 
ful parts  of  our  constitution,  that  a  party  cannot  suffer  from 
our  error;  but  when  the  decision  of  one  tribunal  is  erro- 
neous, it  may  be  corrected  by  another.  If  the  Judge  mis- 
direct the  Jury,  the  case  may  be  brought  to  be  reviewed 
by  the  Court;  so,  if  the  Jury  decide  contrary  to  law,  their 
verdict  may  be  set  aside.  If  this  were  otherwise,  the  trial 
by  Jury,  instead  of  a  blessing,  would  become  a  source  of 
'  the  most  baneful  evil.  In  the  present  case,  the  Jury  have 
decided  contrary  to  law,  and  contrary  to  the  direction  of 
the  Judge.  The  publication  in  question  is  clearly  libel- 
lous. It  imputes  to  the  plaintiff  improper  and  indecent 
conduct  in  the  exercise  of  his  calling  of  a  Sheriff's  officer; 
holding  him  up  in  a  most  ridiculous  light.  The  Jury  have 
taken  upon  themselves  to  decide  on  the  law  in  defiance  of 
the  Judge,  and  I  am  therefore  of  opinion  that  the  verdict 
should  be  set  aside.  It  has  been  stated  in  the  course  of 
the  argument,  that,  in  cases  of  libel,  the  Jury  are  judges 
of  the  law  as  well  as  of  the  fact.  That  argument  is  found- 
etl  upon  the  statute  32  Geo,  2,  c.  60,  the  famous  bill  intro- 
duced by  Lord  Erskine.  That  act,  however,  has  nothing 
to  do  with  civil  actions,  it  applies  only  to  criminal  cases: 
with  respect  to  civil  actions,  the  Jury  stand  in  the  same  si- 
tuation that  they  stood  in  before.     I  do  not  admit  that, 

(a)  ISirW.Blac.418. 
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1827*^  eves  in  erimiiial  caaea,  die  Ji^  aie  the  aole  judges  of  the 
law.  Before  the  statute,  their  prorinee  was  merely  to  find 
whether  or  not  the  nmuendos  were  proved,  and  then  it 
was  for  the  Judge  to  say  whether  or  not  the  .publication 
was  a  libeL  The  statute  does  not  transfer  to  the  Jury 
the  authority  of  the  Judge,  but  it  merely  provides  that 
they  may  find  a  general  verdicL  Here,  the  Jury  went  de- 
cidedly against  the  opinion  of  the  Judge.  If,  therefore, 
their  verdict  be  wrong,  it  ought  to  be  set  aside.  A  dif- 
ferent course  of  proceeding  would  place  the  property  and 
characters  of  the  suitors  in  the  power  of  any  arbitrary  Jury. 

Mr.  Justice  Park. — It  is  impossible  to  read  tfab  puUi* 
cation  and  not  see  that  it  is  a  gross  and  scandalous  libeL 
Whatever  is  published  of  a  man  having  a  tendency  to  tea- 
derhim  ridiculous,  is  clearly  libellous.  This  was  laid 
down  by  Mr.  Justice  Oould,  and  Mr.  Justice  Bathutst,  in 
ViUers  v.  Momley  (a),  and  has  ever  since  been  acted  upon. 
Besides,  upon  the  facts  reported  to  us  by  my  Lord  Chief 
Justice,  there  ought  to  be  a  new  trial.  It  appears  that  tiie 
Jury  returned  their  verdict  after  having  inquired  whether 
a  shilling  would  carry  costs;  from  this  it  is  evident,  thali, 
had  they  been  answered  in  the  negative,  they  would  have 
found  for  the  plaintiff.  Their  verdict  was  clearly  per- 
verse, and  it  is  the  bounden  duty  of  the  Court  to  inter- 
fere. 

Mr.  Justice  BuRR0UOH.-^It  is  important  in  this  case  to 
consider  that  the  plaintiff  is  an  officer  of  the  Sheriff,  whose 
duty  it  is  to  execute  the  process  of  the  Courts,  and  who 
should  be  protected  in  the  due  discharge  of  that  duty; 
and  we  cannot  fail  to  know  that  his  calling  is  unpopular. 
On  the  face  of  it,  the  publication  complained  of  is  a  foul 
libel,  calculated  to  make  the  plaintiff  appear  ridiculous. 

(« )  2  Wils.  403. 
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Could  the  Jury  have  any  doubt  of  its  tendency?  They  had 
no  right  to  take  into  their  consideration  the  question  of 
costs;  they  have  only  to  deal  oat  the  damages.  Their 
finding  is  mamfestly  contrary  to  justice.'  On  one  occasiooy 
Mr.  Justice  Butter  said,  that  a  Jury  would  not  be  permit- 
ted to  find  a  verdict  contrary  to  the  facts  of  the  case.  I 
am  of  opinion  that  there  should  be  a  new  trial. 

Mr.  Justice  Gasblee. — It  is  impossible  to  read  this  pub- 
lication without  seeing  its  object  The  name  by  which 
the  plaintiff  is  designated  is  that  which  is  applied  to  per- 
sons of  his  calling  as  a  term  of  ridicule.  There  is  no 
doubt  bat  that  a  publication  calculated  to  render  a  per- 
son r  idicaloos  is  a  libeL  The  case  of  Burton  v.  Thonipsan 
does  not  lay  it  down  as  a  general  rule,  that  a  new  trial  will 
not  be  granted  where  it  is  probable  the  damages  on  the 
second  trial  will  be  small;  but  a  new  trial  was  refused  un- 
der the  peculiar  circumstances  of  that  case.  Mr.  Justice 
Foster,  who  tried  that  cause,  reported  to  the  Courti  that 
the  charge  was  proved*  but  that  the  injury  complained  of 
was  so  very  inconsiderable  that  half  a  crown,  or  even  a  much 
smaller  sum,  would  have  been  sufficient  damages;  and 
Lord  Mansfield  said:  ''It  does  not  follow  by  necessary 
consequence  that  there  must  always  be  a  new  trial.granted 
in  all  cases  where  the  verdict  is  contrary  to  evidence;  for, 
it  is  possible  that  the  verdict  may  still  be  on  the  side  of 
the  real  justice  and  equity  of  the  case."  Is  the  verdict 
here  on  Ae  side  of  the  real  justice  and  equity  of  the  case? 
The  Jury  do  not  affect  to  have  so  given  it.  If  they  thought 
die  puUication  not  a  libel,  they  have  found  contrary  to  the 
evidence.  The  verdict,  however,  was  not  the  result  of  a 
mate  misconception  on  their  part.  They  did  not  pursue 
a  legitimate  course.  Their  sole  object  was  to  deprive  the 
plaintiff  of  hb  costs. 

Rule  absolute. 
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Monday,  KiNOSBURY  V.  CoLLiMs  and  Elmes. 

Trespass  for  as-  -''•  HIS  was  an  acdon  of  trespass.  The  first  count  of  the 
sauitiogandim-  declaration  alleged  that  the  defendants  seized  the  plaintiff^ 
plaintiff— Plea,  puUed,  dragged  about,  pushed,  and  kicked  him  out  of  a 
^'tewplidn^  close  in  the  county  of  Somerset^  forced  him  to  go  before 
on  the  defend-  ^  magistrate,  and  imprisoned  him  for  twenty-four  hours. 
whereupon  the  The  sccond  count  was  for  assaulting,  beating,  and  impri- 
utermamuim'    soning  the  plaintiff.     The  third,  for  assaulting  and  beat* 

Rcplication,that   *"S  ""»• 

the  defendants  The  defendant  pleaded — First,  the  general  issue ;  where- 
had  notliing  In  ,  , 

the  close  except  upon  issue  was  joined — Secondly,  to  the  assault  in  the 
tbltlbefbrcaiSi'  ^^^^  count,  that,  before  and  at  the  time  when  &c.,  the  de- 
Btthe  time  when  fendantCofliiitfwas  lawfully  possessed  of  the  closc in  the  first 

Ac,  and  before  ^  ''  '^ 

the  defendants  count  mentioned,  and  the  defendant  Elmes  of  certain  tea- 

in  the'cioBe,°§^.  zles  growing  in  the  said  close ;  that  the  plaintiff  entered 

^nantfrom*ear  ^"*^  *^®  (^o^  and  cut  the  teazles  without  the  leave  of  the 

toyeartoi2.Jv:  defendants;  that  the  defendants  requested  him  to  desist 

agreed  between  and  depart,  which  he  refused  to  do,  whereupon  the  de- 

t^  aii^ne^?"  fendants,  in  defence  of  their  possession  of  the  close  and 

that  FT.  c.  teazles,    gently  laid   their  hands  upon  him  to  remove 

should  plough  '     &        J  r 

the  land,  and  him,  and  did  then  and  there  remove  him,  &c.     The  third 

d!  plant  tea^s  pl^»   to  the   same  assault,    was  similar,  alleging  both 

tohro^onThSf  defendants    to  be  possessed  of  the  close  and  teazles. 

and  the  plaintiff  The  fourth  Stated  that  Collins  was  possessed  of  the  close, 

and  that  the    '  and  that  Elmcs  acted  as  his  servant.    The  fifth,  that  Elmes 

tociTtWsandS!^  ^^  posscsscd  of  the  teazlcs,  and  that  Collins  acted  as  his 

share  of  the  tea-  servant.     The  sixth,  seventh,  eichth,  and  ninth  pleas  (to 

zles,  when  the  i,.  *o^  gr  \ 

defendanu  of  the  assault  and  imprisonment  in  the  second  count,)  were 
oominitted^the^  similar  to  the  second,  third,  fourth,  and  fifth  pleas.  The 
Msauit,&c:-    ^.gntjj    eleventh,  twelfth,  and  thirteenth- pleas  (to  the  as- 

JUeUif  on  gene-  #  *  .  t  \ 

rai  demurrer,  gault  in  the  third  count,)  were  also  similar  to  the  second, 
tbn  was  suffici-  third,  fourth,  and  fifth.  None  of  the  pleas,  however,  jus- 
iT*wis^ronten^^  **^®d  '*^  i^P^^onment  in  the  first  count  mentioned. 

ed  that' itdid not 

allege  that  the  interest  of  fT.  C  was  continuing  at  the  time  the  plaintiff  so  entered  the  close. 
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Replication—  to  the  second,  sixth,  and  tenth  pleas — that,  1 827. 
at  the  said  times  when  &c.>  Collins  had  nothing  in  the 
close  in  which  &c.,  except  under  one  JS.  N.  Curtis,  and 
before  Curtis  had  any  thing  in  the  close,  or  Elmes  in  the^ 
teazles,  W.  Curtis  held  the  close  as  tenant  from  year  to 
year  to  R,  N.  Curtis;  and  that,  W.  Curtis  being  so  pos- 
sessed, before  the  said  times  when  &c.,  and  before  Collins 
had  any  thing  in  the  close,  or  Elmes  in  the  teazles,  it  was 
agreed  between  W.  Curtis  and  the  plaintiff  and  J.  Derrick, 
that  W,  Curtis  should  plough  the  land,  and  that  the  plain- 
tiff and  Derrick  should  plant  teazles  and  cleanse  and  work 
them,  and  that,  when  the  teazles  should  be  arrived  at 
maturity,  fV.  Curtis  should  be  entitled  to  one  half  of 
them,  and  the  plaintiff  and  Derrick  to  the  other  half; 
that  the  plaintiff  and  Derrick  did  plant,  cleanse,  and  work 
accordingly;  that  the  teazles  arrived  at  maturity;  that  the 
plaintiff  went  into  the  close  to  gather  his  and  Derrick's 
share  of  them,  and  staid  there  till  the  defendants,  of  their 
own  wrong,  committed  the  trespasses  in  the  introductory 
part  of  the  second,  sixth,  and  tenth  pleas  mentioned. 

There  were  similar  replications  to  the  other  pleas,  and 
a  general  demurrer  and  joinder  in  demurrer. 

The  case  came  on  for  argument  in  the  course  of  the  last 
term. 

Mr.  Serjeant  Taddy,  in  support  of  the  demurrer. — The 
replication  is  ilL  The  defendants  in  their  pleas  allege 
that  they  were  possessed  of  the  close  and  teazles.  That 
allegation  is  neither  confessed  and  avoided,  nor  traver- 
sed by  the  replication ;  but  it  is  attempted  to  put  in  issue 
collaterally  the  fact  of  possession.  The  possession  is  ad* 
mitted,  but  it  is  stated,  that,  before  Collins  had  any  thing 
in  the  close  or  Elmes  in  the  teazles,  W.  Curtis  held  the 
close  as  tenant  from  year  to  year  to  R.  N,  Curtis,  not 
stating  how  long  W.  Curtis  s  interest  continued,  or  whe- 


CASKS  IN  BASTER  TBRM, 

ther  it  is  y^  determined.  The  allegation^  therefore^  that 
the  defendants  were  lawfully  possessed  of  the  close  and 
teazles  is  not  incompatible  with  the  facts  stated  in  the  re- 
plication ;  and,  not  being  denied,  is  an  answer  to  the  ac- 
tion. 

Mr.  Serjeant  Bosanquett  eonira. — ^The  pleas  are  bad. 
The  imprisonment  complained  of  in  the  first  count  is  un- 
answered. MolKier  manug  imposuU  can  be  no  justifica- 
tion of  puDing,  dragging  abouti  pushing,  and  kicking  the 
Tpinintiff—CoUins  ▼.  Reni9m  (a).  In  Gregory  ▼.  HiU  (6) 
a  plea  of  mdllUer  manu$  imposuii,  in  order  to  turn  die 
plaintiff  out  of  the  defendant's  house,  where  shd  continued 
against  his  will,  was  held  to  be  no  answer  to  a  charge 
against  the  defendant  for  striking  the  plaintiff  repeated 
blows,  and  with  great  force  and  violence  several  timet 
knocking  her  down. 

[Mr.  Justice  Park. — That  should  have  been  taken  ad- 
vantage of  by  special  demurrer — 

Mr.  Justice  Burrough—^T  by  replying  to  the  excess.] 

It  has  been  contended,  that,  on  the  face  of  the  pleadings^ 
it  is  admitted  that  ColUns  was  in  possession  of  the  close 
and  Elmes  of  the  teazles,  and,  being  confessed,  is  not 
avoided.  But  it  was  perfectly  immaterial,  as  to  the  pl^n- 
tiff*s  case,  whether  or  not  ColUns  was  possessed  of  the 
close,  and  Elmes  of  the  teazles.  The  plaintiff's  title  to 
the  moiety  of  the  teazles  is  not  impeached;  and,  if  entitled 
to  take  them,  he  was  justified  in  entering  the  close  for  the 
piurpose  of  asserting  his  right.  The  replication  avers,  that 
ColUns  derived  title  under  R.  N.  Curtis^  and  that  W. 
Curtis  was  tenant  from  year  to  year  under  R.  M  Curtis — 
thus  shewing  an  indefinite  tenancy  fi!om  year  to  year.  It 
must  therefore  be  taken  that,  at  the  time  of  the  agreement 
spoken  of,  fV.  Curtis  was  holding  under  a  lease  not  de- 

(a)  Say.  Rep.  138.  {h)  8  Term  Rep.  299. 
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temined.  The  plea  alleges  that  Ehnes  was  possessed  of  I8S7^ 
certain  teazles  growing  in  the  close,  but  not  of  the  entire* 
ty.  It  is  not  necessary  to  aver  the  continuance  of  an  es- 
tate which  is  only  to  be  defeated  by  a  condition  subse- 
quent (a).  If  such  were  the  fact,  the  defendants  should 
have  shewn  that,  at  the  time  of  entering  into  the  agree- 
ment, W.  CnrMs  interest  in  the  premises  was  so  abridged 
that  he  had  no  authority  to  bind  the  estate.  The  pkin- 
tifT  might  have  a  right  to  enter,  even  although  the  in- 
terest of  JF.  Curtis  was  put  an  end  to.  At  all  events,  if 
it  be  necessary  that  it  should  appear  that  the  estate  was 
continuing,  it  does  sufficiently  so  appear  on  this  record, 
by  implication.  On  general  demurrer,  defects  in  substance 
only  can  be  taken  advantage  of,  and  not  defects  in  form* 
it  is  averred,  in  the  replication,  that  W.  Curtis  was  pos- 
sessed of  the  close  for  an  indefinite  period;  that  he  made 
an  agreement  with  the  plaintiff;  and  that  the  latter  enter- 
ed the  close  in  pursuance  and  to  avail  himself  of  that  agree- 
ment. Any  thing  tending  to  shew  by  implication  that  the 
estate  continued,  is  sufficient  on  general  demurrer  (&)•  If 
a  tenant  for  life  grant  a  rent^harge,  and  then  surrenders 
to  the  owner  of  the  fee,  the  surrender  does  not  affect  the 
title  of  the  grantee  (c)« 

[Mr.  Justice  Gaselee. — At  the  time  of  the  agreement,  it 
seems,  W.  Curtis  was  tenant  from  year  to  year  of  the  close. 
Upon  the  determination  of  that  tenancy  by  a  notice  to  quit, 
would  he  not  still  be  entitled  to  take  as  emblements  the 
teazles  planted  before  the  notice?] 

If  the  defendants  had  meant  to  shew  that  the  estate  of 
W.  Curtis  was  abridged  or  defeated,  they  should  Save  aver- 
red it  As  the  record  now  stands,  the  plaintiff  has  shewn 
an  indefinite  estate  in  W.  Curtis,  which  does  not  appear 
to  have  been  put  an  end  to. 

(«)   Com.  Dig.  tit.  ••Pleader^*         (b)    Com.  Dig.  tit.  *«  Pfomfer/ 
(C.)  68.    Attorney    GenenU    v.      (C.)  67* 
Buckeridge,  Hardr.  75,  82.  (c)  Co.  Lit.  338.  b. 
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Mr.  Serjeant  Toddy,  in  reply.— A  tenant  for  years  is 
not  entitled  to  emblements;  a  tenant  at  will  is^  because  his 
tenancy  may  at  any  time  be  determined  by  his  landlord  (a). 
It  is  not  necessary  to  repeat  in  the  pleas  all  that  is  alleged 
in  the  declaration;  it  is  enough  if  facts  are  averred  to  jus- 
tify the  trespasses  declared  on — Toiiage  ▼•  Petty  (&) — 
Serle  t«  Harford  (c).  MoUiter  manus  in^smt  is  a  justi- 
fication of  a  battery  as  well  as  of  an  assault  {d). 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court: — 

Divested  of  technicality,  the  facts  of  the  case  are  short- 
ly these.  The  plaintiff  complains  of  an  assault  and  im- 
prisonment. The  defendants,  taking  no  notice  of  the  im- 
prisonment, answer,  that  one  of  them  was  possessed  of  a 
close,  and  the  other  of  certain  teazles  growing  therein; 
and  that  the  plaintiff  entered  the  close  to  cut  the  teazles 
without  the  leave  of  the  defendants,  whereupon  they  turn- 
ed him  out.  The  plaintiff  replies,  that  the  defendants  had 
nothing  in  the  close  and  teazles  except  under  R.N.  Curtis; 
that,  before  they  had  any  interest  in  them,  W.  Curtis  held 
the  close  as  tenant  from  year  to  year  to  R.  N.  Curtis;  that, 
W.  Curtis  being  so  possessed,  it  was  agreed  between  him 
and  the  plaintiff  and  J.  Derrick,  that  W.  Curtis  should 
plough  the  land,  that  the  plaintiff  and  Derrick  should 
plant  teazles,  and  cleanse  and  work  them,  and  that,  when 
the  teazles  should  be  arrived  at  maturity,  W.  Curtis  should 
be  entitled  to  one  half  of  them,  and  the  plaintiff  and  Der- 
rick  to  the  other  half;  that  the  plaintiff  and  Derrick  did 
plant,  cleanse,  and  work  accordingly ;  that  the  teazles  ar- 

(a)  liitt.  8.  68.  (d)  Com.  Dig.  tit.  *'  Pleader," 

ib)  Gas.  temp.  Hardw.  358.  (3  M.),  16— TiV/fy  y.  FoxaU,  2Ld. 

(c)  Lutw.  1435.  Ken.  308. 
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rived  at  maturity ;.  and  that  the  plaintiff  went  into  the  close        1827- 
to  gather  his  and  Derrick'ti  share  of  them,  and  staid  there 
till  the  defendants  of  their  own  wrong  committed  the  tres- 
{Msses  complained  of*. 

.  Under  these  circumstances,  we  are  of  opinion  that  it 
was  immaterial  in  whom  the  possession  of  the  close  was  for 
general  purposes.  Supposing  it  to  have  been  in  one  of 
the  defendants,  and,  before  he  was  possessed,  the  party  in 
whom  the  title  was  had  let  the  close  to  another  under  a 
demise  from  year  to  year,  and  the  tenant  had  planted  tea- 
ales,  and  the  tenancy  was  determined  before  the  teazles 
arrived  at  maturity,  the  tenant  would  still  be  entitled  to 
them  as  emblements.  In  Littleton  {a)  it  is  laid  down,  that 
a  lessee  at  will  is  entitled  to  emblements,  unless  he  deter* 
mines  bis  own  estate;  and  though  it  is  otherwise  with  a 
tenant  for  years,  who  knows  the  end  of  his  term  (&},  yet 
^rd  Cole  says  (c):  "  This  is  not  only  proper  to  a  lessee 
at  will,  that,  when  the  lesssor  determines  his  will,  the  lessee 
shall  have  the  com  sown,  &c.,  but  to  every  particular  ten- 
ant that  hath  an  estate  incertaine^  for  that  is  the  reason 
which  Littleton  expresseth  in  these  words.  Pur  ceo  que  il 
mid  ascun  certaine  ou  sure  estate.*^  A  tenant  from  year 
to  year  has  an  uncertain  estate,  inasmuch  as  he  knows  not 
when  his  landlord  will  chuse  to  determine  the  tenancy  by 
a  notice  to  quit.  He  is  therefore  entitled  to  emblements^ 
where  the  determination  of  his  estate  is  the  act  of  his  land- 
lord ;  if  it  were  not  so,  the  land  would  remain  uncultivated. 
Although  the  tenancy  of  W.  Curtis  might  have  been  put 
an  end  to  before  the  teazles  had  arrived  at  maturity,  still 
he  had  a  right  to  enter  and  take  the  crop  planted  by  him 
during  his  tenancy;  and  the  plaintiff  had  the  same  right. 
It  has  been  said  that  it  does  not  appear  that  the  interest 
of  W.  Curtis  continued  at  the  time  of  the  agreement  en- 
tered into  with  him  by  the  plaintiff  and  Derrick;  but  it  is 

(a)  Section  68.      ^      {b)  Co.  Litt.  66  a.  (c)  Co.  Litt.  65  b. 
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1827*  Stated  that  fV.  Curtis  held  the  close,  and,  being  so  possess- 
ed, entered  into  the  agreement.  Upon  general  demurrer, 
therefore,  we  may  imply  that  the  tenanoy  was  continuing. 
If  enough  is  stated  whence  the  continuance  of  a  tenancy 
may  be  inferred,  the  Court  will  imply  that  it  did  continue* 
A  tenancy  from  year  to  year  can  only  be  put  an  end  to  by 
the  act  of  the  lessor  or  of  the  lessee;  differing  in  this  from 
a  tenancy  for  years,  or  for  life :  and  where  a  tenancy  ex- 
pires, not  by  efflux  of  time,  but  by  the  act  of  the  party  only, 
he  who  relies  on  the  determination  of  the  tenancy  must 
shew  such  act  to  have  been  done.  We  are  therefore  of 
opinion,  that,  upon  the  pleadings,  it  sufficiently  appears, 
that,  at  the  time  of  the  supposed  trespasses,  the  plaintiff 
had  a  right  to  enter  the  close  for  the  purpose  of  taking  the 
teazles,  and  that  the  pleas  justifying  the  assault  form  no 
answer  to  the  declaration. 

The  sixth,  seventh,  eighth,  and  ninth  pleas  attempt  to 
justify  the  imprisonment  complained  of  in  the  second  county 
on  the  ground  that  the  plaintiff  was  trespassing  on  the  de- 
fendants' land.  If  the  plaintiff  were  trespassing,  unless  be 
did  so  wilfully  and  maliciously  within  the  meaning  of  the 
statute  1  Geon  4,  c.  56  (a),  the  defendant  had  no  right  to 
imprison  him,  but  only  to  remove  him  from  off  the 
land. 

■   Upon  the  whole,  we  are  of  opinion  that  there  should 
be- 

Judgment  for  the  plaintiff. 

(a)  See  Lodter  v.  Haleamb,  ante,  4\0j  ^.  C  4  Bing.  183. 
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1827. 

Atwood  and  Others  v.  Partridge.  1£JwS!' 

1  HIS  was  an  action  of  covenant  on  an  indenture  bearing  The  defendant 
date  the  26th  October,  1825,  between  Moxes  Robinson  of  SrpWn'tifflTfw 
the  first  part,  the  defendant  of  the  second  part,  and  the  the  due  payment 
plaintiffs  of  the  third  part,  whereby — after  reciting  that  a  nuai  premium 
policy  of  insarance  had  been  effected  on  the  life  of  Moses  fe^^n^e' 
Robinson,  that  he  was  indebted  to  the  plaintiffs  in  the  sum  "f*  *'^^"  "? 

'  ^  given  by  R.  to 

of  1,500/.,  that  it  had  been  agreed  that  an  assignment  of  the  piaintH&by 
the  policy  should  be  made  to  the  pIiLintiffs  by  way  of  secu-  for  a  debTdue 
rity,  and  that  the  defendant  should  guarantie  the  due  S'em.*^°Th^dc. 
payment  of  the  premium  on  the  policy — Moses  Robinson  fen<i«nt  became 

'^  '  ^  ■  "^  bankrupt  6^or», 

assigned  the  policy  to  the  plaintiffs,  and  the  defendant  co-  andobtainedhU 
Tenanted  that  Robinson  should  regularly  pay  the  annual  Tdefauit^y  jl'.- 
premium  on  the  policy,  and  not  do  any  act  to  make  it  void,  '^^'^i^^ 
ao  long  as  any  thing  should  remain  due  from  JUoses  Ro-  not  discharged 
Mn^on  to  the  plaintiffs.    Averment,  that  divers  sums  due  for  the  premium 
to  the  plaintiffs  from  Moses  Robinson  remained  unpaid;  tifitadbJJn"' 
that,  while  they  were  so  unpaid,  the  annual  premium  on  obUgedtopay 
the  policy  became  due ;  and  that  the  plaintiffs,  in  order  to  Hey  on  foot 
keep  the  policy  on  foot,  had  been  obliged  to  pay  the  pre- 
Inrum. 

Pleas — first,  non  est /actum — secondly,  that  Moses  Ro- 
binson did  not  owe  any  thing  to  the  plaintiffs  when  the 
premium  became  due — thirdly,  that,  on  the  20th  June, 
1826,  the  defendant  became  bankrupt;  and  that  the  sup- 
posed cause  of  action,  if  any,  accrued  to  the  plaintiffs  be« 
fore  he  became  bankrupt. 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  at 
the  last  Assizes  at  Warwick.  Evidence  was  given  of  the 
assignment  of  the  policy  to  the  plaintiffs,  of  the  continu- 
ance of  the  debt  due  from  Robinson  to  the  plaintiffs  on  the 
17th  June,  the  day  the  annual  premium  became  due,  that 
Robinson  neglected  to  pay  it,  and  that  it  was  paid  by 
the  plaintiffs.    It  also  appeared  that  a  commission  of  bank* 

ff2 
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1827*        nipt  was  issued  against  the  defendant  on  the  Snd  March, 


Atwood 


18%,  and  that  he  obtained  his  certificate  thereunder  on 
«•  the  20th  June  following. 

A  verdict  was  thereupon  taken  for  the  plaintiffs  for 
100/.  10#.,  the  amount  of  the  premium,  leave  being  reserv- 
ed to  the  defendant  to  move  that  it  might  be  set  aside  and 
a  nonsuit  entered^  on  the  ground  that  the  premium  due 
upon  the  policy  was  a  contingent  debt,  and  capable  of  va- 
luation and  proof  under  the  commission,  and  consequently 
barred  by  the  defendant's  certificate  (a). 

Mr.  Serjeant  Bosanquet,  on  a  former  day  in  this  tenn, 
obtained  a  rule  nisi. 

Mr.  Serjeant  Wilde  now  shewed  cause. — ^This  was  not 
a  contingent  debt,  and  therefore  not  proveable  trader  the 
fi6th  section  of  th^  6  Geo.  4,  c.  16;  it  was  merely  a  breach 
of  covenant,  which  rendered  the  defendant  liable  to  the 
plaintiffs  for  unliquidated  damages,  varying  according  to 
circumstances.  The  defendant  covenanted  with  the  plain- 
tiffs, **  that  Robinson  should  regularly  pay  the  annual  pre- 
mium on  the  policy,  and  not  do  any  act  to  make  it  void,  so 
long  as  any  thing  should  remain  due  from  Robinson  to  the 

*(a)Byvirtueofthe6'6thsectionof  to  prove  the  amount,  so    aiccr*; 

the  6  Geo.  4,  c.  16,  which  enacts —  tained,  and  to  receive  dividends 

**  That,  if  any  bankrupt  shall,  be-  thereon ;  or,  if  such  value  shall 

fore  the  issuing  of  the  com  mission,  not  be  so  ascertained  before  the 

have  contracted  any  debt  payable  contingency  shall  have  happened, 

upon  a  contingency  which  shall  then  such  person  may,  after  such 

not  have  happened  before  the  is-  contingency  shall  have  happened, 

suing  of  such  commission,  the  prove  in  respect  of  such  debt,  and 

person  with  whom  isuch  debt  has  receive  his  dividend  with  the  other 

been  contracted  may,  if  he  think  creditors,  not  disturbing  any  for- 

•  fit,  apply  to  the  commissioners  to  mer   dividends :    Provi4<!d   such 

set  a  value  upon  such  debt;  and  person  had  not,  when  such  debt 
the  commissioners  are  hereby  re-  .  was  contracted,  notice  of  any  act 

quired    to    ascertain    the    value  of  bankruptcy  by  such  bankrupt 

tbereoir,  and  to  admit  such  person  committed.'*  ,      . 


IN  THB  EIGHTH  YEAR  OF  GEO.  IV.  433 

plaintiffa.*'  The  defendant  was  not  a  debtor  to  the  ^^^7* 
•  plaintiffs  at  or  before  the  issuing  of  the  commission  against 
him;  andj  until  the  breach  of  covenant  by  RaUnson^  in 
failing  to  pay  the  annual  premium  on  the  policy  (for  the 
performance  of  which  covenant  the  defendant  was  surety), 
the  plaintiffs  had  no  claim  upon  the  defendant. 

The  general  plea  of  bankruptcy  is,  at  all  events,  not 
sufficient  to  meet  the  circumstances  of  the  case;  the  facts 
relied  upon  should  have  been  pleaded  specially. 

Mr.  Serjeant  Bosanquet,  and  Mr.  Seijeant  Adams,  in 
support  of  the  ride. — The  claim  of  £he  plaintiffs  was  a  con- 
tingent debt  within  the  meaning  of  the  statute,  and  clearly 
capable  of  valuation  and  proof.  An  engagement,  by  deed, 
for  payment  of  a  sum  of  money,  creates  a  debt,  and,  whe- 
ther certain  or  capable  of  being  rendered  so,  covenant  or 
debt  will  lie  thereon.  The  substance  of  the  deed  in  ques- 
tion is,  that  the  defendant  agrees,  that,  i{  Robinson  should 
fail  to  pay  the  annual  premium  due  on  the  policy,  he  (the 
defendant)  will  pay  it  to  the  plaintiff*'8  use,  in  order  to  se- 
cure the  debt  due  to  them  from  Robinson.  If  the  premium 
had  been  in  arrear  before  the  bankruptcy  of  the  defend- 
ant, it  would  clearly  have  been  a  debt  for  which  the 
plaintiffs  might  have  proved  under  the  commission. 
In  Ex  parte  Adney  (a),  where  A*,  in  consideration  of  1/. 
105.  Id.  received  of  £.,  undertook  in  writing  to  make  him- 
self liable  for  the  due  payment  of  a  note  upon  which  //• 
was  then  indebted  to  £.,  and  B.  thereupon  consented  to 
furnish  H.  with  more  goods,  and  A.,  before  the  note  was 
due,  became  bankrupt— it  was  held,  that  A.^s  undertak- 
ing was  intended  as  a  collateral  engagement  only,  in  case 
Jjf.  should  not  pay  the  note  when  due;  and  consequently, 
as  it  rested  upon  a  contingency,  whether  it  would  ever 
become  a  debt  or  not,  that  it  could  not  be  proved  as 
such  under  A.^s  commission.     But  Lord  Mansfield  there 

(a)  Gowp.  460. 
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said  (a):  **  If  it  be  an  engagement  to  pay  at  all  events 
without  regard  to  another,  it  is  a  debt  that  may  be  proved 
under  the  commissiontf'*  It  could  never  have  been  the  in* 
tention  of  the  Legislature,  that  the  bankrupt  should  be  left 
liable  to  debts  of  this  sort  (6). 

Lord  Chief  Justice  Best. — There  is  no  doubt  as  to  the 
propriety  of  the  plea ;  but  it  is  quite  clear,  that  the  subject- 
matter  of  this  action  was  not  a  debt  proveable  under  the 
defendant's  commission,  by  virtue  of  the  d6th  section  of  the 
statute  6  Geo.  4,  c.  16.  The  facts  of  the  case  are  shortly 
these:  Robituan owe»  the  plaintiffs  money.  The  defend- 
ant does  not  become  surety  for  the  payment  of  that  debt; 
but  Robinson  having,  for  the  plaintiflTs  security,  undertak- 
en to  provide  funds  by  insuring  bis  life,  and  from  time 
to  time  to  pay  the  annual  premium  thereon  to  the  Insur- 
ance-office, the  defendant  guaranties  the  due  payment  of 
the  premium.  The  question  is,  whether  th^re  was  any 
debt  which  the  defendant  undertook  to  pay.  I  am  of 
opinion  that  there  was  none,  either  contingent  or  other- 
wise. The  defendant  merely  undertook  that  Robinson 
should  do  certain  acts.  Upon  the  failure  of  Robinson  in 
the  due  payment  of  the  annual  premium,  the  plaintiffs  would 
have  a  claim  on  the  defendant,  as  surety,  for  unliquidated 
damages,  varying  in  amount  according  to  circumstances. 
If  Robinson  was  still  living,  the  amount  of  damages  would 
be  the  sum  paid  by  the  plaintiffs  to  keep  the  policy  on 
foot;  but  if  he  had  died  leaving  the  annual  premium  in 
arrear,  the  defendant  would  have  been  called  upon  to  make 
compensation  to  the  plaintiffs  for  the  loss  of  their  whole 
debt;  or,  if  Robinson  had  left  behind  him  the  means  of 
satisfying  part  of  the  debt,  the  plaintiffs*  claim  on  the  de- 
fendant would  be.  reduced  pro  ianto.  Thus,  there  might 
be  a  multiplicity  of  causes  tending  to  vary  the  amount  of 

(a]  Ibid.  463.  plea  was  free  from  donbt,  and  re^ 

(^)  The  Court  intimated  that  lieved  the  learned  Serjeants  from 
the  point  as  to  the  form  of  the      that  part  of  the  argument. 
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damages  to  which  die  defendant  would  become  liablb  in 
eoimeqaenee  of  his  suretyship.  In  the  cale  of  Ex  pari^ 
Adnetfi  the  debt  was  contingent.  The  amount  of  it 
could  not  be  yaried  by  circumstanoes;  but,  on  failure  <^ 
the  condition,  the  bankrupt  became  liable  for  the  whole. 
I  therefore  think  this  rule  should  be  discharged. 

Mr.  Justice  Gasblee  (a). — I  am  also  of  opinion  that  this 
was  not  a  debt  ptoveable  tinder  the  commission,  by  virtue  of 
the  56th  section  of  die  6  Oeo.  4,  c.  16.  It  was  but  a  lia- 
bility for  unliquidated  damages,  and  therefore  not  a  debt 
from  which  the  defendant  would  be  discharged  under  the 
lS6th  section.  In  the  case  in  Cowper^  the  debt  was  pay- 
able upon  a  contingency.  On  the  happening  of  the  con- 
tingency, the  defendant's  liability  was  ascertained. 

Rule  discharged. 

(a)  Mr.  Justice  Park  was  ab-  Court,  he  si^fnified  liis  concur* 

sent  on  account  of  illness.    Mr.  rence  with  the  opinion  expressed 

Justice  Bwrough  was  at  chambers,  by  the  Lord  Chief  Justice, 
but,  previously  to  lus  leaving  the 


Took  v.  Tuck.  .    Saturday^ 

fm^  May  26th, 

1  HIS  was  an  action  of  debt  on  a  bond.    The  defendant  The  defendant 

pleaded  as  follows:-  ™-;^'-' 

That,  before  the  making  of  the  supposed  writing  obliga-  with  his  credi- 

\  ,.  .  .  .      ^^1     ,  ..  T^  ,  tors,  by  which 

tory  and  condition,  to  wit,  on  the  %4th  day  of  December^  they  were  to  re- 

1818,  the  defendant  was  indebted  to  Mury  Juler  in  a  cer-  Se^'^u'lldYn  1^^^ 

tain  large  sum  of  money,  to  wit,  the  sum  of  810/.,  together  of  their  respec- 

with  certain  interest  due  to  the  said  Mary  Juler  thereon,  and  divert  ot 

them  received 
the  composition 
and  released  the  defendant     Twt  years  qfterwards,  one  of  the  creditors,  who  had  not  executed  the 
deed  or  received  the  composition,  obtained  from  the  defendant  a  bond  for  the  whole  amount  of  her 
debt: — Held,  that  the  defendant  was  liable  on  the  bond. 
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i  827.        and  al^o  to  diyers  other  persons  in  divers  others  large  i 

of  money ;  and  the  said  defendant  having  before  that  time 
become  embarrassed  in  his  circumstances,  and  unable  to 
pay  the  said-  Mary  Juler  and  his  said  other  creditors  their 
just  debts  aforesaid»in  consideration  thereof^  and  that  certain 
friends  and  relations  of  the  defendant  had  agreed  to  assist 
him,  the  defendant,  in  and  about  the  paying  a  certain  compo* 
sition  upon  his  said  debts — it  had  been  agreed  by  and  be- 
tween the  said  defendant  and  the  said  Mary  Juler,  and 
the  other  creditors  of  the  said  defendant  respectively,  that 
the  said  Mary  Juler  and-  the  said  other  creditors  would 
accept  and  receive  a  composition  then  and  there  specified 
and  agreed  upon,  to  wit,  6s,  8d.  in  the  pound  upon  the 
.  amount  of  their  several  debts,  and  would  thereupon  release 
and  discharge  the  said  defendant  from  all  claims  and  demands 
in  respect  thereof;  and  that,  afterwards,  to  wit,  cm  &c.,  to 
wit,  at  &c.,  divers  of  the  creditors  of  the  said  defendant, 
confiding  in  the  said  agreement,  did  receive  of  and  from  the 
said  defendant  the  said  composition  upon  their  respective 
debts,  and  did  thereupon,  in  pursuance  of  the  said  agree* 
ment,  by  a  certain  indenture,  sealed  with  their  respective 
seals,  and  bearing  date  a  certain  day  and  year  therein 
mentioned,  acquit,  release,  and  for  ever  discharge  the  said 
defendant  of  and  from  their  several  respective  debts  and 
claims  upon  him  the  said  defendant  in  respect  thereof; 
whereof  the  said  Mary  Juler  then  and  there  had  notice; 
and  the  defendant  further  said,  that,  afterwards,  on  the 
11th  October,  1820,  to  wit,  at  &c.,  the  said  supposed  writ- 
ing obligatory  was  obtained  by  the  said  plaintifi^  in  trust 
from  the  said  defendant  by  fraud  and  covin,  that  is  to  say, 
that  the  said  plaintiff*,  at  the  request  of  the  said  Mary 
Juler,  obtained,'  accepted,  and  received  the  same  of  the 
said  defendant,  in  trust  to  secure  to  the  said  plaintiff*  the 
residue  of  the  said  debt  and  interest  thereon  then  due  by 
the  said  defendant  to  the  said  Mary  Juler,  deducting  the 
amount  of  the  said  composition  upon  the  amount  thereof. 
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trccTuptlyf  unlawftiUy,  and  wkhout  the  knowledge  or  co»-  1^7. 
sent;  and  in  fraud  of  the  other  creditors  of  the  said  de<>  ^^ 
fendant  as  aforesaid,  and  not  otherwise  howsoever. 

The  plaJDCiff  replied,  traTersing  the  fraud. 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  at 
the  Sittings  at  GuUdhall  after  the  last  term.  It  appeared 
that  Mary  Juter,  to  whom  the  defendant  was  indebted  in 
the  sum  of  1,000/.,  had  agreed  to  accept  the  proposed  com- 
position in  common  with  the  rest  of  the  defendant's  cred^- 
tors;  but  she  having  a  collateral  security  for  900L  of  thfe 
debt,  evaded  signing  the  release  on  the  plea  that  that 
security  might  be  prejudiced  by  her  executing  it.  Hu 
Lordship  left  it  to  the  Jury  to  say,  whether  or  not  the 
fibcts  alleged  in  the  above  plea  were  proved.  The  Jury 
found  that  the  circumstances  stated  therein  were  true,  and 
accordingly  a  verdict  was  taken  for  the  defendant  upon 
that  plea. 

Mr.  Serjeant  CrosSf  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  enter  up  judgment  for  the  plaintiff 
nan  obstante  veredicto,  in  pursuance  of  leave  reserved,  on 
the  ground  that  the  Jury  had  not  found  that  the  facts  al- 
leged in  the  plea  amounted  to  fraud,  but  merely  that  they 
were  true.  He  submitted,  that  the  giving  of  the  bond  by 
the  defendant  two  years  after  the  composition  was  entered 
into,  being  the  spontaneous  act  of  the  defendant,  did  not 
constitute  a  fraud  upon  the  rest  of  the  creditors. 

Mr.  Serjeant  Wilde  afterwards  shewed  cause. — ^The 
Jury  have  in  effect  found  that  the  bond  was  obtained  by 
fraud  and  covin.  The  bond  was  clearly  procured  by  the 
plaintiff  in  breach  of  good  faith,  and  of  the  original  con- 
tract, and  in  fraud  of  the  rest  of  the  defendant's  creditors, 
who  had  been  induced  to  believe  that  all  were  to  partici- 
pate alike.     In  Butler  v.  Rhodes  {a),  it  was  held,  that, 

(a)  1  Esp.  Rep.  236;  S.  C.  Peake>  238. 
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16^.  where  a  creditor  agrees  to  take  fixnn  bis  iebtoca  oompor 
aitioDyand,  on  the  fasth.of  that  agreemelifc^  the  deblor  caee^ 
cutes  a  deed  of  aasignmest  of  all .  hb  property  to  a  trustee 
for  the  benefit  of  his  creditors^  the  foemer  shall  not  be  al* 
lo«^9  by  refusing  to  assent  to  the  deed,  to  sue  his  debtor 
for  fan  whole  demand*  Ear  parte  Sadler  fyi)  supports  die 
like  doctrine. 

{Lord  Chief  Justice  Be^i. — It  did  not  appear  tmder 
what  cireuniBtances  the  bond  was  given;  it  viight  have 
been  voluntarily.] 

Mr.  Serjeant  Cross,  in  support  of  his  rule.*^Tlie  jrfea 

is  in  fact  a  nullity,  and  is  not  helped  by  the  finding  of  the 

Jury*    They  have  merely  found  that  the  facts  alleged  ta 

the  plea  are  true,  leaving  tlie  conclusion  to  be  drawn  firom 

those  fiicts  asa  question  of  law  for  the  determination  of  the 

Court. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court : — 

The  plea  amounts  to  this  and  no  more — that  the  defend- 
ant being  unable  to  pay  his  creditors  in  full,  they,  on  the 
S4th  December f  1818,  had  agreed  to  take  G^.  8d.  in  the 
pound,  and  to  release  him  from  the  payment  of  the  re- 
mainder of  their  debts ;  that  Mary  Juler,  for  whom  the  plain- 
tiff is  trustee,  was  a  party  to  this  agreement;  and  that, 
in  pursuance  of  this  agreement,  divers  of  the  defendant's 
creditors  did  receive  a  composition  of  so  much  in  the 
pound,  and  did  by  deed  release  the  defendant  from  all 
claim  to  the  remainder  of  their  respective  debts;  that 
Marjf  Juler  had  notice  of  this;  that,  nearly  two  years  af- 
ter this  agreement,  vix.  on  the  11th  October ,  1820,  the 
bond  on  which  the  action  was  brought  was  obtained  from 

(a)  15Ve8.52. 
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the  defendant  in  fraud  of  the  other  creditors.  The  plea  1887. 
precludes  the  defendant  from  going  into  general  evidence 
of  firaudy  for  it  states  in  what  the  fraud  and  covin  consist, 
9Jjr.  the  plainci£P's  (at  Maty  Juler*g  request)  taking  this 
bond  for  the  residue  of  her  debt^  aft^  allowing  for  the 
amount  of  the  composition,  without  the  knowledge  and 
consent,  and  in  fraud  of  the  other  creditors. 

It  will  be  observed,  that  it  is  not  stated  that  Mary  Juler 
was  ever  paid  her  composition,  or  that  aU  the  creditors 
were  paid  their  composition,  and  that  aU  of  them  released. 
The  language  of  the  plea  is,  that  dwers  of  the  creditors 
took  the  composition  and  released.  Proof  that  two  out  of 
a  hundred  creditors  had  been  paid  their  composition, 
and  had  released  the  defendant,  would  support  this  alle- 
gation. The  bond  was  not  given  till  nearly  two  years  af- 
ter the  agreement  for  the  composition.  The  plea  does 
not  state  that  the  bond  was  thought  of,  much  less  agreed 
for,  before  or  at  the  time  of  the  composition. 

If  Mary  Juler  was  not  paid  her  composition,  and  on- 
ly some  of  the  creditors  got  their  composition  and  re- 
leased, it  could  not  be  contended  that  her  debt  was  dis- 
charged by  an  agreement  not  performed  by  those  who 
contracted  with  her.  In  such  a  case,  there  would  be  no 
consideration  for  her  giving  op  what  was  originally  due  to 
her.  If  she  was  paid  her  composition,  and  all  the  other 
creditors  were  paid  their  composition,  then,  according  to 
the  cases  oi  Butler  v.  Rhodes ^  and  Brady  v.  SAiel(a)f  the 
defendant  was  relieved  from  the  remainder  of  his  debts, 
and  was  become  as  to  all  his  creditors  a  free  man.  He 
could  not  have  been  sued  upon  the  original  contract;  but, 
if  he  chose  voluntarily  to  give  a  bond,  even  at  the  pressing 
solicitation  of  Mary  Juler,  there  is  no  principle,  no  au- 
thority, to  protect  him  against  a  suit  on  a  bond  so  given. 
The  giving  a  bond  under  such  circumstances  is  no  fraud 

(n)  1  Camp.  146. 
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1827.        on  the  other  creditors.    If  the  defendant  became  rich,  and 
^ J^^  "      Mary  Jtder  poor,  as  might  be  the  case  in  the  course  of 


TOCK. 


two  years,  what  is  there  in  law  or  morality  to  prevent  him 
from  paying  her  what  she  had  lost  by  him;  or,  if  he  had 
not  the  money  immediately  at  hand,  giving  her  a  secur- 
ity to  pay  it  at  a  more  convenient  time.  A  bond  given 
under  such  circumstances  is  a  voluntary  bond,  and  bind- 
ing^ on  the  obligor,  upon  the  same  principle  that  a  bond 
given  by  a  bankrupt  after  he  has  fairly  obtained  his  certi- 
ficate, is  binding  on  such  bankrupt:  as  it  was  not  given 
or  agreed  to  be  given  at  the  time  of  the  composition,  it  is  no 
fraud  on  the  other  creditors.  Mary  Jtder  agreed  to  accept 
•the  composition  upon  the  same  terms  as  the  other  creditors; 
she  had  then  no  reason  to  expect  that  she  should  be  paid 
any  more  than  her  composition.  It  is  the  pretending  to 
accept  the  same  terms  as  the  other  creditors,  and  so  en- 
couraging them  to  come  into  the  arritngement,  when  the 
party  so  pretending  has  at  the  time  secured  to  himself 
some  advantage  of  which  the  others  are  not  to  partake, 
that  constitutes  the  fraud  on  the  other  creditors  (a). 
There  is  no  deceit  of  this  sort  in  the  present  case. 
•  >  In  Cockshot  v.  Bermet  (6),  the  note  on  which  the  action 
was  brought  was  given  before  the  deed  of  composition  was 
signed  by  the  plaintiff,  and  for  the  express  purpose  of  in- 
ducing him  to  sign  the  deed.  In  Butler  v.  Rhodes^  and 
'Brady  y.  Shiel,  no  new  promise  was  made;  the  parties 
rested  their  claims  on  the  original  liability  of  the  defend- 
^ants,  which  was  discharged  by  the  composition.  In  Ex 
parte  Sadler ,  the  notes  on  which  the  petitioners  desired 
to  prove  a  debt,  were  obtained  by  them  before  they  would 
execute  the  deed  of  composition.  The  Lord  Chancellor 
puts  the  fraud  on  the  other  creditors  on  the  same  princi- 
ple that  I  have  laid  down  in  this  case.     His  Lordship 

(a)   See  Britten  v.  Hugha,  3      and  the  authorities  there  cited. 
Moore  &  P.  77 ;  5.  C.  6  Bing.  460,         (6)  2  Term  Rep.  76a 
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9ays  (a):  '.'If  it  is  competent  to  six  out  of  seven  creditors  ld27. 
to  obtain  other  securities  for  the  same  amount,  the  seventh 
is  imposed  upon;  as,  instead  of  having  the  evidence  of  the 
other  six,  that  .the  act  which  he  is  about  to  do  is  reason- 
^a\Ae,  proved  by  the  same  act  on  their  part,  he  is  circum- 
vented by  their  obtaining  from  the  debtor  an  advantage 
which  they  will  not  give  him  as  against  themselves.** — Again, 
he  says  (6):  ''This  advantage  is  obtained  at  the  same  in- 
stant when  they  are  desiring  the  other  creditors  to  take 
the  security  of  the  debtor  alone.*' 

The  rule  for  entering  a  judgment  for  the  plaintiff,  not- 
ivithstanding  the  verdict  found  for  the  defendant  on  this 
plea,  must  be  made  absolute. 

Rule  absolute. 

(a)  15  Ves.  66.  (6)  Ibid.  68. 


Alice  Tetley  r.  James  Tetley  and. Another.  Saturday ^ 

May  26th. 

1  HIS  was  an  action  of  debt  on  a  bond  conditioned  for  An  annuity  of 
the  payment  of  10/.  per  annum  to  Wiiliam  Tetley  and  i^i„'™hif  pa^ 
Alice  his  wife,  and  the  survivor  of  them,  in  consideration  ^^^\  *°  ?*"■!" 

'  »  T       deration  of  their 

of  their  having  given  up  to  the  obligpr,  James, Tetley ^  the  relinquishing ibr 
possession  of  a  farm,  together,  with  certain  carts,  ploughs,  farm,  together 
harrows,  and  other  implements  of  husbandry,  and  dairy  JJ^^hereo^T*^ 
utensils,  to  the  sole  use  of  James  Tetley.    Breach,  non-  ^**"«^ »*  5^®'» 

.  doea  not  require 

payment  of  the  annuity.  enrolment  un- 

The  defendants  pleaded  non  est  factum.  fX^nu   ^^' 

The  cause  was  tried  before  Mr.  Baron  Garr<nv,  at  the 
laat  Spring  Assizes  for  the  county  ot.Stqffard.  It  ap^ 
peared  that  William  Tetley,  the  father  of  the  defendant 
James  Tetley,  had,  upon  the  execution  of  the  bond,  given 
up  to  him  the  possession  of  the  farm,  which  the  former 
held  as  tenant  at  will,  and  which,  according  to  the  evidence 
of  a  surveyor  who  was  called  pn  the  part  of  theplaintiflT, 
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,  in  eonsequenoe  of  improvements  thereon,  worth  about 
100/.,  and  also  farming-stock  to  the  value  of  other  3001. 

It  was  objected,  on  the  part  of  the  defendants,  that  the 
annuity  ought  to  have  been  enrolled  (a).     The  learned 
Judge,  however,  thought  otherwise,  and  a  verdict  was  ta-  ^ 
ken  for  the  plaintiff,  subject  to  a  motion  to  enter  a  non- 
9uit. 

r  Mr.  Serjeant  Toddy,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  enter  a  nonsuit,  on  the  objection  taken 
at  the  trial.  He  cited  CrosaUy  v.  Artwright  (&),  where 
it  was  held  that  an  annuity-deed  is*  absolutely  void,  and 
not  merely  voidable,  if  it  appear  that  the  memorial  has  not 
been  registered  according  to  the  directions  of  the  17  Geo. 
3,  c.  26(c). 

He  also  moved  in  arrest  of  judgment,  on  the  ground, 
that,  the  bond  being  given  to  the  husband  and  wife  during 
the  coverture,  the  right  of  action  upon  it  would  not  survive 
to  the  wife,  but  would  go  to  the  executors  of  the  husband, 
the  wife  having  only  an  equitable  interest. 

Upon  this  latter  point  the  rule  was  refused. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  object  of 
the  53  Geo.  «i,  c.  141,  was  not  to  enlarge  the  constrncHon 
of  the  former  statute  of  17  Geo.  3,  c.  26,  but  merely  to 
bring  within  it  all  annuities  granted  for  the  purpose  of 
raising  money  by  indirect  means,  by  the  substitution  of 
money's  worth.  In  Hutton  v.  Lewis  (d),  it  was  held,  that 
an  annuity  granted  in  consideration  of  the  grantee  resign- 
ing his  situation  as  masteir  of  an  academy,  in  favour  of  the 
grantor,  need  not  be  registered  under  the  17  Geo.  9»  c.  £6; 

(a)  This  point  was  raised  on  money,  the  stock  and  effects  on  a 

demurrer  to  some  of  the  pleas.  farm,  and  the  possession  of  the 

(6)  2  Term  Rep.  603.  farm. 

\c)  The  consideration  in  thM         {d)  5  Term  Rep.  639. 
oase  was,  a  delit  of  460/.,  20/.  in 
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even  though,  at  the  time  of  the  gvapt,  the  grantee  agreed  I807- 
to  assign  over  to  the  grantor  his  household  furniture,  &c., 
At  an  appraised  value,  and  to  lend  a  sum  of  money  to  the 
grantor,  to  be  re-paid  with  interest.  So,  in  Doe  d.  Jokm* 
ston  V.  Phillips  (a),  it  was  held  not  to  be  necessary  to  en« 
rol  a  memorial  of  an  annuity  granted  in  consideration  of 
the  grantee  resigning  her  trade  and  leasehold  premises  to 
the  grantor;  though  part  of  the  consideration  was  book- 
debts  and  stock  in  trade.  In  James  v,  James  (6),  it  was  held, 
that,  where  there  is  a  fair  and  Iwndjide  sale  of  an  interest  in 
land,  and  the  consideration,  in  part  or  in  whole,  is  an  annuity 
to  be  paid  to  the  vendor,  the  consideration  for  the  granting 
of  such  annuity  is  not  a  pecuniary  consideration,  or  money's 
worth,  within  the  meaning  of  the  58  Geo.  3,  c.  141.  So,  in 
Keats  V.  Hick{c),  an  annuity  granted  by  a  son  to  his  mother, 
in  consideration  that  she  had  sold  her  business,  and  had  ad- 
vanced the  proceeds,  with  other  money,  to  set  him  up  in 
trade — it  not  appearing  that  the  annuity  was  stipulated 
for  at  the  time  the  money  was  advanced — was  held  not  to 
be  an  annuity  granted  for  a  pecuniary  consideration  within 
the  statute;  and  in  Blake  v.  Aitersoll (d),  where,  by  the 
trusts  of  a  marriage  settlement,  a  father  agreed  to  settle 
10,000/.  upon  his  daughter,  in  trust  to  pay  the  interest  to 
the  husband  during  his  life,  and  the  father  died  without 
having  paid  the  principal  money  to  the  trustees,  and  the 
husband  having  agreed  with  the  executors  to  accept 
5,000/.  and  an  annuity  of  125L  for  life,  in  lieu  of  the 
10,000^— it  was  held  that  such  annuity  did  not  require  en- 
rolment by  virtue  of  the  statute.  Upon  these  authorities, 
it  is  perfectly  clear  that  the  annuity  in  the  present  case  is 
not  of  a  nature  to  require  enrolment. 

(a)  1  Taunt.  366.  Hick  v.  Keats  (in  error),  6  Dow. 

(6)  5  J.  B.  Moore»  479;  S.  C.  &  Ryl.  68;  4  Bam.  &  Cress.  69. 

2  Brod.  &  Bing.  702.  {d)  4  Dow.  &  Ryl.  649;  S,  C.  2 

(c)  5  J.  B.  Moore,  629;  S.  C.  Bam.  &  Cress.  875. 
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1827.  The  Court  called  upon— 


Mr.  Serjeant  Taddy  to  support  his  role« — ^The  cases 
under  the  old  act,  17  Geo,  S,  cannot  apply,  that  statute 
having  been  repealed  by  the  5S  Geo.  3,  c.  141/  which  is 
made  to  embrace  annuities  granted  for  **  money's  worth,** 
that  is,  any  thing  readily  convertible  into  money.  James 
▼•  James  only  decided  that  the  statute  does  not  extend  to 
a  sale  of  landed  property.  In  Keats  v.  Hick  there  was 
no  pecuniary  consideration;  the  annuity  was  granted  for 
natural  love  and  affection  by  a  son  to  his  mother.  Here, 
the  only  real  consideration  was  the  sale  of  the  farming- 
stock  and  utensils. 

Lord  Chief  Justice  Best. — We  may  have  recourse  to 
the  17  Geo.  3,  for  the  purpose  of  ascertaining  the  views 
of  the  Legislature  in  passing  these  acts.  By  the  preamble 
of  that  statute,  it. clearly  appears  that  its  olgect  was  to  put 
an  end  to  the  frauds  practised  by  unprincipled  individuals 
advancing  money  by  secret  bargains  to  needy  persons.  The 
63  Geo.  3,  c.  141,  differs  from  the  former  act  in  this,  thatt 
there  mention  is  made  for  the  first  time  of  anmuties  grant* 
ed  for  ".  money's  worth"— rcases  requiring  in  a  still.greater 
degree  the  interference  of  the  Legblature  to  protect  grantors 
from  frauds,  where  the  consideration,  instead  of  being  paid 
in  money,  was  frequently  in  part  given  in  goods  at  a  nomi- 
nal value,  which  the  grantor  was  obliged  to  dispose  of  for 
less  than  half  the  price  at  which  they  were  charged.  It 
was  to  put  a  stop  to  these  nefarious  practices  that  the 
words  "  money's  worth"  were  introduced  into  the  53  Geo. 
3.  It  could  not  be  intended  to  apply  to  a  case  like  the 
present.  From  the  beginning  to  the  end,  the  statute  uses 
the  word  purchase,  which  is  clearly  inapplicable  to*  a 
transaction  of  this  nature.  The  father  and  mother  be- 
ing old,  were  desirous  of  giving  up.  the  farm  they  had  oc- 
cupied to  the  son,  together  with  the  stock  and  goodwfll, 
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reserving  to  themselves  lOL  a-year.    The  principal  consi-         1827- 
deration  undoubtedly  was  affection  for  their  son.    They 
gave  up  property-  which  appears  to  have  been  worth  300/.^ 
for  a  trifling  annuity  of  10/.     They  would  have  obtained 
more  from  a  common  usurer*     The  question  is,  whether 
the  object  of  the  transaction  was  a  transfer  of  the  interest 
of  the  grantees  in  the  property  for  a  pecuniary  considera- 
ticMiy  or    the  making  a  family  settleifient.     I  think  it  is 
sufficiently  apparent  that  the  principal  object  of  the  parties 
was. merely  the  effecting  a  family  arrangement.     The  pa- 
rents are  willing  to  make  a  provision  for  their  son,  and 
iperely  stipulate  that  they  shall  not  be  left  destitute.     If 
there  were  no  case  upon  the  subject,  I  should  not  feel  dis- 
posed to  set  aside  this  annuity  as  being  an  annuity  granted 
for  a  pecuniary  consideration,  or  for  "  money's  worth," 
within  the  meaning  of  the  53  Geo.  3,  q.  141.     The  point 
has,  however,  been  already  decided  more  than  once.     In 
the  case  of  James  v.  James,  this  Court  held,  that,  where 
there  is.  a  fair  and  band  fide  sale  of  an  interest  inland,  and 
the  consideration,  in  part  or  in  the  whole,  is  an  annuity  to 
be  paid  to  the  vendor,  the  consideration  for  the  granting 
of  such  annuity  is  not  a  pecuniary  consideration,  or  money's 
worth,  within  the  meaning  of  the  statute.     Lord  Chief 
Justice  Dallas  there  said:  ^'Money*s  worth  may  in  certain 
oases  be  a  pecuniary  consideration  within  the  meaning  of 
the  act,  as,  where  the  grantee  pays  for  the  annuity,  in  part, 
or  the  whole,  by  goods  or  merchandize,  to  be  converted 
into  money  by  the  grantor,  and  where  the  object  of  the 
grantor  was  to  raise  money."    That  case  is  referred  to  in 
Blake  v.  Ailersoll,  where  the  principle  is  laid  down  by 
Mr.  Justice  Bayleym  better  language  than  I  can  put  it  in. 
He  says:  *'  The  17  Geo.  3,  c.  ^,  recites,  that  the  perni- 
cious practice  of  raising  money  by  the  sale  of  life-annuities 
had  of  late  years  greatly  increased,  and  was  promoted  by 
the  secrecy  with  which  such  transactions  were  conducted. 
The  mischief  ooatemplated  in  the  preamble,  therefore,  was 
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the  practice  of  raising  money  by  the  sale  of  life-annuities. 
Now,  although  the  53  Geo.  8|  c.  141,  has  not  the  same 
large  words  in  the  preamble,  yet  there  is  sufficient  in  the 
other  parts  of  it  to  shew  that  the  Legislature  had  in  viev 
the  same  object;  the  recurrence  of  the  word  purekase  in 
the  several  clauses  shews  clearly  that  the  Legislature  in- 
tended to  proceed  on  the  same  principle,  and  had  in  view 
the  same  object,  piM.  the  restraining  of  the  practice  of  the 
sale  of  life-annuities."  Though  part  of  the  consideratm 
for  granting  the  annuity  might  be  money,  or  that  whereby 
money  might  be  raised,  the  case  is  not  therefore  within  die 
mischief  intended  to  be  remedied  by  the  statute.  It  re* 
sblves  itself  into  a  question  as  to  what  was  the  intention  of 
the  parties.  The  present  is  not  the  case  of  a  grantor  aeek*- 
ing  protection  against  the  grantee;  it  is  that  of  a  mi»tber 
driven  to  defend  herself  firom  the  fraud  of  her  son» 

Mr.  Justice  6A8ELE£(a). — ^The  case  of  Doe  A^Joh^ 
ston  V.  Phillips  is  very  like  the  present.  There,  port  of 
the  consideration  for  the  annuity  was  book^lebts  and  ntotk 
in  trade;  and  yet  the  Court  held  that  the  transactk»  was 
not  within  the  17  Geo.  3,  c.  S6.  Mr.  Justice  Chatnbre  in 
that  case,  referring  to  Crossley  v.  Arkwright,  sajrs, "  There, 
the  consideration  consisted  wholly  of  money  and  goods; 
and  goods  most  strongly  belong  to  the  class  of  annuities 
that  require  registration.  This  is  quite  a  different  kind  of 
transaction."  The  act  does  not  apply  to  annuitieB  that 
are  granted  voluntarily,  without  regard  to  any  pecuniaiy 
consideration.  The  principal  object  in  the  present 
was«  not  the  raising  of  money  by  way  of  annuity,  but  i 
ly  the  making  a  family  arrangement. 

Rule  discharged. 

(a)  Mr.  Justice  Park  and  Mr.      former  on  accotint  of  illness,  the 
Justice  Burrwgh  were  absent,  the     latter  at  Ohannbers. 
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Brooke  r.  Pickwick.  Saturdiy^ 

^^  May  2ttk. 

1  HIS  was  an  action  on  the  ca«e  against  a  stage-coach  in  an  action 
proprietor,  for  the  loss  of  a  trunk  containing  wearing  ap-  JS^rietojJJJIJSe 
parel  and  jewellery.  *«"  <>/  *  ^*^^ 

containing  wear* 

The  cause  was  tried  before  Mr.  Justice  Bvrroughf  at  the  ing  apparel  and 
last  Spring  Assizes  at  TauMM,  when  the  foUowmg  fiicto  irwUcWu  "^ 
appeared  ui  evidence :—  »»*  '^^^^SS^  »>y 

^^^  the  plaintiff  (nor 

The  phundff  being  about  to  proceed  with  his  two  daugh-  asked  by  the  de- 
ters firom  Baih  to  TVuro,  took  places  by  the  defendant's  jur^ere  dl- 
coach  to  Exeier.    The  trunk  in  question,  when  the  coach  ^^^^^^^, 
left  Baihf  at  eight  o'clock  in  the  morning,  was,  with  other  ^^^/  or  not  the 

defendant  had 

luggAg^oftheplaintiflTs,  properly  secured  in  the  boot.    On  bcenguUtyof 
arriving  at  Taunion  about  three  in  the  afternoon,  the  coach  |^^°^^out 
was  changed,  and,  in  the  removal  of  the  loading  from  the  j,*^^^?^]  ^^' 
one  coach  to  the  other,  the  plaintiff  called  the  attention  of  of  the  value  of 
the  coachman  to  his  luggage,  and  was  told  that  it  was  jury  having 
safely  stowed  on  the  top  of  the  coach;  but,  on  reaching  ^^"„^a^'^e 
Exeier,  the  trunk  in  question  was  missed.    Inquiry  was  Court  refused  to 

iet  aside  the 

immediately  made  concerning  it,  and  some  days  afterwards  it  verdict. 
was  found  emptied  of  its  contents  in  a  field  about  the  dis- 
taooB  of  a  mile  from  TamiUan.    From  Baih  to  Taunion, 
there  was  a  person  on  the  coach  to  guard  the  luggage; 
but  none  from  the  latter  place. 

The  coachman  was  not  called  as  a  witness.  The  person 
who  booked  the  places  for  the  plaintiff  at  jBo/A,  proved  that 
there  was  a  board  hung  up  in  the  office,  facing  the  door, 
which  the  plaintiff  am j^A/  have  seen,  and  by  which  the  de* 
fendant  gave  notice,  in  the  usual  form,  that  he  would  not 
hold  himself  responsible  for  any  parcel  or  package  above 
the  value  of  5/L,  unless  entered  as  such,  and  paid  for  ac- 
cordingly. But  there  was  no  evidence  to  shew  that  the 
plaintiff  AocI  seen  or  been  apprised  of  this  notice;  neither 
was  any  thing  said  at  the  office  as  to  the  nature  of  the 
luggage. 

G02 
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The  learned  Judge  left  it  to  the  Jury  to  say,  whether  or 
not  the  plaintiff  had  notice  of  the  defendant's  limitation  of 
his  responsibility^  and  whether  the  defendant  had  not  been 
guilty  of  gross  negligence,  in  not  taking  due  care  of  the 
trunk;  in  which  latter  case,  he  told  them  that  the  notice 
(if  established)  would  not  avail  him. 

The  Jury  returned  a  verdict  for  the  plaintiff— the  amount 
of  damages  to  be  ascertained  by  a  reference. 

Mr.  Serjeant  Bosanquet,  on  a  former  day  in  this  Term^ 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside 
and  a  new  trial  had. — He  submitted,  that  there  was  nothing 
to  warrant  the  defendant's  being  charged  yrith  gross  negU* 
gence,  the  top  of  the  coach  being  the  proper  place  for 
packages  and  luggage  of  ordinary  value;  and  that  the 
plaintiff,  when  he  entered  the  coach,  should  have  informed 
the  coachman  of  the  value  of  the  trunk,  in  order  that 
greater  care  than  ordinary  might  be  bestowed  upon  it. 

Mr.  Serjeant  Wilde  now  shewed  cause. — ^The  evidence 
was  properly  left  to  the  consideration  of  the  Jury,  and 
they  have  drawn  the  proper  inference  from  it.  The  de- 
fendant was  clearly  guilty  of  gross  negligence;  for,  either 
the  trunk  was  insecurely  fastened  upon  the  coach,  or  it  was 
not  put  there  at  all.  The  plaintiff  was  not  bound  to  disclose 
the  value  of  the  trunk  unless  asked.  Besides,  the  nature 
of  the  thing  itself,  and  the  situation  in  life  of  the  plaintiff, 
would  denote  it  to  be  of  sufficient  value  to  call  for  a  rea- 
sonable degree  of  care.  There  was  no  evidence  at  all  that 
the  plaintiff  had  any  knowledge  of  the  notice  limiting  the 
defendant's  responsibility. 

Mr.  Serjeant  Bosanquet,  in  support  of  his  rule. — ^Where 
a  stage-coach  proprietor  receives  a  passenger's  luggage 
under  a  notice  limiting  his  responsibility,  as  here,  he  is  on- 
ly liable  in  the  event  of  a  loss  occurring  through  gross  negli- 
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gence;  he  stands  in  the  same  situation  as  a  gratuitous  1827. 
bailee,  and  is  only  bound  to  use  ordinary  care.  Marsh  t. 
Home  (a).  The  plaintiff  and  defendant  do  not  stand  on 
equal  terms.  The  former  alone  had  the  means  of  know- 
ing the  value  of  the  trunk,  and  he  ought  to  have  informed 
the  defendant  that  it  contained  jewellery;  for,  in  that  case, 
it  would  not  have  been  left'  on  the.  outside  of  the  coach, 
which,  though  a  very  proper  place  for  a  trunk  or  portman- 
teau containing  ordinary  articles  of  wearing  apparel,  was 
not  a  fit  place  for  things  of  great  value.  The  degree  of 
care  to  be  used  must  in  all  cases  depend  upon  the  nature 
of  the  article. '  Batson  v.  Donovan  (A).  The  Jury  should 
have  been  directed  to  consider  the  question  of  negligence, 
with  reference  to  the  non-disclosure  by  the  plaintiff  of  the 
value  of  the  article. 

Lord  Chief  Justice  Best. — It  is  necessary  to  review  the 
facts  of  this  case.  The  plaintiff  took  places  for  the  con- 
veyance of  himself  and  daughters  by  the  defendant's  coach 
from  Bath  to  Exeter*  His  luggage  consisted  of  three 
trunks,  one  of  them,  which  from  its  size  the  defendant  must 
have  supposed  contained  property  of  a  larger  value  than 
'five  pounds,  was  lost  on  the  road.  When  the  coach  left 
Bathy  it  appears  that  the  plaintiff  saw  this  trunk  deposited 
in  a  place  of  security,  vix»  in  the  boot  of  the  coach.  At 
Taunton,  for  the  convenience  of  the  proprietors,  the  coach 
was  changed.  The  plaintiff  again  anxiously  inquired  about 
his  luggage,  and  requested  the  coachman  to  take  care  of 
it.  The  coachman  replied  that  he  had  done  so.  This 
man  was  not  called  at  the  trial;  if  he  had  been,  he  could 
have  given  some  account  as  to  how  he  had  stowed  the 
trunks.  From  Bath  to  Taunton,  it  seems,  there  was  a  man 
on  the  coach  to  guard  the  luggage,  but  no  guard  beyond 
that  place.     On  the  arrival  of  the  coach  at  Exeter,  the 

(a)  5  Barn.  &  Cress.  822.  ^6)  4  Barn.  &  Aid.  21- 
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1827.  trunk  in  question  was  missed.  Inquiry  was  made^ 
and  three  days  afterwards  it  was  dbcovered,  emptied 
of  its  contents,  in  a  field  about  a  mile  from  TamUan. 
Now,  there  was  no  evidence  as  to  whether  the  trunk  had 
ever  been  placed  upon  the  coach  at  Taunion  or  not.  If  it 
was  not,  then  the  defendant  was  clearly  guilty  of  gross  neg- 
ligence (a).  If  it  was,  there  must  have  been  equal  negli- 
gence on  the  part  of  the  defendant;  for,  had  it  been  pro- 
perly secured,  and  the  coach  guarded,  it  could  not  have 
fallen  off  or  been  stolen.  It  appears  that  a  notice  was 
posted  up  in  the  defendant's  office  warning  travellers 
and  others  that  the  proprietors  would  not  be  responsible 
for  packages  beyond  a  certain  value,  unless  entered  as  sudi 
and  paid  for  accordingly;  but  the  knowledge  of  that  no- 
tice was  not  brought  home  to  the  plaintiff.  The  mere  fact 
of  such  a  notice  being  posted  up  in  the  office  is  not  suf- 
ficient to  satisfy  the  minds  of  the  Jury  that  the  proprietors 
have  done  all  that  they  are  bound  to  do  to  make  known 
the  terms  upon  which  they  contract.  The  learned  Judge 
who  tried  the  cause  has  reported  to  us  that  he  left  it  to 
the  Jury  to  say,  whether  or  not  the  plaintiff  had  any  no^- 
tice  of  the  limitation  of  the  defendant's  engagement;  and 
he  told  them,  that,  if  he  had  not  such  notice,  the  plaintiff 
was  entitled  to  recover,  whether  the  defendant  had  been 
guilty  of  negligence  or  not;  and  that,  even  if  the  plaintiff 
had  notice,  still  that  the  defendant  would  be  equally  liable, 
if  he  had  been  guQty  of  gross  negligence.  By  the  common 
law  of  the  realm,  a  common  carrier  is  an  insurer:  and  the 
reason  given  by  the  old  lawyers  is,  that,  in  former  times, 

(a)  •'  Ordinary  neglect,  is  the  sense,  how  inattentive  soever, 
omission  of  that  care  which  every  takes  of  his  own  property.  Slight 
man  of  common  prudence,  and  neglect,  is  the  omiamon  of  thai 
capable  of  governing  a  family,  diligence  which  very  drcomspect 
takes  of  his  own  concerns.  Grou  and  thoughtful  persons  use  in  ae- 
negligence,  is  the  want  of  that  curing  their  own  goods  and  chat- 
care  which  every  man  of  common  tela.*'  Jones  on  Bailments^  p.  1 18. 
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diey  were  in  the  habit  of  leaguing  themselves  with  thieves,  1827.^ 
and  inviting  the  plunder  of  property  entrusted  to  them. 
At  the  present  day,  the  proprietors  of  stage-coaches  are 
in  general  persons  of  opulence;  but  it  is  well  known  that 
among  those  employed  by  them  are  some  of  the  worst  pf 
characters.  I  much  wish  that  the  Judges  had  resisted 
these  notices,  and  not  permitted  carriers  to  get  rid  of  their 
common  law  responsibility.  It  is  clear,  however,  that,  in 
all  cases,  the  notice  will  excuse  the  carrier,  where  it  is 
brought  home  to  the  knowledge  of  the  party;  but  it  will 
not  excuse  him  where  he  has  been  guilty  of  gross  negli- 
gence. Was  there  gross  negligence  ip  this  case?  The 
Jury  have  found  that  there  was;  and  they  could  not  have 
found  otherwise.  There  was  no  evidence  as  to  when 
or  how  the  trunk  was  lost.  It  either  was  not  put  upon  the 
coach  at  all  when  they  changed  at  Taunton^  or,  if  it  was 
put  thereon,  it  was  not  secured  with  sufficient  care,  and 
might  in  consequence  have  fallen  on  the  road.  It  has  been 
argued  on  the  part  of  the  defendant,  that  the  Jury  should 
have  been  told  that  it  was  the  duty  of  the  plaintiff  to  inform 
the  defendant  of  the  value  of  the  trunk.  Whether  he  was 
apprised  of  the  value  or  not,  is  immaterial.  From  its  appear- 
ance he  must  have  known  that  it  exceeded  the  value  of  5/. 
If  the  carrier  has  given  notice  to  the  party  that  he  will  not, 
under  certain  circumstances,  be  responsible  for  a  package 
unless  the  value  be  disclosed  at  the  time,  and  an  addition- 
al payment  made,  the  notice  will  absolve  him  from  liability 
as  an  insurer  if  its  terms  are  not  complied  with;  but  still 
he  is  bound  to  use  due  diligence,  whether  notice  be  given 
or  not.  I  still  continue  of  the  opinion  I  expressed  in  the 
case  of  Batson  v.  Donovan^  which  however  is  materially 
distinguishable  from  the  present.  The  Court  of  King's 
Bench  there  considered  a  notice  of  this  sort,  tie  knowledge 
of  which  wai  brought  home  to  the  party  sending  the  goods ^ 
as  equivalent  to  a  request  on  the  part  of  the  carrier  to 
know  the  value,  and  made  it  the  duty  of  the  owner  of  the 
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goods  to  apprise  the  carrier  that  the  parcel  was  of  value. 
Besides,  there,  there  was  an  improper  oonceabAent;  in 
this  ease,  there  was  none.  In  Marsh  v.  HomCf  the  owner 
of  the  goods  had  notice  of  the  limitation  of  the  carrier's  re- 
sponsibility, and  the  carrier  was  not  chargeable  with  gross 
negUgence.  I  think,  however,  that,  under  the  cireuni- 
stances  of  this  case,  there  is  no  ground  for  disturbing  the 
verdict. 

Mr.  Justice  Gaselee  (a). — There  was  sufficient  evidence 
of  gross  negligence  in  the  defendant  to  warrant  the  finding 
of  the  Jury.  The  trunk  was  evidently  either  not  put  on 
the  coach  at  all  when  it  left  Taunton^  or  it  was  not  secure- 
ly fastened.  It  could  not  have  been  lost  without  gross 
neglect  on  the  part' of  the  coachman.  A  want  of  due  at- 
tention is  gross  negligence.  The  case  was  fairly  left  to 
the  Jury,  and  I  see  no  reason  to  object  to  their  conclu- 
sion. 

Rule  discharged  (4). 

tbem  by  the  owners  thereoT*— • 
Whereby-^after  redlini^,  <Th»t, 
by  reason  of  the  frequent  practice 
of  bankers  and  others  of  sending 
by  the  public  miuls,  stage-coaches, 
waggons,  Yans,  and  other  public 
conveyances  by  land  for  hire,  par- 
cels and  packages  containing  mo* 
ney,  bills,  notes,  jewellery,  and 
other  articles  of  great  Yaioe  in 
small  compass,  much  valuable 
property  is  rendered  liable  to  de- 
predation, and  the  responsibifitj 
of  inail  contractors,  stage-coach 
proprietors,  and  common  carriers 
for  hire  is  greatly  increased;  and 
that  though  the  frequent  omission 
by  persons  sending  such  parcels 
and  packages  to  notify  the  value 
and  nature  of  the  contents  there- 
of, so  as  to  enable  such  mail  con- 


(a)  Mr.  Justice  Park  was  ab- 
sent on  account  of  illness. .  Mr. 
Justice  Btarrough,  having  presided 
at  the  trial,  gave  no  opinion. 

{b)  See  SUpkensou  v.  Harty  1 
Moore  &  P.  357;  S,  C.  4  Bing. 
476 — Langlet/  v.  Broum,  1  Moore 
&iV.5S3—Mucklin  v.  Waterhouse,2 
Moore  &  P.  319;  S.  C.  5  Bing. 
2\2— Riley  v.  Home,  2  Moore  & 
P.  331;  5.  C.  6  Bing.  217. 

But  see  the  statute,  1  Will.  4, 
c.  68—*'  An  act  for  the  more 
effectual  protection  of  msdl  con- 
tractors, stage-coach  proprietors, 
and  other  common  carriers  for 
hire,  agidnst  the  loss  of  or  injury 
to  parcels  or  packages  delivered 
to  them  for  conveyance  or  custo- 
dy, the  value  and  contents  of 
which  shall  not  be  dechired  to 
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tnctorsy  stage-coach  proprieton, 
sad  other  common  carrien,  by 
doe  diligence,  to  protect  them- 
selves against  losses  arising  from 
their  legal  responsibility,  and  the 
difficulty  of  fixing  parties  with 
kAoirledge  of  nodoea  published 
by  such  mail  contractors,  stage- 
coach proprietors,  and  other  com- 
mon carriers,  with  the  intent  to 
limit  such  responsibility,  they  have 
become  exposed  to  great  and  un- 
avoidable risks,  and  have  thereby 
sustained  heavy  losses' — ^it  is  enact- 
ed (s.  1)—''  That,  from  and  after 
the  passing  of  this  act,  no  mul 
contractor,  stage-coach  proprietor, 
or  other  common  carrier  by  land 
for  hire  shall  be  liable  for  the  loss 
of  or  injury  to  any  article  or  arti- 
cles or  property  of  the  descrip- 
tions follovring;  that  is  to  say,  gold 
or  silver  coin  of  this  realm  or  of 
any  foreign  state,  or  any  gold  or 
silver  in  a  manufoctnred  or  un- 
manufactured state,  or  any  pre- 
cious stones,  jewellery,  watches, 
clocks,  or  time-pieces  of  any  de- 
scription, trinkets,  bills,  notes  of 
the  Governor  and  Company  of  the 
Banks  of  England,  Scotland,  and 
Ireland  respectively,  or  of  any 
other  Bank  in  Great  Britain  or 
Ireland,  orders,  notes,  or  securi- 
ties for  payment  of  money,  En- 
glish or  foreign  stamps,  maps, 
writings,  title-deeds,  paintings,  en- 


gravings, pictures,  gold  or  silver 
plate  or  plated  articles,  ghiss, 
china,  silks  in  a  manufactured  or 
unmanufactured  state,  and  whe- 
ther wrought  up  or  not  wrought 
up  with  other  materials,  furs,  or 
lace,  or  any  of  them,  contained  ia 
any  parcel  or  package  which  shall 
have  been  delivered,  either  to  be 
carried  for  hire  or  to  accompany 
the  person  of  any  passenger  in 
any  miul  or  stage-coach  or  other 
public  conveyance,  when  the  va- 
lue of  such  ardcle  or  articles  or 
property  aforesiud  contained  in 
such  parcel  or  package  shall  ex- 
ceed the  sum  of  10/.,  unless,  at  the 
time  of  the  delivery  thereof  at  the 
office,  warehouse,  or  receiving- 
house  of  such  mail  contractor, 
stage-coach  proprietor,  or  other 
common  carrier,  or  to  his,  her,  or 
their  book-keeper,  coachman,  or 
other  servant,  for  the  purpose  of 
bdng  carried  or  of  accompanying 
the  person  of  any  passenger  as 
aforesaid,  the  value  and  nature  of 
such  article  or  articles  or  proper- 
ty shall  have  been  declared  by  the 
penon  or  persons  sending  or  de- 
livering the  same,  and  such  in- 
creased* charge  as  hereinafter 
mentioned,  or  an  engagement  to 
pay  the  same  be  accepted  by  the 
person  receiring  such  parcel  or 
package." 
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M^mi  Browne  r.  Powell. 

It  leems  that,  1  HIS  was  an  actkui  of  replevin  for  seiadng  and  taking 

atue'ukra^^.  certain  sheep  of  the  plaintiff.    The  defendant  avowed  that 

th^ow^^'not  ^^®  sheep  were  damagefeaxani  in  his  close.   Among  other 

precluded  from  plead  in  bar,  the  plaintiff  pleaded  a  Jtender  of  amends  be- 

amendt  whilst  fore  the  impounding;  whereupon  issue  was  joined. 

^^c^^Srif        ^^^  ^^^  ^^^  ^^'^^^  ^^^^  ^^*  Serjeant  Bosanquei,  at 
the  diitrainor;     the  last  Assizes  at  Hereford,  when  the  following  fisu:t8  ap- 

at  all  events,  not  v         »  — o  r 

where  the  Utter  peared  in  evidence: — 

ten^^f  Mod-  I'b^  sheep  in  question  having  strayed  from  the  plaintiff's 
pubUc^'^u^d!  ^^^  ^  ^^^^  ^  ^^^  avowant,  the  ktter  distndned  them  and 
placed  them  in  an  outhouse.  The  plaintiff's  son  went  to 
the  avowant*s  house  to  obtain  the  release  of  the  sheep, 
where  he  saw  the  wife  of  the  avowant,  with  whom  he  had 
before  treated  upon  similar  occasions ;  and  upon  his  asking 
her  what  amends  she  required,  she  said  ^s.  if  they  did 
not  impound  the  sheep,  and  25s.  if  they  took  them  to  die 
public  pound  at  Leomingier.  The  plaintiff's  son  then  ten* 
dered  her  lialf-a-crown,  which  she  refused  to  receive. 

On  the  part  of  the  avowant,  it  was  contended,  that  the 
tender  to  the  wife  was  not  a  sufficient  tender;  and  that 
the  placing  the  sheep  in  the  outhouse  was  an  impounding, 
and  consequently  that  the  tender  (if  sufficient)  came  loo 
late. 

The  learned  Serjeant,  however,  thought  otherwise,  and 
a  verdict  was  taken  for  the  plaintiff  upon  that  issue,  the 
Jury  being  discharged  on  the  others. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside. 

Mr.  Serjeant  Spankie  was  now  about  to  shew  cause, 
but  the  Court  called  upon — 

Mr.  Seijeant  fHlde  to  support  his  rule.— There  was  no 
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evidence  to  shew  that  the  wife  was  authorised  to  receive  a 
tender.  In  PilUngton's  case  (a),  a  tender  of  amends  to  a 
bailiff  was  held  to  be  insufiScient.  The  mere  fact  of  the 
avowant's  wife  havbg  once  before  acted  for  her  husband 
in  a  similar  matter,  will  not  conclude  the  plaintiff. 

At  all  events,  the  tender  was  too  late,  the  sheep  being 
already  legally  impounded.  The  avowant  was  not  bound 
to  take  them  to  the  public  jxiund;  any  convenient  place 
may  be  employed  for  the  purpose  of  securing  a  distressi 
even  on  the  spot  where  the  distress  is  made  (6). 

Lord  Chief  Justice  Best. — Two  objections  have  been 
raised  to  the  plaintiff*s  right  to  recover  in  this  case— first, 
that  the  tender  of  amends  proved  to  have  been  made  when 
the  dieep  were  distrained,  was  not  made  to  an  agent  duly 
authorised  to  receive  it— secondly,  that  the  tender  was  not 
made  until  after  the  sheep  were  impounded. 

The  first  objection  is  answered  by  the  evidence,  which 
shews  sadsfactorily  that  the  wife  was  the  authorised  agent 
of  her  husband.  She  had  before  acted  for  him  in  trans* 
actions  of  the  like  nature  with  the  plaintiff,  and  on  those 
occasions  her  acts  had  been  confirmed  by  the  avowant.  I 
iiherefore  think  she  was  his  agent  likewise  upon  this  occa- 
.  sion.  I  perfectly  agree  with  the  doctrine  of  Pillangtuiris 
case;  for,  a  person  may  authorize  a  servant  to  distrain, 
though  he  would  not  entrust  him  to  receive  amends. 

The  second-  question  is,  whether  the  tender  of  amends 
was  made  before  or  after  the  sheep  were  impounded.  If 
once  the  distress  be  impounded,  it  is  clear  that  a  tender 
of  amends  would  be  too  late.  The  declarations  of  the  wife 
on  this  subject  are  receivable,  inasmuch  as  they  were  made 
in  a  matter  in  which  she  acted  as  the  agent  of  the  avowant. 
These  declarations  clearly  shew  that  the  sheep  were  not 

(a)  5  Rep.  76  a;  Cro.  Eliz.  (D.);  Co.  Litt.  47  b;  Fitz.  Nat. 
813.  Brev.  100. 

(6)  Com.  Dig.  tit.  *'  Dittre$$;' 


Powell. 
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1827.  actually  impounded  at  the  time^  but  were  merely  on  their 
^""■*  '  way  to  the  pound ;  for,  the  plaintiff's  son  was  told  that  twen- 
ty'three  shillings  would  be  required  for  the  damage  if  paid 
then,  but  twenty-five  if  the  sheep  were  taken  to  Leamn^ 
ster.  This  proves  that  they  were  not  then  considered  as 
impounded,  but  were  destined  for  the  public  pound  at 
Leominster.  Independently,  however,  of  that,  I  am  inclin- 
ed to  think  that  such  an  impounding  as  that  attempted  to 
be  set  up  would  not  prevent  a  tender  of  amends.  The 
distress  should  be  taken  to  the  pound  of  the  lord  of  the 
manor.  The  distrainor  may  undoubtedly  impound  the 
cattle  on  the  spot  where  they  are  taken,  but  it  would  be 
unjust  to  hold  that  no  tender  could  be  made  after  such  an 
impounding.  The  impounding  intended  must  be  such  as 
places  the  distress  in  the  custody  of  the  law,  and  not  mere- 
ly of  the  party  who  makes  the  distress.  I  am  countenanc- 
ed in  this  opinion  by  Pilkingtotis  case;  where  it  was  re- 
solved, that  a  tender  is  too  late  after  the  cattle  are  in  the 
custody  of  the  law.  When  they  are  in  the  pound  of  the 
lord  of  the  manor,  there  might  be  no  person  to  whom  a 
tender  could  be  made.  In  the  present  case,  however,  the 
sheep  were  never  impounded;  they  were  only  on  the  road 
to  the  pound.  The  rule  for  setting  aside  the  verdict  must 
therefore  be  discharged. 

Mr.  Justice  Burrough  (a). — I  am  clearly  of  opinion 
that  there  was  sufficient  evidence  to  shew  that  the  wife 
was  the  agent  of  her  husband  in  this  instance,  and  there-' 
fore  there  is  an  end  of  the  question  of  tender.  It  is  equal- 
ly clear  that  the  sheep  were  not  in  the  outhouse  as  in  a 
pound;  though  it  might  have  been  made  a  pound  if  the 
avowant  had  thought  fit.  The  duty  of  the  distrainor 
is  different  in  the  case  of  a  public  and  a  private  pound; 
in  the  latter  case,  he  is  bound  to  provide  food  for  the  cat- 

(a)  Mr.  Justice  Fork  was  absent  on  account  of  illness. 
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tie;  in  the  former,  he  is  only  to  give  notice,  and  the  own- 
er provides  it.  The  declarations  of  the  wife  prove  that  the 
sheep  in  question  were  destined  for  the  public  pound. 

Mr.  Justice  Gaselee. — The  evidence  established  the 
agency  of  the  wife,  and  her  declarations  shewed  that 
the  ultimate  destination  of  the  sheep  was  the  pound  at 
Leominster.  With  regard  to  the  tender,  it  seems  con- 
sonant with  good  sense  that  a  distinction  should  be  ta- 
ken between  the  custody  of  the  party  and  the  custody 
of  the  law.  If  a  tender  could  not  be  made  afbr  an  im- 
pounding in  the  custody  of  the  distrainor,  no  tender  could 
ever  be  inade.  By  a  modern  statute,  the  distress  may  be 
impounded  on  the  premises  where  it  is  taken;  but  that 
does  not  get  rid  of  the  old  maxim,  that  the  owner  shall 
have  a  reasonable  time  for  making  a  tender.  When  the 
cattle  are  in  the  custody  of  the  law,  the  situation  of  the  dis- 
trainor is  altered.  As  long  as  they  are  in  the  possession  of 
the  party  a  tender  may  be  made.  It  is  not  necessary, 
however,  to  go  the  length  of  deciding  that  in  the  present 
instance;  for,  it  is  evident  that  the  avowant  did  not  consi- 
der the  impounding  complete. 

Rule  discharged. 
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Newton  v.  Cowie  and  Another.  Monday, 

May  28M. 

J  HIS  was  an  action  on  the  case  against  the  defendants  The  proprietor 
tor  the  piracy  of  certain  prints  published  by  the  plaintiff  ^"  t*mSiuiS 
in  a  monthly  publication  called  "  The  London  Journal  of  *?^*'"*  ^"^ 
Arts  and  Sciences."  it  Geo.  3,  c.  57, 

The  declaration  contained  nine  counts— the/r^  was  for  cxH^ed  with 

the  directions  of 
'      the  8  Geo,  2,  c 
1S»  by  fiognnixig  thereon  Mb  name  and  the  date  of  publication ;  but  it  is  not  neoessarj  that  the  pro- 
prietor's name,  eo  ftontney  should  appear. 

An  engraving,  on  a  reftuced  scale,  of  a  specification  of  a  new  invention  enrolled  at  the  Pktent- 
oflSce»  may  be  the  subject  of  copyright. 
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1827.  pirating  an  engraving  of  "  Murray's  Locomg^e  Steam- 
Engine** — i)Mdsecondi  "  Yardley's  Glue  Apparatus" — the 
seventh,  *^  Goodman's  Improved  Loom" — the  mnihi 
*^  WrigMs  Washing  and  Bleaching  Apparatus/'  The 
Other  counts  were  not  supported. 

The  defendants  pleaded  the  general  issue. 
The  cause  was  tried  before  Mr.  Justice  Gaselee,  at  the 
Adjourned  Sittings  at  GuHdhall,  after  last  Hilary  Term. 
On  the  production  of  the  engravings,  it  appeared  that  the 
name  of  the  proprietor  was  not  (as  such)  engraved  on  any 
of  the  plates — the  two  first  only  having  on  one  comer, 
**  Newion  del.,*"  and  on  the  other,  *'  BeUin  sculp.,'*  with- 
out any  date;  and  the  other  two,  in  like  manner,  at  one 
comer,  *'  Newton  del.,"  and  at  the  other  **  Galdwin  sculp." 
together  with  the  date.  On  the  part  of  the  defendants, 
it  was  contended,  that  the  plaintiff  was  not  in  a  situation ' 
to  recover,  inasmuch  as  he  had  failed  to  comply  with  the 
directions  contained  in  the  various  acts  of  Parliament  re- 
gulating the  publication  of  works  of  art(a),  by  engraving  on 

(a)  8  Geo«  2,  c.  13^7  Ueo.  3»  print8'^-4mpo8iDg  certalo  peaal- 

c.  38—17  Geo.  3,  c.  67-  ties  for  pirating  such  prints— ac- 

By  the  8  Geo.  2,  c.  13,  it  is  pro-  tions  to  be  brought  within  tftree  ' 

viited,    '*  That  every  person  who  months. 

shall  invent  and  design,  engrave,  By  the  7  Geo.  3,  c.  38,  the  pro- 
etch,  or  work  in  mezzotinto  or  vidoaa  of  the  8  Geo.  2,  c.  13,  are 
chiaro  oicuro,  or,  from  his  own  extended  to  ^  any  print  or  prints 
works  and  invention,  shall  cause  of  any  portrait,  conversation,  land- 
to  be  designed  and  engraved,  scape,  or  architecture,  map,  chart, 
etched,  or  worked  in  fneuo^tyi/o  or  or  plan,  or  any  other  print  or 
chiaro  otcuro,  any  historical  or  prints  whatsoever*'— extending  the 
other  print  or  prints,  shall  have  monopoly  to  tweMy-eight  yean, 
the  sole  right  and  liberty  of  print-  and  the  Ume  for  bringing  the  ae- 
ing  and  reprinting  the  same  for  tion  to  iix  months, 
the  term  of  fourteen  years,  to  com-  By  the  17  Geo.  3,  c.  57,  a  spe- 
mence  from  the  day  of  the  first  cial  action  on  the  ease  to  recover 
publishing  thereof,  which  shall  be  damages,  with  double  costs  of 
trtdy  engravedf  with  the  name  of  suit,  is  given  to  the  proprietor 
the  proprietor,  on  each  plate,  and  against  any  persons  who  shall, 
printed  on  every  such  print  or  within  the  times  limited  by  the 
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eneh  plate  the  date  of  its  pabKcation,  and  the  name  df  the 
proprietor}  and  also  that  the  plaintiff  could  have  no  copy^ 
right  fai  the  prints  mentioned  in  the  second,  seventh,  and 
nintk  counts,  they  being  merely  copies  on  a  reduced  scale 
(done  by  one  of  the  plaintiff's  apprentices)  from  drawings 
of  patents  enrolled  at  the  Patent-office. 

The  learned  Judge  directed  the  Jury  to  find  for^the 
plaintiff  on  the  four  counts  above  stated,  reserving  leave 
to  the  defendants  tomeire  to  set  aside  the  verdict,  and  ien* 
ter  a  nonsuit. 

Mr.  Seijeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  msj  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  on  the  grounds — first,  that  the  plaintiff 
had  no  exclusive  right  to  publish  the  prints  in  question — ^se- 
condly, that  he  had  neglected  to  affix  to  each  plate  the 
name  of  the  publisher,  and  the  date  of  publication.— 

Wyaii  v«  Barnard  (a),  is  an  authority  to  shew  that  no 
copyright  exists  in  specifications  enrolled  at  the  Patent- 
office. 

The  statute  8  Geo.  2,  c  13,  requires  that  die  date  of 
publication  **  shall  be  truly  engraved,  with  the  name  of  the 
proprietor,  on  each  plate.'*  In  Sayer  v.  Dicey  (6),  it  was 
held,  that,  if  the  proprietor  of  a  mezzotinto  or  other  print 
wiU  entitle  himself  to  the  benefit  of  the  statute  8  Geo.  S, 
c  18,  and  secure  his  property,  he  must  engrave  on  the 

aibreaaid  acts,  or  either  of  them,  tion,  Isndscspe,  or  architecture, 
**  enfTSTe,  etch,  or  work,  or  cause  map,  chart,  or  plan,  or  any  other 
or  procure  to  be  engraved,  etched,  print  or  prints  whatsoever,  which 
or  worked  In  mezzotinto  or  chuaro  hath  or  have  been,  or  shall  be  en- 
oteuro  or  otherwise,  or  in  any  other  graved,  etched,  drawn,  or  dedgn- 
manner  copy,  In  the  whole  or  pait,  ed  la  any  part  of  Grtai  Britain^ 
by  varying,  adding  to,  or  ^min-  without  die  express  consent  of  the 
islung  from  the  main  design,  any  proprietor  or  proprietors  there- 
copy  or  copies  of  any  historical  of/' 
print  or  prints,  or  any  print  or  («)  3  Ves.  &  Bea.  77. 
prints  of  any  portrait,  conversa-  (b)  3  Wils.  €0. 
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ISQJ*  plate  both  his  name  and  the  day  of  his  first  publishing 
thereof.  That  case  was  confirmed  by  Lord  Kenyan  and 
Mr.  Justice  BuUer,  in  Thompson  ▼•  Symonds  (a).  M^Mur- 
day.  Smith  (b)  is  to  the  same  effect.  In  Blachwellv. Har^ 
per{c),  Itord  Hardtoicie  seemed  to  think  that  the  statute 
was  only  direetory,  and  that  the  date  was  not  material; 
•but  Lord  Ahanley  differed  from  Lord  Hardmcke  in 
Harrison  y.  Hogg  {e),  and  held,  in  conformity  with  the 
prior  cases,  that  the  addition  of  the  date  and  name  of  the 
publisher  was  a  condition  precedent  to  the  author's  right  to 
sue  for  a  piracy.  InBeckfordv.  ^oocf(tf)i  indeed,  it  was  held, 
that  an  author,  whose  work  is  pirated  before  the  expiration 
of  the  twenty-eight  years  allowed  him  for  the  copyright, 
may  maintain  an  action  on  the  case  for  damages  against 
the  offending  party  (under  the  statute  54  Geo.  8,  c.  156), 
although  the  work  was  not  entered  at  Stationers'  Hall,  and 
although  it  was  first  published  without  the  author's  name 
being  affixed  to  it.  That,  however,  was  the  case  of  a  book* 
and  the  statute  8  Ann.  c.  19,  w^hich  gives  the  copyr^ht* 
vests  the  right  by  one  section,  and  requires  the  entry  at 
Stationers*  Hall  by  another;  whilst  the  8  Geo.  2,  c.  13, 
which  secures  the  proprietorship  of  prints,  requires  the  in- 
sertion of  the  name  and  date  by  the  same  section  which 
gives  the  monopoly.  In  Rotvorth  v.  Wills  (/),  Lord  El- 
lenborough,  contrary  to  the  decisions  in  Thompson  v,  Sy- 
monds and  the  other  cases,  held  that  the  insertion  of  the 
name  of  the  proprietor  was  not  necessary  to  entitle  him  to 
maintain  an  action  for  a  piracy.  But  that  is  the  only  case 
tending  to  impeach  those  which  preceded  it,  and  is  a  mere 
Nisi  Ptius  decision.  The  monopoly  being  for  a  limited 
period,  the  public  should  have  the  means  of  knowing  when 
it  begins,  otherwise  it  might  be  extended  beyond  the  legal 


(a)  5  Term  Rep.  45.  (d)  2  Ves.  323. 

iP)  7  Term  Rep.  518.  {e)  7  Term  Rep.  620. 

(r)2Atk.93.  (/)  1  Camp,  97. 
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time.  Here  two  of  the  plates  contain  no  dates^  and  not  one 
of  them  bears  the  name  of  the  proprietor.  It  is  true^  cer- 
tain names  appear  upon  the  engravings,  but  neither  is  de^ 
sighated  as  that  of  the  proprietor;  on  the  one  side  is  the 
name  of  the  draftsman,  on  the  other,  that  of  the  engraver. 

Mr.  Serjeant  Spankie  now;ihewed  cause. — In  Btackwell 
V.  Harper,  which  was  decided,*  on  demurrer,  a  short  time 
after  the  passing  of  the  statute  8  Geo.  2,  c.  13,  it  was  ex- 
pressly heldj  that  the  act  was  directoryonly,  and  that  the 
insertion  of  the  proprietor's  name  and  the  date  of  publication 
on  the  print  were  not  necessary  to  secure  his  right.   To  ren- 
der a  party  liable  for  the  penalties  under  the  two  former 
acts,  perhaps,  it  might  be  necessary  to  shew  that  the  pro- 
prietor has  complied  with  these  directions ;  not  so  where 
the  latter  pursues  his  remedy  by  action  under  the  last  act. 
Besides,  the  plates  were  published  in  a  periodical  work,  and 
the  date  and  publisher's  name  appear  on  the  title  page.  The 
remark  of  Lord  Alvanley  in  Harrison  v.  Hogg  was  extra- 
judicial, and  not  necessary  to  the  decision  of  the  case.   His 
Lordship  said :  *^  I  am  glad  I  am  relieved  from  determining 
on  that  act;  for^  at  present,  I  am  inclined  to  differ  from 
Lord  Hardmcke.     I  must  beUeve  that  it  is  essential  to 
the  plaintiff*'s  right  to  insert  the  date;  many  good  reasons 
^require  that  the  date  should  be  on  the  plate."    His  Lord- 
ship does  not  affect  expressly  to  decide  the  point.     The 
case  of  an  action  for  pirating  a  book  on  the  8  Arme,  c.  19, 
is  analogous.     The  entry  of  the  book  at  Stationers'  Hcdlf 
is  not  essential  to  the  author's  right  to  maintain  an  action 
for  a  piracy,  though  it  might  be  to  the  maintenance  of  a 
suit  to  recover  the  penalties  imposed  by  that  act.    Beck- 
ford  V.  Hood.    The  case  of  Roworth  v.  Wilks  is  an  ex- 
press decision  in  favour  of 'the  plaintiff^s  right  to  recover. 
M^Murdo  v.^Smiih,  was  a  case  on  the  34  Geo.  3.  c.  33,  an 
act  for  the  protection  of  new  patterns  in  printed  caUco,'  and 
requiring  the  name  of  the  proprietor  and  date  of  the  print- 

VOL.  XII.  HH 


Newton 

V. 
COWIE. 
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1827.  ing  to  appear  thereon.  Lord  Kenyan  there-said:  "  I  am 
clearly  of  opinion  that  it  was  necessary  for  the  plaintiffs^ 
who  undertook  to  prove  an  invasion  of  their  right  during 
the  existence  of  the  monopoly,  to  prove  that  they  bad 
printed  tfie  date  on  their  doth,  otherwise  they  could  not 
have  obtained  a  verdict."  That,  however,  was  only  the 
opinion  of  one  Jndge;  besides,  the  action  was  upon  a  sta* 
tute  wherein  the  right  and  remedy  were  concurrent:  whilst 
here  they  are  distinct. 

The  name  of  the  proprietor  did  in  fact  appear  upon  the 
plates,  though  not  eo  nomine.  This  was  a  suflScient  com- 
pliance with  the  words  of  the  statute. 

There  can  be  no  reason  why  an  engraving  of  a  specifi- 
cation of  a  patent  should  not  be  the  subject  of  copyright 
as  well  as  that  of  any  other  drawing.  The  Patent-office  b 
undoubtedly  open  for  any  person  to  go  and  copy  the  spe* 
cifications.  The  plaintiff  claims  no  copyright  in  them,  but 
only  in  his  reduced  plate  of  them. 

Mr.  Serjeant  Wildet  in  support  of  his  rule. — The  acts 
in  question  are  penal — the  two  first  imposing  penalties, 
the  last  double  costs — ^and  therefore  should  be  strictly 
construed.  The  proprietors  of  prints,  &c.,  can  only  ac- 
quire the  rights  these  statutes  confer,  by  conforming  to  the 
conditions  upon  which  they  are  to  be  obtained.  Thamp^ 
son  V.  Symonds  is  an  authority  in  point,  and  has  never 
been  impugned.  It  was  not  brought  under  the  notice  of 
Lord  EUenborough  when  he  decided  Rowarik  v.  WUkSt 
which  he  did  upon  the  authority  of  Beckfard  v.  Hood. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court: — 

This  ^as  an  action  on  the  case  for  piratmg  prints.  A 
verdict  was  found  for  the  plaintiff  on  the  first,  second,seventfa| 
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and  ninth  counts^  with,  one  Bhilling  damaged  on  each.    Ob-        1827. 
jectiona  were  made  to  the  plaintiflTs  recovering  on  these 
countSy  and  the  consideration  of  these  objections  was  re- 
served by  Mr.  Justice  Gaselee,  who  tried  the  cause. 

The  objection  to  the  verdict  on  the  first  and  ninth  counts 
isy  that  the  name  of  the  proprietor  does  not  appear  on  the 
prints.  The  words  on  these  prints  are— *'  Newian  deL 
1st  May,  18Sa  Galdwin  sculpt  The  words  of  the 
statute  of  8  Geo.  2,  c.  13,  which  gives  a  monopoly  to  the 
proprietor  of  prints,  prescribe  that  the  day  of  the  first 
puUfahing  '*  shall  be  truly  engraved,  with  the  name  of  the 
proprietor,  on  each  plate>  and  printed  on  every  such  print 
or  prints."  The  words  on  these  prints  do  not  directly  de- 
signate that  the  plaintiff  is  the  proprietor,  nor  do  I  believe 
that  it  has  ever  been  stated  on  any  print  that  ever  was 
publidied  who  was  the  proprietor;  nor  in  any  one  of  the 
cases  which  have  been  decided  in  favour  of  engravers^ 
has  the  word  ''  proprietor'*  ever  appeared  upon  the  print 
In  Blackwelt  v.  Harper ,  which  was  decided  shortly  after 
the  passing  of  the  act,  the  designer's  and  engraver's  names 
only  were  on  the  print,  in  the  same  fortti  as  here.  It  has 
been  the  uniform  practice  so  to  print  the  names  of  the 
proprietors,  and  it  would  destroy  much  valuable  property 
in  prints  to  hold  that  this  is  not  sufficient.  The  words  of 
the  act  are  satisfied  by  the  disclosure  of  the  proprietor's 
name;  this  is  a  sufficient  indication  6f  the  person  who  is 
to  be  applied  to  for  leave  to  copy  the  print;  coupled  with 
the  date,  it  shews  how  long  the  demgner  has  had  the  mo« 
nopoly,  and  fully  accomplishes  the  two  objects  of  the  act, 
The  same  objection  was  raised  in  Blackwellv.  Harper,  but 
it  was  treated  by  Lord  Hardtrieke  as  of  no  importance. 
The  silence  of  Westminster-HaU  on  the  point  in  all  the 
subsequent  c^ses,  coupled  with  the  uniform  practice  of 
engravers,  satisfies  us  that  we  are  warranted  in  putting  the 
same  construction  on  the  act. 

The  6bjection  which  applies  to  the  second  and  seventh 
'hh2 
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1827.  counta  is,  that  the  prints  to  which  these  counts  relate  have 
not  th^  date  of  their  publication.  I  will  first  consider  the  au- 
thorities which  are  to  be  found  bearing  on  this  point.  If  these 
are  consistenti  we  are  bound  by  them,  even  although  our 
minds  do  not  approve  the  principles  on  which  they  rest: 
there  would  otherwise  be  no  certain  rule  which  could  be 
JcQOwn  to  those  who  are  required  to  conform  to  the  law. 
If  the  decisions  are  contradictory,  we  are  to  consider  the 
reasons  given  for  them  by  those  who  pronounced  them. 
If  our  predecessors  have  given  no  reasons  for  their  judg- 
ments, or  the  reasons  given  for  conflicting  judgments  are 
equally  unsatisfactory,  we  are  to  put  that  construction  on 
the  statutes  which  our  own  unfettered  judgment  induces  us 
to  think  the  Legislature  intended  should  be  put  on  them. 

The  first  case  is  Blc^ciweU  v.  Harper  (a).  In  that  case 
the  time  was  not  mentioned  when  the  plaintiff  first  publish- 
ed. The  Lord  Chancellor  was  of  opinion,  *'  that  the  words 
of  the  act  requiring  the  insertion  of  the  dates  were  direc- 
tory only,  and  not  descriptive^  and,  therefore,  that  the  day 
is  only  necessary  to  be  inserted  on  prints  where  the  penal- 
ty of  the  act  is  intended  to  be  taken  advantage  of,'*  But 
in  Bamardiston  this  important  passage  is  added:  ''That, 
as.  the  circumstance  of  inserting  the  day.  was  not  complied 
with,  he  would  grant  an  injunction  to  restrain  the  defend- 
ant from  publishing  the  prints  for  the  future,  but  would 
not  direct  an  account  of  the  profits  of  those  already  pub- 
lished:" and,  at  the  close  of  his  judgment,  he  is  represent- 
ed to  say:  ''  It  is  matter  of  doubt  whether  the  clause  ought 
to  be  construed  directory  or  descriptive."  If  his  Lordship 
was  right  in  deciding  that  the  plaintiff  was  not  entitled  to  an 
account  for  by-gone  profits,  why  is  this  plaintiff  entitled  tore- 
cover  damages  for  a  by-gone  injury?  This  authority,  there- 
fore, is  rather  in  favour  of  the  objection  than  against  it. 
The  Lord  Chancellor,  indeed,  seems  influenced  by  the  de- 

(a)  2Jlik.  92;  better  reported  in  I  Bsrnantiston,  210. 
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cision  of  Ballard  v.  fFalker,  which^  as  cited  in  BtackweU  1827. 
v.  Harper  (and  it  is  not  to  be  found  elsewhere),  was  a* 
decision  on  the  8th  Arme^  c.  19,  and  related  to  a  book 
which  bad  not  been  entered  at  Stationers^  Hall.  But  the 
words  of  that  act  are  different  irom  those  of  the  iicts  relat- 
ing to  prints.  The  words  of  the  statute  of  Atme  are — 
**  that  nothing  in  that  act  shall  be  construed  to  subject  any 
bookseller  to  forfeitures  by  reason  of  the  printing  any 
book,  unless  the  title  of  the  copy  shall  be  registered  with 
the  Stationers'  Company''  Consequently,  no  forfeitures 
could  be  incurred  unless  where  a  proper  entry  had  been 
made  at  Stationers'  Hall.  But,  m  the  8th  Geo.  S,  the 
same  clause  which  gives  the  proprietor  the  monopoly, 
requires  him  to  engrave  on  the  plate  the  date  of  the  pub<* 
lication.  The  next  case  is  Harrison  v.  Hogg,  where  Lord 
Alvanley  (one  of  the  safest  guides  in  Westminster-Hall) 
says:  "  I  am  glad  I  am  relieved  from  determining  on  that 
act;  for,  at  present,  I  am  inclined  to  differ  from  Lord 
Hardwieke.  I  must  believe  that  it  is  essential  to  the  plain- 
tiff* s  right  to  insert  the  date;  many  good  reasons  require 
that  the  date  should  be  on  the  plate,"  The  third  case, 
Thompson  v.  Symonds,  was  an  action  on  the  case  on  the 
17  Geo,  3.  This  point  does  not  appear  to  have  been 
made  at  the  trial,  nor  was  it  the  point  decided;  but  Mr. 
Justice  BuUer  says :  **  When  the  Legislature  give  the  mo- 
nopoly, they  require  that  the  date  and  nameof  the  person 
entitled  to  the  monopoly  should  appear;  both  of  which 
are  required  in  the  same  section."  M*Murdo  v.  Smith,  was 
Btk  action  on  the  case  for  pirating  a  pattern  for  printing 
calico,  contrary  to  the  34  Geo.  3,  c.  28,  the  words  of  which 
are  substantially  the  same  as  in  the  first  of  these  acts. 
Upon  a  motion  in  arrest  of  judgment,  Lord  Kenyon  said: 
**  I  am  clearly  of  opinion  that  it  was  necessary  for  the  plain- 
tiffs, who  undertook  to  prove  an  invasion  of  their  right 
during  the  existence  of  the  monopoly,  to  prove  that  they 
had  printed  the  date  on  their  cloth,  otherwise  they  could 
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not  have  obtained  a  verdict."  Judgment,  indeed,  was 
given  for  the  plaintiff  in  that  case,  because  enough  was 
proved  at  NUi  Prius  to  entitle  the  plaintiff  to  recover,  and 
the  objection  did  not  arise  on  the  record ;  but,  in  the  pre- 
sent instance,  the  objection  has  been  made,  and  the  proof 
has  failed  at  Nisi  Prius.  Bedford  y.  Hood  was  an  action 
on  the  case  for  pirating  a  book;  the  work  was  not  entered 
at  Stationers'  Hall^  and  the  question  was,  whether  an  ac- 
tion on  the  case  could  be  maintained  for  the  injury  to  the 
plaintiff's  right,  or  whether  he  must  sue  for  the  penalties 
given  by  the  statute.  That  was  the  only  question  that 
Lord  Kenyon  and  the  other  Judges  appear  to  have  consi- 
dered. Lord  Kenyon  said,  that  the  entry  at  Stationers^ 
Hall  was  to  be  a  warning  not  to  incur  penalties.  The  de- 
cision, however,  was  on  a  different  statute;  and  calling  on 
another  not  to  injure  rights,  is  a  different  thing  from  suing 
for  forfeitures.  The  only  remaining  case  is  that  of  Ro' 
worth  V.  Wilks,  in  which  Lord  EUenborough  did  not  fully 
decide  the  point,  but  reserved  it  for  the  opinion  of  the  Court. 
The  case,  however,  was  never  brought  before  the  Court. 

The  reporters  of  these  conflicting  decisions  have  not 
given  us  the  reasons  which  induced  the  different  Judges 
to  give  such  contradictory  judgments.  I  have  no  scales  by 
which  to  ascertain  the  comparative  weight  of  the  authority 
of  men  all  equally  eminent. '  We  must,  therefore,  go  back 
to  the  fountain-head,  viz.  the  statutes. 

The  decision  of  the  House  of  Lords,  although  on  the 
statute  of  Atme^  respecting  copyright,  has  established  a 
principle  that  precludes  the  right  of  a  common  law  mono- 
poly on  engravings  since  the  statutes  of  8  Geo.  2,  c.  7,  and 
17  Geo.  8,  c.  57.  The  9  Geo.  8,  enacts— *•  That  eveiy 
person  who  shall  invent  and  design,  engrave,  etch,  or  work 
in  mezzotinto  or  chiaro  oscuro^  or,  from  his  own  works 
and  invention,  shall  cause  to  be  designed  and  engraved, 
etched,  or  worked  in  mezzotinto  or  chiaro  oscuro,  any  his- 
torical or  other  print  or  prints,  shall  have  the  sole  right 
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ai|d  Uberty  of  printing  and  reprinting  the  same  for  the  1^27. 
term  of  fourteen  yearsj  to  commence  from  the  day  of  the 
first  publishing  thereof;  which  shall  be  truly  engraved^ 
with  the  name  of  the  proprietor,  on  each  plate,  and  printed 
an  every  each  print  or  prints.*'  If  I  stopped  here,  I  should 
say  th^t  the  publication  of  the  date  of  the  print  was  es- 
sential to  the  monopoly,  but»  by  a  subsequent  sectioUj  the 
penalty  is.  only  given  against  the.  copies  of  such  printsi 
diat  isy  .those  with*  the  name  ofthe  proprietor  and  the  date 
of  publication ;  and  all  the  cases  agree  that  the  penalties 
at  I^ast  cimnot  be  recovered  unless  these  conditions  are 
complied  with.  The  7  Geo.  3,  c*  33f  extends  the  protec- 
tion* afforded  by  the  8  Geo.  S,  to  those  who  engrave  or 
cause  to  be  engraved  any  print  taken  from  any  picture, 
drawing,  modeli  or  sculpture,  as  if  such  prints  had  been 
engraved  or  drawn  from  the  original  design  of  such  person. 
The  17  Geo.  3,  c.  57,  gives  the  remedy  of  an  action  on 
the  case.  Neither  of  the  two  last  acts  repeats  the  qualifi- 
cations of  names  apd  date,  and  the  last  has,  after  enume- 
ratiqg  different  so^  of  prints,  the  words  *^  any  print  or 
prints  whatsoev^."  But  these  acts  are  in  pari  materid, 
and  must  be  taken  together,  and  it  was  not  necessary  to 
repeat  in  the  last  the  qualifications  contained  in  the  first 
The  right  of  action  given  in  the  17  Geo.  3,  is  for  the  pi- 
iracy  of  plates,  the  monopoly  of  which  is  secured  by  the  8 
Geo.  2.  It  is  impossible  to  suppose  that  the  Legislature  in- 
^nded  that  the  public  should  not  have  the  protection  af- 
forded them  by  the  first  act  against  a  fraudulent  conti- 
nuance of  the  monopoly  beyond  the  term  prescribed  by 
that  act. 

There  is  another  objection  to  the  verdict  on  the  ninth 
count,  vix,  that  the  print  to  which  it  relates  was  engraved 
from  a  drawing  of  a  machine  on  the  specification  of  a  pa- 
tent; and  that,  the  specification  being  accessible  to  the 
public,  a  person  who  engraves  a  plate  from  a  drawing  taken 
from  the  specification,  is  not  entitled  to  a  monopoly  under 
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1827-  the  statutes  relative  to  engravings.  The.drawiDgin  thi&i 
case,  from  which  the  plate  was  exigraved  that  the  defead^ot., 
had  copied,  was  made  by  an  apprentice  of,  the  plaintiffs 
It  has  b^en  insisted  that  neither  the  plaintiff  nor  the  per*- 
son  employed  by  him  was,  the  inventor  or  designer  of 
this  engraving.  It  should  be  observed^  hpwevers  tti^t 
the  scale  was  reduced  from  the  drawing  on  the  •  spe^ifi^  - 
cation  .of  the  patent.  I^uch  reduction  req[uires  labour  ^tnl 
some  degree  of  skill  to  pr^erve  the  proportions*  Thi9 
the  defendant^  in  copying  the  engravings  haa  the  advantage 
of,  while  the  making  this  engraving  requires  all  the  inven- 
tion and  design  which  is  expected  from  an  engsaver.  .  An  . 
engraver  is  always  a  copyist,  and  if  engnavings  from  dralr* 
ings  were  not  to  be  deemed  within  the  intention  of  the 
Legislature,  these  acts  would  afford  no  ptrotectioti  to  tbat 
most  useful  body  of  men^  the  engravers.  The  engraver, 
although  a  copyist,  produces  the  resemblance  by  meaoa 
very  different  from  those  employed  by  the  painter  or 
draftsman  from  whom  he  copieis— means  which  requii^ 
great  labour  and  talent.  The  engraver  produces  hb  ef- 
fects by  the  management  of  light  and  shade,  or,  as  the 
term  of  his  art  expresses  it,  the  chiaro  oscuro.  The  due  de- 
grees of  light  and  shade  are- produced  by  different  lines 
and  dots ;  he  who  is  the  engraver  must  decide  for  himself 
on  the  choice  of  the  different  lines  or  dots,  and  on  his 
choice  depends  the  success  of  his  print.  If  he  copies 
from  another  engraving,  he  may  see  how  the  person  who 
engraved  that  has  produced  the  desired  effect,  and  so, 
without  skill  or  attention,  become  a  successful  rival.  The  ^ 
£rst  engraver  does  not  claim  the  nionopoly  q/the.psi^  qfthe 
picture  from  which  the  engraving  is  made;  he  says,  tabe  . 
the  trouble  of  going  to  the  picture  yourself,  but  do  not 
avail  yourself  of  my  labour,  who  have  been  to  the  picture  . 
and  have  executed  the  drawing. 

Without,  therefore,  the  introduction  of  express  word»f- 
I  should  have  thought  that  a  case  of  this  kind  fell.witb^ 
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the  Spirit  of  the  act.  But  the  7  Geo.  3^c.  38,  extends  the  1B27. 
protection  of  the  first  statute  to  any  prmt  of  any  "  map, 
chart,  or  plan,  or  any  other  print  or  prints  whatsoever" 
The  same  words  are  used  in  the  17  Geo.  3,  c.  57,  and 
nothing  ia  said  as  to  the  place  in  which  the  original  is  to 
be  found.  Looking,  therefore,  at  the  subject-matter  of 
the  law,  at  the  language  employed  by  the  Legislature,  and 
at  the  practice  which  has  uniformly  been  followed  by  en- 
graYers,  we  cannot  hesitate  to  determine  that  the  propri- 
etors of  these  prints  are  entitled  to  the  protection  which  is 
afforded  by  the  statutes ;  a  decision  we  have  come  to  with 
satisfaction,  seeing  that  they  exercise  a  branch  of  art  emi-  , 
nently  useful,  and  which  in  no  slight  degree  emoUit  mores, 
nee  sinit  esse  feros.  They  contribute  also  by  the  same 
means  to  the  circulation  of  a  knowledge  of  mechanics,  so 
necessary  to  our  manufactures,  and  so  useful  to  the  best 
interests  of  the  country. 

The  Yerdict  must  be  entered  for  the  plaintiff^  on  the  first 
and  ninth  counts,  and  for  the  defendant  on  the  others. 

Judgment  for  the  plaintiff^  accordingly. 


REGULiE  GENERALES. 


In  the  Matter  of  the  Fleet  Prison. 

JLT  i^ordered,  that,  from  and  after  the  last  day  of  this  Hour  of  ciMing 
Term,  the  Warden  do  cause  the  gates  of  the  said  prison  to 
be  closed  at  the  hour  often  of  the  clock  at  night  until  Micha- 
elmas, and  at  the  hour  of  nine  of  the  clock  at  night  between 
Miehaeimas  and  Lady-day,  and  at  the  said  hour  often  from 
Lady-day  to  Michaelmasin  future;  and  that  no  person  be  ad- 
mitted into  the  said  prison  during  the  last  hour  preceding  that 
at  which  the  gates  are  so  to  be  closed,  unless  it  be  a  new 


the  Flcft  Prison. 


Fines  and  reco- 
veries. 
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prisoner,  or,  in  ca^e  of  an  emergency,  under  the  ssnction 

of  the  Warden  or  his  deputy. 

W.  D.  Bbotj- 
J«  A.  Pabk. 

J.  BuiLROV$(fl. 

S«  Gaselee. 


▼T  HERE  AS  it  has  been  suggested  to  us  that  inconveni- 
ence may  in  some  cases  arise  if  the  rule  of  this  Court,  made 
in  Hilary  Term  last  (a),  respecting  the  taking  the  aekaow- 
ledgments  of  persons  levying  fines  oar  suffering  recoveries 
before  commissioners,  be  continued  in  its  present  extent; 
And  whereas  it  appears  to  us,  upon  consideration  of  the 
matters  so  suggested,  that  it  will  be  more  convenient  to 
revoke  the  said  rule,  and  make  another  in  lieu  thereof— 

It  is,  therfore,  ordered  by  the  Court,  that,  from  and 
after  the  first  day  of  the  next  Term^  the  said  rule  shall  be 
and  the  same  is  hereby  revoked: 

And  it  ts  hereby  purther  ordered,  that,  from  and 
after  the  said  first  day  of  the  next  Term,  when  the  ac- 
knowledgments of  any  person  or  persons  levying  fines  or 
suffering  recoveries  shall  be  taken  before  commissioners, 
one  at  least  of  the  commissioners  for  the  takmg  the  acknow- 
ledgment of  any  party  to  such  fine  or  recovery,  shall  be  a 
person  who  is  not  concerned  as  the  attorney,  solidtor,  or 
agent,  or  clerk  to  the  attorney,  solicitor,  or  agdnt  of  any 
party  thereto ;  and  that,  in  the  affidavit  to  be  madav>f  the 
due  taking  of  such  acknowledgment,  it  shall  be  deposed,  in 
addition  to  the  facts  now  required  by  the  rules  of  the 
Court  to  be  included  in  such  affidavit,  that  one  at  least  of 
the  commissioners  taking  such  acknowledgment  is  not 
the  attorney,  solicitor,  or  agent,  or  clerk  to  the  attorney, 

(a)  Ante,  p,  300. 
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8olidtor»  or  agept  pf  any  of  the  parties  to  the  fine  or  re*        1827. 
covery  for  the  taking  the  acknowledgment  to  which  the     j^^^  ^^^^ 
oommission  under  which  he  has  acted  has  been  issued; 
and  the  name  and  residence  of  such  commissioner  shall  be 
atated  in  such  affidavit. 

It  is  further  ordered,  that,  from  and  after  the  first 
day  of  next  Term,  the  commissioners  do  inquire  of  marri« 
ed  women  whether  they  intend  to  give  up  their  interests 
in  the  estates  to  be  passed  by  any  fine  or  recovery,  without 
having  any  provision  made  for  them  in  return  for  or  in 
consequence  of  their  so  giving  up  such  interests;  and,  if 
it  appears  to  snch  commissioners  that  any  provision  is  to 
be  made  on  any  such  married  woman,  they  shall  not  take 
her  acknowledgment  until  they  are  satisfied  that  such  pro- 
vision has  been  made;  and  one  of  the  commissioners  tak- 
ing the  acknowledgment  of  such  married  woman  shall  state 
in  the  affidavit  to  be  made  of  the  due  taking  such  acknow- 
ledgment, that  such  inquiry  was  made,  and  also  the  an- 
swer given  thereto;  and,  where  any  such  provision  has 
been  agreed  to  be  made,  that  he  the  sud  commissioner  is 
satisfied  that  the  same  has  been  made;  and,  where  such 
married  woman,  in  answer  to  such  inquiry,  shfiU  declare 
that  she  intends  to  give  up  her  interest  without  any  pro- 
vision, that  he  the  said  commissioner  has  no  reason  to  doubt 
the  truth  of  such  dedaration,  and  verily  believes  the  same 
to  be  true. 

And  it  is  hereby  further  ordered,  that,  from  and 
after  the  first  day  of  the  next  Term,  the  affidavit  of  the 
due  taking  of  any  acknowledgment  to  any  fine  or  recovery 
shall  be  in  the  form  hereunto  annexed,  with  such  vari- 
adons  only  as  the  circumstances  of  the  case  shall  render 
necessary,  and  that  the  party  or  parties  making  the  same 
do  pursue  the  exact  words  of  such  form,  and  do  not,  un* 
less  absolutely  necessary,  substitute  others  which  he  or 
they  may  think  synonymous  thereto. 

And  lastly — to  avoid  the  delay  and  expense  occasion- 
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1827.  ed  by  any  variance  in  the  names  of  any  of  the  parties  mak- 
R£o  Oen  ^S  ^^^^  acknowledgments,  between  their  signature  there- 
to and  the  prtBcipe  prefixed  to  such  acknowledgment,  or 
the  dedimus  poiestatem  under  which  the  same  is  taken — 
IT  IS  ORDERED,  that  the  commissioners,  before  they  sign 
their  names  to  the  caption  of  such  acknowledgment,  do 
take  care  that  the  signatures  of  the  parties  correspond 
with  the  prtBcipe  and  dedimus^  and  that,  if  any  of  the 
names  are  not  correctly  stated  in  the  dedimus^  they  forbear 
to  take  the  acknowledgment  until  the  writ  shall  haT6  been 
amended  by  the  proper  officer. 

FORM  OF  THE  AFFIDAVIT 

To  be  made  by  one  of  the  Commissioners  taking  the  Ac* 
knowiedgment  of  a  Fine  or  Recovery. 

Form  of  theaf-       A.  jB.,  of ,  in  the  county  of ,  gentleman,  one  of 

the  attomies  of  His  Majesty's  Court  of at  Westmin- 
ster, and  one  of  the  commissioners  named  in  the  writ  of 
dedimus  potestatem  for  taking  the  acknowledgment  of  the 
fine  hereunto  annexed  [or,  "  receiving  the  attorney  or  at- 
tornies  of  C  D.  and  £•  his  wife*^,  maketh  oath  and  saitb, 
that  he  knows  C.  D.  and  E.  his  wife  [if  part  only  of  the 
conusors],  two  of  the  conusors  named  in  the  said  fine  [or, 
if  a  recovery, ''  the  said  C  D.  and  E.  his  wife"],  and  that 
the  same  [or,  if  a  recovery,  "  the  warrant  of  attorney,  a 
copy  whereof  is  hereunto  annexed,"]  was  duly  signed  and 
acknowledged  by  them  the  said  C.  D.  and  E.  his  wife,  be- 
fore this  deponent  and  J,  K.,  gentleman,  one  other  of  the 

attornies  of  His  Majesty's  Court  of at  Westminster, 

and  another  of  the  commissioners  named  in  the  said  writ, 
on  the  day  and  year  [or,  "  days  and  year"]  mentioned  in 
the  caption  [or,  "  in  the  •  first',  *  second,'  or  '  third,'  cap- 
tion"] thereof;  and  that  the  said  C.  D.  and  E.  his  wife, 
and  also  this  deponent  and  the  said  J.  K.,  were,  and  each 
of  them  was,  at  the  time  of  the  taking  and  acknowledging 
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of  the  said  fine  [or,  ''  warrant  of  attorney**],  of  full  age  1827* 
and  competent  understanding,  and  that  the  said  E,  [or, 
'*  &c."]  was  [or  ''  were"]  solely  and  separately  examined 
apart  from  her  said  [or  *'  their  respective'*]  husband  [or 
**  husbands**],  and  freely  and  voluntarily  consented  to  and 
acknowledged  the  said  fine  [or ''  warrant  of  attorney'*] ;  and 
that  the  said  C  i>«  and  E.  his  wife^  severally  and  respect- 
ively knew  the  same  to  be  a  fine  [or  **  that  the  said  warrant 
of  attorney  was  intended  for  the  suffering  a  common  reco- 
very*'] to  pass  his,  her,  and  their  estate  and  estates:  And 
this  deponent  further  saith,  that  he,  this  deponent  [or  "  the 
saidt/.  A*.,*'  as  the  case  may  be,  adding,  if  not  the  commis- 
sioner making  the  affidavit,  "  whose  place  of  residence  is 

at ^"],  is  not  concerned  as  the  attorney,  solicitor,  or  agent, 

or  clerk  to  the  attorney,  solicitor,  or  agent  of  any  or  either 
of  the  parties  to  the  said  fine  [or  *' recovery**]:  And 
this  deponent  further  saith,  that,  in  pursuance  of  the  order 
made  by  this  Honourable  Court  in  Easter  Term,  in  the 
eighth  year  of  the  reign  of  His  Majesty  King  George  the 
Fourth,  respecting  the  acknowledgment  of  fines  and  reco- 
veries, the  said  commissioners  did  inquire  of  the  said  E, 
[or,  if  more  than  one, ''  of  each  of  them  the  said  £.,  &c.,*'] 
whether  she  intended  to  give  up  her  interest  in  the  estates 
to  be  passed  by^uch  fine  [or  "  recovery**],  without  having 
any  provision  made  for  her  in  return  for  or  in  consequence 
of  her  so  giving  up  her  interest  in  such  estates ;  and  that, 
in  answer  to  such  inquiry,  the  said  E.  [or,  if  more  than 
one,  ''  each  of  them  the  said  £.,  &c.,'*]  declared  that  she 
did  intend  to  give  up  her  interest  in  the  said  estates,  with- 
out having  any  provision  made  for  her  in  return  for  or  in 
consequence  of  her  so  giving  up  her  interest;  which  de- 
claration of  the  said  E,  [or  *'  &c."]  this  deponent  has  no 
reason  to  doubt  the  truth  of,  and  verily  believes  the  same 
to  be  true  [or,  "  declared  that  a  provision  was  to  be  made 
for  her  in  return  for  or  in  copsequence  of  her  giving  up. 
her  interest  in  the  said  estates;  and  this  deponent,. before 
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her  acknowledgment  was  so  taken,  was  satisfiecl,  ftnd  does 
no#  verily  believe,  that  such  provision  has  been  kn&de*']. 

If  there  are  any  rasures  or  interlineations  in  the  ackriow'- 
ledgment  or  warrant  of  attorney^  the  affidavit  to  state  that 
they  were  made  before  the  parties  signed  the  same;  and, 
if  in  the  caption,  that  they  were  made  before  the  caj[>tion 
was  signed  by  the  commissioners. 

Where  the  whole  of  the  facts  cannot  be  spoken  to  by 
one  deponent,  the  necessary  alterations  must  be  made  td 
enable  more  than  one  deponent  to  state  thei^  respective 
parts  of  it. 


IN  THE  EXCHEQUER  CHAMBER. 


Sarovy  p.  Hobsom. 
•  [In  Error.] 
An  underwriter  Ml  HIS  was  an  action  of  ossumpsit  on  a  policy  of  insurance 
goodsTf  not^Ua-  ^^  goods  ou  board  the  ship  Pekin.  The  dedai^ation  al- 
w^oncd  b"th^'  ^^S^^  **^  *®  ^^^  ^^V»  ^y  *"*^  througli  the  perils  and 
sale  of  the  dangers  of  the  seas,  and  the  force  of  the  waves,  was  greatfy 
for  the  purpose  damaged  and  rendered  leaky,  ihsomuch  that  by  meand 
lit^nl^^lf^^  thereof  the  said  goods  became  and  were  wholly  lost  to 
pain  to  the  ship,  the  plaintiff,  and  never  did  arrive  at  the  ship^s  port  of  dis- 

rendered  neces- 

sary  by  the  pe-  charge.  The  defendant  below  pleaded  the  general  issue, 
esca.  At  the  trial  before  Lord  Tenterden,  at  the  Adjourned 
Sittings  of  the  Court  of  King^s  Bench^  in  London,  sftet 
EaUer  Term,  182S,  a  verdict  was  found  for  the  plaintiff 
below,  subject  to  the  opinion  of  the  Court  upon  a  case. 
That  Court  having  pronounced  judgment '  for  the  defend* 
ant  below,  the  case  was,  by  consent,  turned  into  a  special 
verdict,  stating  in  substance :-~ 


IN  THE  EIGHTH  YEAR  OF  GEO.  lY.  475 

That  the  plainaff  below^  on  the  12th  Maf^  1817,  efieeN  1827 
ed  a  policy  of  insurance  on  West  In^aiptoAxite  in  the  ship 
Pekin,  at  and  from  Jacmel  to  the  ship's  port  of  discharge 
in  Europe,  without  the  Mediterranean  and  BaUie,  with 
liberty  to  take  in  produce  at  the  two  contiguous  ports  of 
Acjuin  and  Aux  Capes,  and  to  proceed  to  St.  Jago,  in 
the  Island  of  Cuba,  to  finish  her  loading,  and  wait  at  or  oflf 
any  port  in  the  Channel  f<Mr  OTders,  or  otherwise — that 
Daoid  Jbarbanel  lAndo,  residing  in  Great  Britain,  re^ 
ceived  the  order  for  and  effected  the  said  policy  of  assure 
ance — that  the  defendant  below  subscribed  the  policy  of 
assurance  as  an  assurer  for  the  sum  of  500^.,  and  that  the 
plaintiff  below,  at  the  request  of  the  defendant  below,  duly 
paid  to  the  defendant  below  the  sum  of  78^.  15«.  as  a  pre- 
mium for  the  assurance  of  500^.  upon  the  said  goods  in 
the  within-mentioned  ship  or  vessel,  in  the  witbia-mention- 
ed  voyage — that  the  said  goods  were  at  St  Jago  in  the 
Isle  of  Cuba,  in  and  onboard  the  said  ship  or  vessel,  to  be 
carried  therein  on  the  voyage  in  the  within-mentioned 
writing  or  policy  of  assurance  mentioned ;  and  that  the 
plaintiff  below  was  then,  and  until  the  sale  thereof  as  here«- 
inafter  mentioned,  interested  in  the  goods  to  the  amount 
of  all  the  monies  by  him  ever  insured  or  caused  to  be  in^- 
sured  thereon;  and  that  the  said  insurance  was  made  on 
the  said  goods  to  and  for  his  own  use  and  benefit — that, 
on  the  30th  May,  1817,  the  sud  vessel,  having  the  said 
goods  on  board  thereof,  sailed  firom  St.  Jago,  in  the  Irie 
of  CtAa,  on  her  voyage  within  mentioned;  and  that,  in 
the  course  of  the  said  voyage,  the  said  vessel  was  overtaken 
by  a  tempest  and  sprung  a  leak,  and  made  so  mudi  water- 
that  it  became  necessary,  for  the  preservation  of  the  ship 
and  cargo,  to  make  for  the  nearest  port,  which  turned  out 
to  be  the  Hacannah;  to  which  port  the  master  of  the  said 
vessel,  after  consultation  with  the  crew  thereof,  proceeded 
with  the  said  vessel — that,  on  the  arrival  of  the  said  vessel 
at  the  Havannah  aforesaid,  it  became  necessary,  for  the 
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1827<         purpose  of  ascertaining  the  cause  of  ber  leaking,  to  dis* 
cliargethe  cargo,  wliich  was  accordingly  done;  and,  sur- 
veys of  the  said  ship  having  been  held,  it  was  found  ex* 
pedient  to  remove  the  copper  sheathing  in  order  to  get  at 
the  leak,  which  was  done,  and  the  ship  repaired,  new 
caulked,  and  refitted  for  sea;  and  that,  without  these  re- 
pairs, the  ship  could  not  have  proceeded  on  her  said  voy- 
age— that  the  master  of  the  said  vessel,  not  having  any 
other  means  of  defraying  the  expense  occasioned  by  the 
said  repairs  of  the  said  vessel  there,  sold  part  of  the  cargo, 
consisting  of  seven  hundred  and  sixteen  bags,  and  eighteen 
barrels  of  coffee  belonging  to  the  plaintiff^  below,  and  in- 
sured by  the  policy  within  mentioned,  and  then  lying  in 
the  warehouses  at  the  Havannah^  where  they  had  been 
deposited  when  the  said  vessel  was  discharged  as  afore- 
said— that  the  expenses  of  the  repairs  of  the  said  vessel  were 
defrayed  by  the  proceeds  of  the  goods  of  the  plaintiff  be* 
low  so  sold — that  the  said  vessel  then  proceeded  on  her 
voyage,  and  arrived  in  safety  at  her  port  of  discharge  in 
Europe,  where  the  remainder  of  the  cargo  was  duly  de- 
livered— that  the  defendant  below,  before  the  commence- 
ment of  this  suit,  duly  paid  to  the  plaintiff  below  the  sum 
due  to  and  claimed  by  the  said  plaintiff*  below  as  his  con- 
tribution in  respect  of  his  subscription  to  the  within-raen- 
tioiied  policy  of  assurance,  as  for  a  general  average  loss  on 
the  goods  of  the  plaintiff  below  so  insured  as  aforesaid — and 
further,  that  the  value  of  the  said  goods  so  sold  at  the 
Havannah  as  aforesaid  was  the  sum  of  1,000/.;  and  that 
the  proportion  thereof  of  the  defendant  below  in  respect 
of  his  subscription  of  500/.  to  the  said  policy,  as  a  particu- 
lar average  loss  on  the  said  goods,  would  amount  to  the 
sum  of  50/.,  if  the  said  defendant  below  was  liable  thereto. 
Upon  this  special  verdict,  the  Court  of  King^s  Bench 
gave  judgment  for  the  defendant  belowj  whereupon  a  writ 
of  error  was  brought,  assigning  the  common  errors. 
The  case  now  came  on  for  argument  in  this  Court. 
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Mr.  F.  Pollock,  for  the  plaintifF  in  error. — The  question  1827- 
now  before  the  Court  has  already  been  considered  in  the 
case  of  Powell  v.  Gudgeon  (a).  There,  the  ship  being 
disabled  from  pursuing  her  voyage  by  perils  of  the  sea,  and 
obliged  to  put  into  a  port  to  be  repaired,  the  master,  hav- 
ing no  other  means  of  raising  money  to  defray  the  expen- 
ses of  such  repairs,  sold  part  of  the  goods,  and  applied  the 
proceeds  thereto — the  Court  of  King's  Bench  held  that 
the  underwriter  was  not  liable  for  the  loss.  Lord  Ellen- 
borough  said:  *'  I  am  inclined  to  think  the  damage  in  this 
case  is  to  be  considered  as  not  arising  immediately  from 
the  perils  of  the  sea,  although,  but  in  a  remote  sense,  it 
may  be  said  to  have  been  brought  about  by  a  peril  of  the 
sea.*'  In  that  case,  it  was  assumed  that  the  sale,  and  not 
the  peril  of  the  sea,  was  the  proximate  cause  of  the  loss. 
The  loss,  however,  in  this  case,  may  be  said  to  have  hap- 
pened at  the  moment  the  ship  became  disabled  from  pur- 
suing her  voyage;  and  the  case  expressly  finds,  that,  with* 
out  the  repairs,  the  ship  could  not  have  proceeded  on  hdr 
voyage. 

Mr.  Campbell^  contra,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Best. — The  rule  laid  down  by  Lord 
EUenborough,  causa  proxima  non  remota  spectaiur,  is  de- 
cisive of  this  case;  for,  the  sale  of  these  goods  was  the  im- 
mediate cause  of  the  loss,  and  not  the  perils  of  the  sea* 
To  avoid  this  difficulty,  the  counsel  for  the  plaintiff  be- 
low has  ingeniously  argued  that  the  loss  might  be  said  to 
have  happened  at  the  moment  the  ship  was  reduced  to  that 
state  in  which  the  repairs  became  necessary  to  keep  her 
afloat.  This,  however,  would  seem  to  me  to  carry  the 
doctrine  of  abandonment  too  far;  a  doctrine  that  has  per* 
haps  already  been  carried  far  enough.     It  is  impossible  to 

(a)  5Mau.&Sel\v.43l. 
VOL.  XII.  I  I 
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say  that  this  ship  was  ever  in  such  a  state  that  would  jus- 
tify her  abandonment,  when  it  appears  that,  by  the  sacri-*' 
fice  of  a  comparatively  small  portion  of  the  cargo,  she  was 
preserved.  To  extend  the  doctrine  to  such  a  case  would 
be  highly  destructive  to  underwriters,  and,  consequently, 
injurious  to  commerce.  Here,  there  was  no  just  ground 
for  an  abandonment.  The  point  has  now  for  the  first  time 
come  before  a  Court  of  error  for  a  solemn  decision.  The 
effect  of  over-ruling  Powell  v.  Gudgeon  would  be  extreme- 
ly injurious,  for  the  necessary  consequence  would  be  to 
throw  upon  one  party  the  loss  that  should  be  borne  by 
another.  This  is  a  loss  that  should  attach  to  the  owner 
and  assurer  of  the  ship. 

Judgment  affirmed. 


Wednesday, 
May  9ih. 


In  a  declaration 
on  a  bill  of  ex- 
change accepted 
payable  at  J. 
S,*t,  an  aver- 
ment of  present-* 
ment  **  at  the 
house  of/.  5." 
is  sufficient, 
without  alleging 
a  presentment 
io  J,  S, 


Hawkey  v.  Borwick. 

[In  Error.] 

Ml  his  was  an  action  of  assumpsit  on  a  bill  of  exchange. 
The  first  count  of  the  declaration  stated — that  one  P. 
Campbell^  on  the'l^h  November ^  1817,  at  ftc,  drew  a 
bill  of  exchange  upon  W*  D.  Campbell,  for  500/.,  payable, 
nine  months  after  date,  to  the  order  of  the  defendant  be- 
low, which  said  bill  of  exchange  the  said  W,  D.  Campbell 
upon  sight  thereof  accepted,  and  made  the  same  payable 
at  the  house  of  Messrs*  Smith,  Payne,.  ^  Smith,  in  Lon" 
don/  that  the  defendant  below  indorsed  it  to  one  Moore, 
and  Moore  to  the  plaintiff  below;  that  afterwards,  when 
the  bill  became  due,  it  was  presented  and  shewn  at  the 
house  of  the  said  Messrs.  Smith,  Payne,  ^  Smith,  for  pay- 
ment;  and  that  the  said  Messrs.  Smith,  Payne,  ^  Smith  then 
and  there  had  notice  of  the  several  indorsements  on  the 
bill,  and  were  requested  to  pay  the  same,  which  they  re- 
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fused  to  do:  of  all  which  premises  the  defendant  below: 
had  notice. 

The  second  count  alleged  a  general  acceptance  by  fV*  D. 
CampbeU,  a  presentment  to  him  on  the  15th  August^  1818» 
his  refusal,  notice  thereof  to  the  defendant  below,  and  a 
promise  by  him  to  pay  the  bill.  The  declaration  also  con* 
tained  the  common  money  counts. 

The  defendant  below  pleaded — first,  non  as9umpsii; 
whereupon  issue  was  joined — secondly  non  a$»umprit  in- 
Jra  sex  annos;  to  which  there  was  a  replication,  that  the 
defendant  below  did  imdertake  and  promise  within  six 
years  before  the  exhibiting  of  the  bill :  upon  this  replica- 
tion also  bsue  was  taken. 

The  Jiu*y  found  that  the  defendant  below  did  undertake 
in  manner  and  form  as  the  plaintiff  below  had  alleged 
against  him. 

Judgment  having  been  entered  for  the  plaintiff  below,  a 
writ  of  error  was  brought,  assigning  for  errors — 

That  no  presentment  was  alleged  in  the  first  count,  ei* 
ther  to  the  acceptor,  or  to  Messrs.  Smith,  Payne,  %  Smith; 
and  that,  although  presented  at  the  house  of  Messrs^ 
Smith,  Payne,  ^  Smith,  the  presentment  might  have  been 
made  to  an  utter  stranger  to  all  parties;  that  the  days  in 
the  second  count  were  material,  arid  should  have  been 
proved  as  laid ;  and  that  the  promise  in  that  count  was 
merely  an  inference  of  law  arising  out  of  the  alleged  pre* 
sentment,  dishonour,  and  notice  of  non-payment  of  the 
biB,  and  was  so  stated;  and  that  by  the  second  plea  it  was 
pleaded  that  the  defendant  below  did  not  undertake  withia 
six  years  of  the  exhibiting  of  the  bill,  while  there  was  no 
replication  that  the  suit  was  commenced  by  hUitat,  or 
otherwise,  within  six  years ;  and  that,  although  it  appeared 
from  the  record  that  the  bill  of  the  plaintiff  below  had  been 
exhibited  more  than  six  years  after  the  promise  laid  in  the 
declaration,  yet  it  likewise  appeared  by  the  same  record, 
that  the  Jury  had  found  generally  that  the  defendant  be*' 
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low  did  undertake  and  promise  within  six  years,  which 
finding  was  manifestly  untrue  and  inconsistent  with  the 
record;  and  that,  notwithstanding  the  plaintiff  below  was 
not  entitled  to  damages  on  the  two  first  counts  of  the  de- 
claration, the  damages  were  assessed  generally  upon  the 
whole  record. 

•  Mr.  E.  Lawesg  for  the  plaintiff  in  error,  argued  at  some 
length  in  support  of  the  assignment  of  errors,  citing  as  to 
the  first  pomt,  De  Bergareche  V)  PiUin  (a),  and,  as  to  the 
•eoond,  A  Court  v.  Cross  (Jb). 

The  Court,  however,  being  of  opinion  that  the  errors 
assigned  could  not  be  sustained,  affirmed  the  judgment  of 
the  Court  below. 

Judgment  affirmed. 

(a)  IIJ.  B.  Moore,  360;  S.  C.  (6)  11  J.  B.  Moore,  198;  S.  C. 
3  Bing.  476.  3  Bing.  329. 


MEMORANDA. 

JLN  the  course  of  the  last  vacation,  the  Right  Honor* 
able  John,  Earl  af  Eldon,  resigned  the  Great  Seal,  and 
was  succeeded  in  the  office  of  Lord  High  Chancellor  of 
England  by  The  Right  Honorable  Sir  John  Singleton 
Copley,  knight,  Master  of  the  Rolls,  who  was  created  a 
peer  of  the  United  Kingdom,  by  the  style  and  title  of  Ba- 
ron LyndliUTSt,  of  Lyndhurst,  in  the  county  of  Southamp- 
ton^ His  Lordship  accordingly  took  his  seat  in  the  Court 
of  Chancery  on  the  first  day  of  this  term. 

The  Right  Honorable  Sir  John  Leach,  Vice  Chancellor, 
succeeded  to  the  office  of  Master  of  the  Rolls;  and  An- 
thony Hart,  Esquire,  one  of  His  Majesty's  Counsel,  to  that 


IN  THE  EIGHTH  YEAR  OF  GEO.  IV* 

of  Vice  Chancellorj  and  received  the  honour  of  knight- 
hood. 

The  Right  Honorable  Sir  Charles  Abbott,  knight,  Lord 
Chief  Justice  of  the  Court  of  King's  Bench,  was  created  a 
peer  of  the  United  Kingdom^  by  the  style  and  title  of 
Baron  Tenierden,  oiHendon,  in  the  county  o(  Middlesex. 

The  Honorable  Sir  Robert  Graham^  knight^  one  of  the 
Barons  of  his  Majesty's  Court  oi  Exchequer,  resigned  his 
office,  and  was  succeeded  by  John  Vaughan,  Esquire,  one 
of  his  Majesty's  Serjeants,  who  received  the  honour  of 
knighthood. 

Sir  Charles  Weiherell,  knight,  his  Majesty's  Attorney- 
General,  resigned  his  office,  and  was  succeeded  by  James 
Scarlett,  Esquire,  one  of  his  Majesty's  Counsel,  who  re- 
ceived the  honour  of  knighthood. 

Mr.  Serjeant  Bosanquet  was  appointed  one  of  his  Ma- 
jesty's Serjeants,  and  took  his  seat  accordingly. 
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1827.  MEMORANDA. 

During  the  vacation,  Henry  Brougham,  Esq.,  received 
a  patent  of  precedence;  and  Thomiu  Crosby  TreslovCf 
Esq.,  George  Rose,  Esq.,  Henry  Bickersteth,  Esq.,  John 
IViUiams,  Esq.,  John  Campbell,  Esq.,  Frederick  PoUoek, 
Esq.,  and  Horace  Twiss,  Esq.,  were  appointed  His  Ma- 
jesty's Counsel^  and  took  their  seats  accordingly  on  the 
first  day  of  this  term. 

On  the  same  day,  Mr.  Serjeant  TtMy,  Mr.  Serjeant 
Cross,  and  Mr.  Serjeant  Wilde,  took  their  seats  within 
the  bar,  on  their  appointment  as  His  Majesty's  Serjeants. 

In  the  course  of  tHe  term,  Thomas  Andrews,  Esq., 
Ebenexer  Ludlow,  Esq.,  Henry  Storks,  Esq.,  Henry  Al- 
worth  Merewether,  Esq.,  William  OldnaU  Russell,  Esq., 
Edward  Lawes,  Esq.,  David  Francis  Jones,  Esq.,  John 
Scriven,  Esq.,  Henry  John  Stephen,  Esq.,  and  Charles 
Carpenter  Bompas,  Esq.,  were  called  to  the  degree  of  the 
Coif.  The  seven  first  gave  rings  with  the  motto,  "  More 
tnajorum,''  and  the  three  latter,  "  Lex  ratione  probatur.'' 
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Rex  p.  Jewison,  in  a  cause  of  Warder  v.  Calvert  and       JPridoy, 

Another  ^'^  *^'*' 

A  RULE  tdsi  was  in  the  course  of  the  last  Term  obtain-  a  miefor 


an 


ed  by  Mr.  Seijeant  fFilde,  that  an  attachment  which  had  l^^X 
issued  against  Jewisam,  the  chief  bailiff  of  the  liberty  of  cWef  baiKffof 
Poniefradf  in  the  county  of  York,  on  the  19th  of  Majf  not  bringiog  in 
last,  upon  a  rule  obtained  on  the  ISth  February,  in  a  cause  obtained  on  the 
of  Warder  v.  Cahert  and  Another,  might  be  set  aside.  H^^^'J^l 
The  motion  was  founded  upon  an  affidavit  of  Jeudsony  stat-  ment  not  med 
ing,  that  Calvert  was  in  the  custody  of  him,  Jewison^  as  19th  May  foi- 
such  chief  bailiff;    that  he  returned  the  writ  on  being  Sle'iLterim  one 
ruled  to  do  so;  tb^t,  on  being  ruled  to  bring  in  the  bodies  ^^^^  defend- 
of  the  defendants  in  the  original  action,  he  returned  that  ginai  action  ob- 
he  had  arrested  and  taken  both  the  defendants,  that  one  cha^e  under' 
of  them  had  given  a  bail-bond^  and  that  the  other  remain*  oebton'*  Art-- 
ed  in  his  custody  as  such  bailiff;  and  that,  since  the  ar-  The  Court  set 
rest,  the  defendant  Calvert  had  been  discharged  under  the  ment. 
Insolvent  Debtors'  Act. 

Mr.  Serjeant  Peake  now  shewed  cause  upon  an  affida- 
vit which  stated  that  Jettison  had  returned  that  he  had 
arrested  both  the  defendants  in  the  original  cause  by  vu-- 
tue  of  the  mandate  of  the  Sheriff  of  York  for  that  pur- 
pose, whose  bodies  he  bad  ready,  as  by  the  writ  he  was 
commanded;  that,  as  the  bodies  were  not  brought  in,  the 
attachment  was  issued,  previously  to  which  Calvert  hsid 
obtained  his  discharge  under  the  Insolvent  Debtors'  Act. 

Mr,  Serjeant  fFitdet  in  support  of  his  rule,  contended 
that  the  bailiff  was  entitled  to  have  the  attachment  set 
aside  on  the  ground  of  laches  in  the  plaintiff  in  the  origin- 
al suit,  in  having  so  long  delayed  to  issue  the  attachment. 
He  cited  Rex  v.  The  Sheriff  of  Surrey  («),  and  Rex  v. 

(a)  9  East,  467- 
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Rbx 


Perrtng  (a),  in  the  former  of  which  a  rule  for  an  attachp- 
meitt  against  the  Sheriff  for  not  bringiog  in  the  body  nas 
obtained  on  the  1 1th  Febmarjf  (returnable  on  the  4ih 
May\  and  the  plaintiff  did  not  issue  the  attachment  until 
the  3rd  May^  and  in  the  mean  time  the  defendant  became 
bankrupt^  viz.  on  the  19th  March,  whereby  the  ^leriff 
lost  his  opportunity  of  paying  the  debt  and  proving  it  un*- 
der  the  commission — the  Court  of  King*s  Bench  ordered 
the  attachment  to  be  set  aside;  and  in  the  latter,  a  rule  for 
an  attachment  against  the  Sheriff  for  not  bringing  in  the 
body  having  been  obtained  on  the  19th  November^  and 
the  attachment  not  sued  out  and  served  on  the  Sheriff  un- 
til the  9th  of  March  following,  this  Court  held  the  Sheriff 
discharged,  and  set  aside  the  attachment. 


The  Court,  in  accordance  with  these  authorities,  direct- 
ed that  the  rule  should  be  made— ^ 

Absolute  (ft). 

(a)  3Bos.&Pul.l51. 
{b)  And  8CC  Rex  v.  The  Sheriff  of  Middkte^,  7  Term  Rep.  62?. 


June  18M. 

A  tradesman 
left  with  hU 
wife  certain 
blank  checks 
signed  by  him- 
self, directing 
her  in  his  ab- 
sence to  have 
them  filled  up 
ibr  such  sums 
as  the  purpo- 
ses of  his  busi- 
ness might  require.  The  wife  requiring  50/.  2i.  3^.,  desired  one  of  her  husband's  clerks  to  ftU  up 
one  of  the  checks  for  that  sum.  The  clerk  did  so,  and  was  sent  to  get  cash  for  It;  but,  before  be 
presented  the  check,  he  aUercd  it  by  inserting  "  TJiree  hundred^*  before  the  **  fifty"  having  pre- 
viously left  room  for  the  interpolation,  and  obtained  the  additional  sum  and  absconded : — ffeU,  that 
the  bankers,  not  being  chargeable  with  any  negligence,  were  not  liable  to  make  good  the  lots. 


Young  r.  Guotk  and  Others. 

f^ERTAlN  disputes  between  the  parties  to  this  suit  were 
referred  to  an  arbitrator,  who  by  his  award  found  that  the 
defendants  were  entitled  to  retain  the  sum  of  350/.  2s.  3rf., 
the  disputed  item  in  the  account  referred,  and  that  the 
plaintiff  had  no  legal  claim  or  demand  whatsoever  against 
them  in  respect  of  that  item;  but  he  stated  upon  the  face 
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of  his  award  the  following  fecte,  to  enable  the  plaintiiF  to         1827- 
take  tiie  opinion  of  the  Court  whether  or  not  under' the 
eircumstances  he  ought  to  beai'  the  loss  of  that  sum: — 

**  Before  and  hi  the  year  18S6,  George  Oroie  the  elder, 
W.  W^  Preseottf  George  Oroie  the  younger,  and  fV.  G. 
Ptewoit  (the  defendants),  carried  on  business  in  London 
as  bankers,  under  the  firm  of  Grote  8f  Co, 

>'  Peter  Young y  the  plaintiff,  before  and  in  the  year  18S6, 
kept  cash  with  and  was  in  the  habit  of  drawing  upon 
Messrs.  Groie  ^  Co.  drafts  or  orders  for  sums  of  money 
on  paper  issued  by  the  latter,  containing  printed  forms  of 
dtafts,  having  in  one  line  the  name  of  the  bankers,  in  the 

second  line  the  words,  *  Pay ,  or  Bearer,'  and 

at  the  bottom  of  the  draft  the  letter  £ — ,  a  sufficient  space 
being  left  between  the  second  line  and  the  bottom  of  the 
draft,  for  a  third  Une. 

''  On  the  12th  of  August,  18%,  Peter  Young,  havmg 
occasion  to  quit  his  home  upon  business  by  which  he  was 
likely  td  be  detained  for  several  days,  signed  with  his  name 
five  of  these  printed  checks,  without  inserting  in  them  any 
dates  or  sums  of  money,  and  he  left  the  same  in  the  pos- 
session of  his  wife,  and  desired  her  in  his  absence  to  have 
them  filled  up  for  such  sums  as  the  purposes  of  his  busi- 
ness might  require.  On  the  \9\}x  August,  iArs.Young,  in 
order  to  pay  the  wages  of  different  persons  employed  by 
her  husband,  required  the  sum  of  50/.  2s.  ScL,  and  she  de- 
livered one  of  the  checks  so  signed  by  Peter  Young  to 
William  Worcester,  a  clerk  of  Peter  Young,  and  desired 
William  Worcester  to  fill  it  up  with  the  sum  of  50/.  2s. 
3d,  Worcester  accordingly  filled  it  up  with  that  sum,  and 
shewed  it  so  filled  up  to  Mrs.  Young,  and  she  desired 
him  to  get  it  cashed;  but  the  check  when  it  was  so  filled 
up  and  shewn  to  Mrs.  Young  presented  the  following 
appearance: — The  first  line  contained  in  print  the  names 
of  the  bankers:   the  second  line  contained  the  words. 
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1827.  '  Pay  wages  or  bearer/  the  word  *  wages'  only  being  in 
wfidng;  and  the  third  fine  contained  the  words  ^  fifty 
pounds'  and  the  figures  *Z8.  Sd./  bi:^  the  word  'fifty' 
commenced  in  the  middle  of  the  third  line,  and  widi  a 
snail  letter,  so  that  ample  space  in  that  line  wad  left  fi>r 
the.insertion  of  other  words  before  the  word  *  fifty;'  and 
there  were  at  the  bottom  of  the  draft  the  figures  *SOL  2i. 
Sd/  but  the  figure  5  was  at  a  sufiicient  distance  from  the 
letter  £  to  allow  another  figure  to  be  inserted  between  it 
and  the  letter  £.  After  Worcester  had  shewn  ^e  draft 
to  Mrs.  Youfig  in  this  state,  he»  without  any  authority 
from  her,  or  from  Peier  Young,  altered  the  sum  menti<m- 
ed  in  the  draft  to  three  hundred  and  fifty  pounds  two  shil- 
lings and  three  pence,  by  inserting  in  the  third  line  of  the 
draft,  before  the  word  *  fifty,'  the  words  *  Three  hundred 
and,'  and  by  introducing  at  the  bottom  of  the  draft,  be^- 
tween  the  letter  £  and  the  figure  5,  the  figure  3;  and  this 
alteration  was  made  in  such  a  manner  that  no  person  unng 
due  and  ordinary  diligence  could  have  discovered  that  it 
had  been  made  improperly  after  the  draft  had  been  onoe 
filled  up  for  another  sum,  and  signed  by  the  drawer.  The 
check  so  altered  was  presented  by  Worcester  to  Grote  ^ 
Co,,  and  they  paid  to  him,  in  pursuance  of  the  order  con- 
tained in  it,  and  which  purported  to  be  that  of  Peter  Young, 
three  hundred  and  fifty  pounds  two  shillings  and  three 
pence;  and  in  an  account  delivered  by  them  to  Peter 
Young  they  debited  him  with  that  sum.  He  objected  to 
that  debit,  alleging  that  his  draft  was  only  for  fifty  pounds 
two  shillings  and  three  pence.  The  arbitrator  thought 
that  it  was  his  draft  for  that  sum  only,  but  he  thought  also 
that  he  had  been  guilty  of  gross  negligence  in  causing  his 
draft  to  be  delivered  to  Worcester,  in  whose  hand*writing 
the  body  of  it  had  been  filled  up,  in  such  a  state  that  the 
latter  could  and  did,  by  the  mere  insertion  of  other  words, 
make  it  appear  to  be  the  draft  of  Peter  Young  for  the  lar- 
ger sum;  and  that,  as  he  partly  by  his  negligence  had 
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caused  the  bankers  to  pay  the  larger  euony  be  was  bound 
to  make  good  to  them  the  kwa  which,  by  reason  of  bis  ne^ 
gligence,  they  had  sustained  by  paying  that  sum. 

^'  If  the  Court  should  tkiisk  that  opinion  wrong,  then  be 
awarded  that  P^tfir  Ymtng  was  entiUed  to  receive  froas 
Grcie  ^  Co.  the  sum  of  3002." 

Mr.  Serjeant  Wilde,  in  the  last  Term,  obtained  a  rule 
on  the  part  of  Young,  calling  upon  Messra.  Groie  f  Co. 
to  shew  cause  why  they  should  not  pay  to  him  the  sum  of 
SOOli  He  referred  to  the  case  of  Hall  v.  Ftdler  (a),  where 
a  check  drawn  by  a  customer  upon  his  banker,  for  a  sum 
of  money  described  in  the  body  of  the  check  in  words  and 
figures,  was  afterwards  altered  by  the  holder,  who  substi- 
jtuted  a  larger  sum  for  that  mentioned  in  the  check,  but  in 
such  a  manner  that  no  person  in  the  ordinary  course  of 
business  could  observe  it,  and  the  banker  paid  to  the 
holder  this  larger  sum — it  was  held,  that  he  could  not 
charge  the  customer  for  any  thing  beyond  the  sum  for  which 
the  check  was  originally  drawn. 

Mr.  Serjeant  Toddy  now  shewed  cause. — The  question 
is  upon  whose  side  has  there  been  negligence.  In  HiM  v. 
Fuller  there  was  no  negligence  either  in  the  drawer  of  the 
check  or  in  the  banker.  The  holder,  Wagsiaff^,  was  guil- 
ty of  forgery*  The  mere  question,  therefore,  was,  whether 
the  payment  made  by  the  banker  upon  the  check  so  alter- 
ed, was  a  payment  authorized  by  the  customer.  In  Sndth 
V*  Mercer  (6),  the  banker  was  guilty  of  negligence  in  pay- 
ing the  Inll  without  ascertaining  that  the  acceptance  was 
genuine.  Pothier,  in  his  Traiti  du  Conirat  du  Change — 
after  distinguishing  between  payments  made  ex  eamdman' 
daii  and  ex  oocasione  mandaii,  and  holding,  contrary  to 
ScaccMot  that,  in  general,  the  banker  ought  to  be  responsi- 

(rt)  6  Bain.  &  Cress.  750.  (/')  6  TauaL  7^. 
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I827-  ble  where  he  pays  in  consequence  of  a  fraud  practised  by 
the  holder— says  (a)  "  Cependant,  si  c'etaitpar  lafaute  du 
tireur  que le banguier  eut  6ie indmt en erreur,  la  iireur nay- 
ant  pas  eu  le  soin  ct^crire  sa  lettre  de  maniere  d  pteoe- 
nir  les  falsifications;  puta,  sHl  avait  ecrit  en  chiffres  la 
somme  tirSe  par  la  lettre ^  et  qu'on  eut  ajoute  zero,  le  tireur 
serait  en  ce  cas  tenu  d'indemniser  le  banquier  de  ce  quil  a 
souffert  de  la  falsification  de  la  lettre^  d  laquelle  le  tireur 
par  safaute  a  donnS  lieu:  et  c'est  d  ce  cas  quon  doit  re- 
streindre  la  decision  de  Scacchia.''  The  case  put  by  Pothier 
is  precisely  the  present.  The  bankers  have  been  mduced 
to  pay  the  money  by  the  negligence  of  the  plaintiff's  agent 
in  permitting  the  check  to  be  so  filled  up  in  the  first  in- 
stance as  to  give  an  opportunity  for  its  falsification.  The 
check  when  presented  had  every  appearance  of  regularity. 
The  bankers  could  not  refuse  to  pay  it.  The  fact  of  its 
being  presented  by  the  clerk  of  the  plaintiff  was  still  fur- 
ther calculated  to  aid  the  deception.  The  defendants  are 
clearly  not  chargeable  with  any  thing  approaching  to  the 
want  of  ordinary  caution  and  diligence. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule. — The  award 
discloses  nothing  to  excuse  the  bankers  from  accounting 
with  the  plaintiff  for  the  sum  in  question.  The  plaintiff 
did  what  other  tradesmen  are  obliged  constantly  to  do^  via. 
leave  blank  checks  in  the  possession  of  an  authorized  agent 
He  left  the  checks  with  his  wife,  and  she  alone  was  authoriz- 
ed by  him  to  fill  them  up  as  occasion  required.  Her  au- 
thority was  exercised  when  the  check  was  filled  up  at  her 
desire  for  50/.  2s,  3d.  By  the  felonious  act  of  the  clerk, 
the  character  of  the  instrument  was  altered,  and  its  validi- 
ty destroyed.  The  only  question  is,  whether  or  not  the 
bankers  made  the  payment  under  the  authority,  express 
or  implied,  of  Mr.  Young,  The  award  negatives  the  au- 
thority.    It  does  not  find  that  there  has  been  any  want  of 

(a)  Parti,  C.  4,  8. 99,  p.  69. 
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bona  fides  on  the  part  of  the  plaintiff;  but  only  that  he  has         1B27. 
been  guilty  of  negUgence.     The  case  of  HaU  v.  Fuller  is 
expressly  in  point. 

Lord  Chief  Justice  Best. — This  being  a  question  of  very 
considerable  importance,  was  properly  raised  by  the  arbi- 
trator. It  is  quite  clear^  that,  if  a  banker  pays  a  forged 
draft,  he  must  bear  the  loss,  on  the  ground  that  a  pay- 
ment so  made  is  made  without  the  authority  of  his  custo- 
mer. It  is  upon  this  principle  that  the  cases  of  Smith  v. 
Mercer  and  Hall  v.  Fuller  were  decided.  The  bankers 
in  the  former  of  these  cases  were  undoubtedly  in  fault,  as 
they  ought  to  have  better  satisfied  themselves  of  the  hand- 
writing of  their  customer.  If  a  banker  pays  that  which 
purports  to  be  the  draft  of  a  customer  without  using  due 
diligence  to  ascertain  his  authority,  he  is  the  party  that 
alone  ought  to  suffer.  That  is  a  principle  clearly  estab- 
lished ;  but  it  is  equally  clear,  that,  if  a  banker,  through 
the  fault  of  his  customer,  pays  more  than  he  ought  to  pay, 
the  loss  must  be  borne  by  him  through  whose  default  the 
erroneous  payment  has  been  made.  This  is  well  put  by 
Pothier,  commenting  on  a  case  hy  Scacchia — "  Cependant, 
si  c^etait  par  la  faute  du  tireur  que  le  banquier  eut  Sle 
induii  en  erreur,  le  tireur  vl  ay  ant  pas  eulesoin^Scriresa 
lettre  de  maniire  a  privenir  les  falsifications ;  puta,  s'il 
avail  ecrit  en  chiffres  la  somme  tir^e  par  la  lettre^  et  qu'on 
eut  ajoutexero,  le  tireur  serait  en  ce  cas  tenu  d*indemniser 
le  banquier  de  ce  qtl  il  a  souffert  de  la  falsification  de  la 
lettre i  d  laquelle  le  tireur  par  sa  faute  a  donnS  lieu :  et 
c^est  d  ce  cas  qu'on  doit  restreindre  la  decision  de  Scacchia'' 
Now,  let  us  apply  that  principle  to  the  present  case.  It 
was  entirely  through  the  fault  of  Young  that  Messrs. 
Grote  %  Co.  paid  the  sum  of  350/.  instead  of  50/.  He 
had  left  five  blank  checks  in  the  hands  of  his  wife.  She 
was  therefore  his  agent.  If  a  tradesman  must  necessarily 
leave  blank  checks  to  be  filled  up  in  his  absence,  he  should 
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1827.  entrust  them  to  some  person  who  is  conversant  with  biisi« 
ness,  and  who  will  take  due  care  that  they  are  not  mis* 
applied.  Mrs.  Young  clearly  acted  indiscreetly  in  entrust- 
ing the  check  in  question  to  a  person  with  whose  charac- 
ter she  was  not  perfectly  acquainted,  and  who  tamed  out 
not  to  be  trust-worthy.  If  Young,  instead  of  leaving  the 
checks  with  his  wife,  had  left  them  in  the  hands  of  some 
person  better  acquainted  with  business,  he  would  have 
been  able  to  guard  against  such  a  fraud.  The  word 
"  fifty,"  it  appears,  was  commenced  in  the  middle  of  the 
line  instead  of  at  the  beginning,  and  commenced  with  a 
small  instead  of  a  capital  letter,  space  being  left  for  the 
fraudulent  insertion  of  the  words  "  Three  hundred  and;** 
and  in  like  manner,  at  the  bottom  of  the  check,  space  was 
left  between  the  £  and  the  figures  50  for  the  insertion  of 
a  3.  Too  much  opportunity  was  thus  given  to  the  clerk 
to  effect  the  alteration  of  the  check.  The  whole  being  in 
the  same  hand-writing,  it  was  not  possible  for  the  bankers 
to  discover  that  there  was  any  fraud.  Under  die  circum-> 
stances,  I  think  that  gross  negligence  may  fairly  be  imput* 
ed  to  Young  or  his  agent,  and  that  the  bankers,  who  have 
been  misled  by  his  want  of  caution,  and  thus  induced  to 
pay  the  money,  are  not  liable  to  be  called  upon  to  make 
good  the  loss.  I  am  therefore  of  opinion  that  the  rule  that 
has  been  obtained  on  the  part  of  Mr.  Yowigf  calling  upon 
Messrs.  Grote  ^  Co.  to  pay  him  the  difference  between 
the  amount  of  the  check  as  originally  filled  up,  and  that 
for  which  it  purported  to  be  drawn  when  presented  at  the 
banking-house,  ought  to  be  discharged. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
case  of  Hatt  v.  Fuller  is  essentially  different  from  the  pre* 
sent,  as  in  fact  the  draft  there  was  altogether  a  forgery* 
If  a  banker  pays  a  forged  draft,  he  must  take  the  conse* 
quences.  The  judgment  of  Lord  Chief  Justice  Abbott  in 
HaU  V.  Fuller  is  certainly  very  general  in  its  expressions. 
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but  it  must  be  taken,  with  reference  to  the  particular  facts  i^* 
of  that  case.  Mr.  Justice  Bayley^  howcTer,  puts  the  case 
on  the  same  principle  on  which  we  now  decide  this.  He 
says:  ''  The  banker^  as  the  depository  of  the  customer's 
money,  is  bound  to  pay  from  time  to  time  such  sums  as 
the  latter  may  order.  If,  unfortunately,  he  pays  money 
belonging  to  the  customer  upon  an  order  which  is  not  ge- 
nuine, he  must  suffer."  Here,  the  order  appeared  upon 
the  face  of  it  to  be  genuine.  The  maker  left  it  with  his 
wife,  to  be  filled  up  at  her-  pleasure,  and  to  any  amount. 
It  was  therefore  his  draft  to  the  extent  of  the  property  he 
had  in  the  hands  of  his  bankers.  The  arbitrator  has  found 
that  Young  was  guilty  of  gross  negligence.  I  think  he 
was  guilty  of  gross  negligence,  in  leaving  blank  checks  in 
the  hands  of  a  person  so  ignorant  of  business  as  to  give 
rise  to  such  a  gross  fraud. 

Mr.  Justice  Burrouoh. — The  arbitrator  has  expressly 
found  that  no  blame  whatever  attached  to  the  bankers; 
the'  whole  blame  legally  attaches  to  the  plaintiff,  who  im- 
providently  left  the  blank  checks  in  the  hands  of  his  wife 
to  be  filled  up  as  required.  She  saw  the  check  in  ques- 
tion filled  up  in  an  unusual  manner,  both  as  to  the  figures 
and  in  the  body;  and  she  gave  it  in  that  state^  to  her  hus- 
band's derk  to  get  changed,  thus  affording  him  an  oppor- 
tunity to  effect  the  contemplated  fraud.  The  drawer  oi 
the  check,  being  the  sole  cause  of  the  fraud,  must  hear  the 
loss* 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion.  The 
arbitrator  has  not  found  that  the  clerk  was  in  the  habit  of 
filling  up  checks  for  his  employer*  or  of  going  to  the 
bankers  to  receive  drafts.  Those  facta  might  have 
strengthened  the  case.  But  he  haa  expressly  found  that 
the  drawer  was  guilty  of  gross  negligence.     The  authority 
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was  not  confined  to  the  wife;  as  it  appears  by  the  award 
that  she  was  to  have  the  checks  filled  up  as  circumstances 
required. 

Rule  discharged. 


Monday, 
June  18M. 
In  an  action  for 
words  spoken  of 
a  man  in  the 
way  of  his  trade, 
it  is  not  neces- 
sary to  prove 
the  whole  of  the 
words  laid  in 
the  declaration; 
it  is  enough  if 
sufficient  is 
proved  to  sus- 
tain the  action, 
provided  the 
words  not  prov- 
ed do  not  alter 
the  sense  of 
those  that  are. 
Thus,  proof  that 
the  defendant 
spoke  of  the 
plaintiff  to  one 
with  whom  he 
did  business-* 
»  'Ware  hawk 
there;  mind 
what  you  are 
about"— will 
sustain  a  decla- 
ration alleging 
the  words 
spoken  to  have 
been—"  'Ware 
hawk;  you 
mutt  take  care 
ofyoursetfthere : 
mind  what  you 
are  abouL" 


Orpwood  r.  Parkes. 

1  HIS  was  an  action  on  the  case  for  words  spoken  of  the 
plaintiff  in  the  way  of  his  trade. 

>  The  first  count  of  the  declaration  stated,  that  the  plab- 
tiff  was  a  livery-stable  keeper,  and  had  bought  certain 
corn  of  Cole.%  BoMlt  to  be  paid  for  at  a  credit. not  then 
elapsedi  and  that  the  defendant,  intending  to  cause  it  to 
be  suspected  and  believed  that  the  plaintiff  was  insolventi 
and  to  injure  him  in  his  trade  and  credit,  &c.,  spoke  to 
Bavill  these  words — '^  *Ware  hawk;  you  must  take  care 
of  yourself  there:  mind  what  you  are  about" — thereby 
then  and  there  meaning  that  the  plaintiff  was  in  bad  and 
indigent  qircumstances,  and  incapable  of  paying. his  just 
debts:  By  means  whereof  Scm/^  refused  to  give  the 
plaintiff  further  credit. 

The  second  count 'stated,  that  the  plaintiff  was  accus* 
tomed  to  buy  corn  of  Cole  %  BomU  on  credit,  and  that  the 
defendant,  intending  to  cause  it  to  be  beUeved  by  them  thirt 
the  plaintiff  was  in  poor  and  indigent  circumstances,  and 
to  prevent  them  from  trusting  the  plaintiff,  and  his  pur* 
chasing  other  goods,  spoke  the  words;  and  that,  in  conse- 
quence, Bovill  refused  to  deliver  any  more  com  to  the 
plaintiff  on  credit :  By  means  of  which  the  plaintiff  was 
greatly  injured  in  his  business. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Gaseke,  at  the 
Sittings  at  Wesindnster  after  the  last  Term.  It  appeared 
that  the  plaintiff  and  defendant  were  both  livery-stable 


The  evidence  was  not  sufficient  ta  support  the  declara^ 
tioB.  The  words  proved  were  less  extensive  than  these 
alleged.  The  rule  is,  that,  niiere  the  slanderous  matter 
averred  in  the  declaration  consists  of  ^several  diatinctasser-' 
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keepers.  Bovitt  was  called  to  prove  the  words.  He  stat'- 
ed,  that,  on  his  calling  on  the  defendant  for  orders,  the  lat- 
ter asked  him  if  he  had  any  dealings  with  the  plaintiff,  and 
he  told  him  he  had,  whereupon  the  defendant  said  to  him, 
''  'Ware  hawk  there;  mmd  what  you  are  about;'*  that  the 
pluntiff  was  then  in  his  {BtwilFs)  debt,  and  that  he  called 
for  payment  a  few  days  afterwards,  and  refused  to  execute 
a  further  order  for  the  plaintiff  until  the  debt  then  due 
was  satisfied. 

In  order  to  shew  the  motive  with  which  the  woids  were 
uttered,  the  plaintiff  called  a  groom,  who  stated,  that,  be** 
ing  about  to  take  some  horses  into  the  plaintiff's  yard,  he 
met  the  defendant,  who  cautioned  him  to  take  care,  *'  as 
his  horses  would  have  nothmg  to  eat  there."  It  was  also 
proved  that  the  defendant  had  said  of  the  plaintiff,  <<that 
he  would  have  no  more  corn,  as  he  had  done  his  business 
with  BovilV  Ghreat  injury  was  shewn  to  have  accrued  to 
the  plaintiff's  business  in  consequence  of  the  slander. 

The  learned  Judge  left  it  to  the  Jury  to  say  whedier 
the  innuendos  were  proved— whether  the  words  spoken 
conveyed  an  imputation  that  the  plaintiff  was  a  person  not' 
worthy  to  be  trusted ;  and  whether  the  defendant  himself 
put  that  construction  upon  them. 

The  Jury  returned  a  verdict  for  the  plaintiff*— damages 
150/. 

Mr.  Serjeant  Wilde  now  moved  that  this  verdict  mij^t 
be  set  aside  and  a  nonsuit  entered,  on  the  ground  of  a  va- 
riance between  the  words  laid  in  the  declaration  and  those 
proved;  or  for  a  new  trial,  on  the  ground  of  excessive  d»- 
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1827.  ttonsi  each  per  se  suflSdetit  to  supjport  the  actioti,  the  plain- 
tiff need  not  prove  the  whole;  but  that,  where  the  whole 
consists  of  one  cohtinnons  sentence,  proof  of  piart  only  will 
not  suffice;  the  entire  sentence  must  be  proved.  The 
words  here  omitted  in  proof  were  material  to  explain  the 
meaning  of  the  rest,  and  to  apply  the  slander  to  the  plain- 
tiff. 

The  damages  were  at  all  events  excessive.  The  only 
fact  attempted  to  be  proved  in  the  nature  of  special  da- 
mage, was,  that  the  plaintiff  owed  BoviU^  debt,  and:the 
latter  therefore  refused  to  trust  him  further. 

Lord  Chief  Justice  B&9T. — There  is  no  foundation  for 
the  rule  cohtended  for  by  my  brother  Wilde,  that,  if  slan- 
derous matter  be  allegdd  continuously,  the  whole  must  be 
proved  as  laid.  That  which  I  have  always  understood  the 
rule  to  be  is,  that  it  is  not  necessary  in  an  action  of  slander 
to  prove  all  the  words  laid  in  the  declaration,  provided 
enough  be  proved  to  sustain  the  action.  Here,  enough  was 
proved  to  support  this  action*  The  defendant,  knowii^ 
that  there  were  dealings  between  the  plaintiff  and  .Boritf, 
speaking  to  BovUl  cc^oeming  the  plaintiff,  said :  *^  'Ware 
hawk  there ;  mind  what  you  are  about."  The  words  "  'Ware 
hawk"  are  equivalent  to,  '^  Beware  of  a  sharper;'*  they 
convey  a  plain  and  intelligible  meaning:  their  manifest  ten- 
dency was  to  injure  the  plaintiff's  credit.  The  other  words, 
'*  take  care  of  yourself  there,"  would  uhdoubfedly  have 
made  the  slander  stronger  had  they  been  proved;  but  it 
was  not  necessary  to  prove  them:  and  we  may  fairly  infer 
that  the  Jury  have  given  a  amaller  measure  of  damages 
than  they  would  have  done  had  the  whole  been  proved  as 
laid  in  the  declaration.  The  latter  part  of  the  sei^ience 
was  not  required,  to  render  the  other  words. intelligible. 
The  defendantthas  hniself  explained  the  meaning  of  thett. 
The  case  would  be  different  if  the  words  whereof  the 
proof  failed  were  necessary  to  the  right  understanding  of 
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those  proved.  The  special  damage  was  satisfactorily 
shewn;  for,  BoviU  said  that  he  in  consequence  of  the 
slander  refused  to  increase  the  plaintiff's  debt  with  him. 

As  to  the  quantum  of  damages— We  have  no  means  of 
knowing  that  the  damages  given  in  thb  case  are  excessive. 
A  clear  case  must  be  presented  to  us  before  we  would  feel 
disposed  to  set  aside  a  verdict  on  that  ground.  .In  the 
present  instance,  lihe  sla&der  did  not  consist  of  loose  con< 
versations ;  it  was  calculated,  and  evidently  intended  to  ruin 
the  plaintiff's  credit  with  his  factor. 

Mr.  Justice  Park. — I  am  of  opinion  that  there  is  no 
ground  for  entering  a  nonsuit  in  this  case  on  the  ground 
of  variance.  The  rule  is  not  as  stated  by  my  brother 
Wilde.  The  substantial  part  of  the  slander  alleged  must 
certainly  be  proved;  liut  it  is  not  necessary  to  prove  all 
the  words  as  laid.  If  there  are  words  omitted  which 
amount  to  a  qualification  of  those  alleged,  the  declaration 
would  undoubtedly  not  be  sustained;  or,  if  the  words 
charged  are  unintelligible  unless  the  whole  be  taken  to* 
gether,  the  whole  must  be  proved.  Here,  however,  the 
words  might  be  divided  into  three  sentences.  To  sustain 
the  action  it  was  not  necessary  to  prove  them  all. 

As  to  the  damages,  we  are  not  to  weigh  them  with  nice 
scales.  Unless  the  amount  is  outrageous,  we  ought  not  to 
interfere.  The  conduct  of  this  defendant  was  most  abo- 
minable and  malignant 

Mr.  Justice  Bvrrouoh. — The  rule  requiring  the  proof 
pf  the  whole  of  the  words  where  they  are  continuously 
spoken^  only  appli^  where  the  words  omilited  would  alter 
the  senseof  the  others.  In  Butter's NUi  Prius,  it  is  said  (a) : 
"  An  action  lies  not  for  the  saying,  '  Thou  art  a  thief,/or 
thou  hast  stolen  such  a  thing  (ex.  gr.  a  tree),  the  stealing 

(o)  7th  Edit,  by  Bridgmah,  p.  6. 
kk2 
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1827-  whereof  appears  to  be  no  felony,  for,  the  aubaequeiit 
words  shew  the  reason  of  calling  him  thief;  but,  when  he 
says-—'  Thou  art  a  thief,  and  hast  stolen  such  a  thing/  the 
action  lies  for  calling  him  a  thief;  and  the  addition, '  Thou 
h^st  stolen',  is  another  distinct  sentence  by  itself,  and.  not 
the  reason  of  the  former  speech,  nor  any  diminution 
thereof  (a).  It  was  formerly  holden  that  the  plaintiff  mujit 
prove  the  words  precisely  as  laid;  but  that  strictness  is  now 
laid  aside,  and  it  is  sufficient  for  the  plaintiff  to  prove  the 
substance  of  them.''  The  words  here  omitted  were  in  cor- 
roboration, and  not  in  diminution  of  the  slander.  They 
coDveyed  the  same  idea. .        ' 

The  damages  are.  by  no  means  excessive*  If  the  plain* 
tiff's  circumstances  were  indifferient,  the  slander  was  likely 
to  be  the  more  injurious  to  him.  It  was  calculated .  to 
nun  him.  , 

Mr.  Justice  Gaseleb.— At  the  trial  I  entertained  no 
doubt.  The  plaintiff  was  clearly  not  bound  to  prove  the 
jvhole  of  the  words  laid  in  the  declaration.  If  the  words, 
omitted  in  proof  would  have  varied  the  sense  of  the  rest, 
I  should  consider  the  case  to  require  further  inveBtijpiiion. 
But  they  clearly  do  not  carry  the  sense  any  further. 
'  The  damages  were  entirely  within  the  discretion  of  the 
Jury.  The  defendant  put  ;his  own  explanatiop  c^i  the 
words.    I  do  not  think  the  verdict  excessive.  * 

Rule  refused  (&)• 

(a)  Minon  V.  Leeford,  Cro^JhC.  teriorate  the  sale,  had  drcnlatcd 

114.  a  report  in  the  sale-rodin,  ^  that 

(6)  See  Wood  v.  Adaniy  6  Bing*  there  were  three  or  four  vessels  la- 

481.     The  plaintiff,  a  fnut-hro»  den  with  oranges  between  GfiiM»- 

ker, had. been  employed  by^Messrs.  end  and  London.'*    In  an.  lotion 

Pine  4*   Co,  to  sell  a  cargo  of  on  the  case  in  the  nature  qf  slan- 

oranges.    The  defendant  repre-  der;  for  the  injury  resulting  to  the 

lented  to  Messrs.  Pirte  4*  Co.,  that  plaintiff  from  tins  representation, 

the  plaintiff,  with  a  view  to  de-  .  the  declaratioix  alleged  the  words 
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^jpok^QlofaftTe  beeiiy  that  the  plain-  tion  was  of  the  assertion  of  a  re- 
tiff  had  8Md  '*  that  ke  had  three  or  presentation  false  within  the  plain- 
four  vessels  laden  with  oranges  tiflTs  own  knowledge,  and  the 
between  Grave*end  and  LoTidon.**  proof  of  the  assertion  of  a  repre- 
The  Court  held  this  to-  be  a  fatal  sentation  in  general  terms,  not  of 
variande^  inasmuch  aa  the  allega-  necessity  within  Ids  knowledge. 


.    BaMPTON  ».  PauLIN.  Jime^9M. 

1  HIS  was  an  action  of  assumpsit    The  declaration  con«  The  defendant, 
tained  several  special  counts^;  stating  in  substance,  that  bdngai^Tto 
one  Donaldson  and  one  Smiih  held  certain  premises  as  ter  "^ii  pn>p«rty  <>» 

■^  certain  premit- 

nants  to  the  plaintiff  under  two  leases,  the  one  reserving  es,  promiaedthe 

a  rent  of  12/.,  the  other  of  58/.  16s.  per  annum;  that  the  if  he  would  for» 

defendant  bad  been  employed  by  Donaldson  and  Smiik,  ^^e  a^" 

to  sell  certain  goods  that  were  on  the  premises  and  liable  ofnnu  he 

would  pay  then 

to  be  .distrained  for  art'ears  of  rent;  that  the  plaintiff  in-  out  of  the  pro- 
tended to  distrain  them  for  such  arrears;  and  that  the  de-  aaie:-^j^^ 
fendant,  in  consideration  that  the  plaintiff  would  forbear  that  thii  was 

*^  not  a  promive 

to  distrain,  undertook  to  pay  the  rent  out  of  the  proceeds  to  pay  the  debt 
of  the  sale.     Breach — ^non-payment.  wi^n  the'ata- 

The  defendant  pleaded  the  general  issue.  *"*"  of  ftaudi. 

The  cause  was  tried  before  Mr.  Justice  Gaselee,  at  the  the  abwnce  of 
Sittii^  at  Wesiminsier,  after  the  last  term,  when  it  ap-  tTita^toi 
peared  that  the  defendant,  an  auctioneer,  had  been  em-  ^•^  executed 
ployed  by  a  person  to  whom.  Smith  and  Donaldson  had  yean  before, 
mortgaged  the  premises,  to  dispose  of  the  property  there-  SdTharinqaky' 
on;  and  that,  on  a  demand  for  the  arrears  due  to  the  b*d  been  made 

-  at  teveral  placet 

plaintiff  for  rent  being  made  by  the  plaintiff's  sbter,  the  where  the  wit- 
defendant  answered — *^  Madam,  I  will  see  that  you  shall  ^ut)  had  ' 
be  naid."  ^''^'  ^"*  '*>•' 

■^  no  one  could 

The  plaintiff  then  put  hi  a  lease,  dated  in  1804,  and  at-  teii  what  bad 
tested  by  two  witnesses.    One  of  these  witnesses  was  prov-  ^Heid,  luffi- 
ed  to  be  dead.     As  to  the  other,  Mary  Hall,  who  was  ^^^ 
supposed  to  h«ive  been  the  servant  of  the  first  subscribing 
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1827*  witness,  and  who  was  described  in  the  memorial  as  resid- 
ing in  Clerkenwellf  two  persons  swore  that  inquiry  had 
been  made  at  several  places,  which  they  mentioned^  but  no 
one  could  tell  what  had  become  of  her. 

It  was  objected,  on  the  part  of  the  defendant— first,  that 
the  plaintiff  was  not  entitled  to  recover,  inasmuch  as  this 
was  a  promise  or  undertaking  for  the  debt  of  another,  and 
consequently  void  by  the  statute  of  frauds,  for  want  of 
writing — secondly,  that  enough  had  not  been  shewn  to  ex- 
cuse the  non-appearance  of  Mary  HaU,,  the  attesting  wit- 
ness to  the  lease  of  1804. 

The  learned  Judge  left  it  to  the  Jury  to  say  Aether; 
after  the  lapse  of  so  many  years,  the  plaintiff  had  not  used 
all  reasonable  diligence  in  searching  for  Mary  HeJl. 

The  Jury  returned  a  verdict  for  the  plaintiff— damages 
44^  Zs.,  the  amount  of  rent  claimed. 

Mr.  Serjeant  Taddy  now  moved  for  a  rule  nm,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered. — 
This  was  clearly  an  undertaking  to  pay  the  debt  of  ano- 
ther. The  new  consideration  arising  out  of  the  alleged 
forbearance  to  distrain  makes  no  difference ;  that  does  not 
make  it  cease  to  be  the  debt  of  another.  It  did  not  even 
appear  that  iany  distress  had  been  threatened.  In  WilU- 
ams  V.  Leper  (a),  at  the  time  the  defendant  made  the  pro- 
mise to  pay  the  rent,  whereby  the  landlord  was  induced  to 
forego  his  distress,  he  was  in  possession  of  the  goods  uih 
der  a  bill  of  sale.  The  several  members  of  the  Court  va- 
ried in  the  grounds  upon  which  they  founded  their  judg- 
ment; Lord  Mansfield  and  Mr.  Justice  WUmoi  put  it  on 
the  grounds  that  the  plaintiff  had  actually  distrained,  and 
that  the  goods  were  in  the  possession  of  the  defendant; 
Mr.  Justice  Yates  confined  his  judgment  to  the  latter 
ground  only.    Besides,  the  authority  of  that  case  l^is  since 

(tf)  2  Wils.  30&5  5.  C.  3  Burr.  1886. 
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been  doubted.  It  did  not  appear  that  suflScient  search 
was  made  after  Mary  HaU^  the  surviving  attesting  wit- 
ness to  the  execution  of  the  lease,  to  justify  her  attendance 
being  dispensed  with* 

Lord  Chief  Justice  Best. — The  case  of  Williams  v. 
Leper,  was  referred  to  as  an  authority  by  all  the  Judges, 
in  Castling  v.  Aubert  (a),  whicbi  though  somewhat  differ- 
ent in  its  circumstances,  embraces  the  very  same  principle 
that,  is  involved  in  the  present  case*  There,  the  plaintiff", 
a  broker,  having  a  lien  on  certain  policies  of  insurance  ef- 
fected, for  his  principal,  for  whom  he.  had  given  his  accept- 
ances, the  defendant  promised  that  he  would  provide  for 
the  payment  of  those  acceptances  as  they  became  due,  upon 
the  plaintiff**s  giving  up  to  him  such  policies,  in  order  that 
he  might  collect  for  the  principal  the  money  due  thereon 
from  the  under-writers;  which  was  accordingly  done,  and 
the  money  afterwards  received  by  the  defendant — and  the 
Court  held  that  this  was  not  a  promise  for  the  debt  or 
default  of  another  within  the  statute  of  frauds.  With 
regard  to  the  attesting  witness,  Mary  Hall,  we  think  the 
plaintiff*  proved  ,th$it  all  reasonable  pains  bad  been  taken 
to  discover  her. 

Mr.  Justice  Park. — I  am  also  of  opinion  that  there  is 
no  ground  for  disturbing  this  verdict.  The  present  case 
appears  to  me  not  to  be  distinguishable  from  Williams  v. 
Leper,  with  which  decision  I  concur  to  the  full  extent. 
Upon  the  other  point  I  agree  with  my  Lord  Chief  Justice. 

The  rest  of  the  Court  concurring — 

Rule  refused  (6). 
^     (a)  8  East,  324.  (b)  See  BarreU  v.  TnauU,  4  Taunt.  117- 
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rf««%  OoE  <L  Fleming  r.  FLBMiiie. 

June  19M. 

In  ejectment  at  JL  HIS  was  an  Action  of  ejectment  tried  before  Lord  Chief 
hA^^uLT     Justice  Best  at  the  Sittings  at  Westminster,  after  the  last 

geaeiBlrepuU-    term, 
tiou  of  marmge 

u  sufficient  jffi-  .  The  Icssor  of  the  plaintiff  claimed  the  premises  io  question 
denee  oiheTr-  ^  heir-at-*law  of  the  party  last  seised*  To  prove  his  legi-* 
tlhS^eifcther  *"^cy>  ^^^  ^^7  evidence  offered  to  shew  that  he  was  bom 
is  living.  \^  wedlo(ck,  was  the  common  reputation  of  his  parents  hav- 

ing cohabited  as  man  and  wife.  The  father  was  alive;  and 
it  was  contended  on  the  part  of  the  defendant,  that  this  evi- 
dence was  insufficient. 

A  verdict  having  been  returned  for  the  lessor  of  Uie 
plaintiffs 

Mr.  Serjeant  Wilde  now  moved  for  a  rule  nisi  for  a  new 
trial. — Where  the  question  of  marriage  arises  collatemHy, 
it  may  undoubtedly  be  proved  by  reputation;  but,  where 
the  sole- question  to  be  tried  in  the  cause  turns  upon  the 
legitimacy  of  the  party,  or  upon  the  fact  of  the  marriage, 
as  in  an  action  for  criminal  conversation,  secondary  evi- 
dence is  not  admissible.  In  this  case,  the  father  being 
alive,  direct  evidence  might  and  ought  to  have  been  given 
upon  the  subject.    . 

Lord  Chief  Justice  Best. — General  reputation  is  suffix 
cient  evidence  of  marriage  in  these  cases.  I  have  never 
before  heard  the  point  doubted.  Where  parties  are  shewn 
to  have  been  living  together  in  respectability  as  man  and 
wifcj  and  to  have  been  commonly  received  into  society  as 
such,  it  is  not  to  be  presumed  that  they  have  lived  in  a 
state  of  fornication,  until  it  be  so  proved.  I  see  no  ground 
(ot  disturbing  the  verdict. 

The  rest  of  the  Court  concurring — 

Rule  refused. 
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Betts  and  Another,  Executrix  and  Executor  of  John 
BettSi  deceased,  v.  Applsoabth. 

M  HIS  was  an  action  of  assumpsit.  The  first  count  was  WhaicAde- 
upon  a  bill  of  exchange  for  500/.  dated  the  aSth  Decern^  Ilil'Sdlr'fer""* 
ber,  1825,  drawn  by  the  testator  upon  and  accepted  by  the  J"*  ^j'j^, 
defendant  There  were  several  other  counts,  among  the  of  pleading  is- 
vest,  counts  for  goods  sold  and  delivered,  the  comttion  mo-'  ^^by  pre-^ 
ney  counts,  and  an  account  stated— averring  promised  to  ^g^^ISiJ?' 
the  testator  in  his  life-time.  ^7  >p«ciai  de- 

The  defendant,  having  obtained  orders  for  time,  under  gubteqaentiRc- 
terma  of  pleading  issuably,  pleaded— as  to  the  several  pro-  Ju^duir  ** 
misea  and  undertakings  in  the  two  ladt  counts  mentioned, 
and  as  to  the  said  several  promises  and  undertakings  in: 
the  first  thirteen  counts  of  the  declaration  mentioned,  ex- 
cept as  to  the  sum  of  500/.,  parcel  of  the  said  several  sums 
of  money  in  the  first  thirteen  counts  of  the  declaration 
mentiened — non  assmmpsiif  and  as  to  the  said  sum  of  500/., 
parcel  &c. — that,  after  the  making  of  the  several  promises 
and  undertfikings  in  the  said  first  thirteen  counts  mention- 
ed, and  before  the  commencement  of  the  suit,  to  wit,  on 
&c.,  at  ftc,  the  said  John  Beits,  in  his  Kfe-timejaccordmg 
to  the  usage  and  custom  of  merchants,  made  his  certain  bill 
of  exchange  in  writing,  bearing  date  the  day  and  year  last 
aforesaid,  and  then  and  there  directed  the  said  bill  of  ex- 
change to  the  defendant,  and  thereby  required  the  de- 
fendant, eighteen  months  after  the'  date  thereof,  to  pay  to^ 
the  order  of  him,  the  said  Jokn  Betts,  the  said  sum  of 
SQOL,  for  value  received ;  which  said  bill  of  exchange  the 
defendant,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  &c.  aforesaid,  upon  sight  thereof  accepted, 
aocoiding  to  the  said  usage  and  custom  of  merchants,  for 
and  on  account  of  so  much  of  the  said  several  promises 
and  undertakings  in  the  said  first  thirteen  counts  of  the 
declaration  mentioned  which  related  to  the  said  sum  of 
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500/.»  parcel  &c.;  and  by  reason  thereof,  and  acooiding 
to  the  said  usage  and  custom  of  merchants,  he,  the  de- 
fendant, then  and  there  became  and  was  liable  to  pay  to 
the  order  of  the  said  John  BetUii  his  life-time,  the  sanl 
siun  of  money  in  the  said  hill,  of  esLchaoge  mentioned,  ac^ 
cording  to  the  tenor  and  eflfect  of  the  said  bill  of  exchange, 
and  of  hb  said  acceptance  thereof. 

There  was  a  further  plea  of  set-off  for  money  due  to  tiie 
defendant  from  John  Beits ^  the  testator,  for  work  and  la- 
bour, money  lent,  &c.,  &c«;  whereupon  issue  was  joined. 

The  plaintiff  added  a  similiter  to  die  first  plea,  and  re- 
plied to  the  second  (a) — that  thq  defendant  did  not  accept  the 
said  bill  of  exchange  in  the  said  second  plea  mentioned,  for 
and  on  account  of  so  n^uch  of  the  several  promises. and 
undertakings  in  the  said  fi^ftt  thirteen  counts  of  the  declar- 
ation mentioned  which  related  to  the  said  sum  of  500/.,* 
parcel  &c^  or  any  part  thereof,,  modo  etformd — conclud- 
ipg  to  the  .cocm.try* 
.  The  issue  was  accordingly  delirered,  with  notice  of  trial. ' 

The  defendant's  attorney  struck  out  of  the  notice  of 
trial,  and  returned  the  issue,  with  a  special  demurrer,  as- 
signing for  causes — that  the  plaintifis,  in  and  by  their  said 
replication,  professed  to  answer  the  whole  of  the  defend- 
ant's first  plea,  and  yet  only  tpok  issue  upon  so  much  thereof 
whereof  he  had  put  himself  upon  the  country,  and  did  not 
confess  or  avoid  or  deny  so  much  of  the  said  first  plea  as  re- 
lated to  the  sum  of  5()0/.,p{M*cel  of  the  said  several  sums  of 
money  in  the  said  first  thirt^€U[i  counts  of.  the  said  declar- 
ation mentioned. 

The  plaintiff!  signed  judgp^ent,  and  gave  notice  of  the 
execution  pf  a  writ  of  inquiry,  on  the  ground  that  the  de-* 
fendant,  being  under  terms  of  pleading  issuably,  was  pre- 
cluded firom  demurring.  Mr.  Justice  Gaselee  made  an 
order  at  chambers  for  setting  aside  this  interlocutory  judg- 
ment, conceiving  that  the  terms  imposed  upon  the  defend- 

(a)  Treating  the  first  as  two  distinct  pleas. 
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ant  of  pleading  issuably,  did  not  pnsYent  his  taking  advan- 
tage of  any  subsequent  irregularity  on  the  record. 

Mr.  Serjeant  Wilde,  oiTvthe  first  day  of  this  term,  ob- 
tained a  rule  nisi  that  this  order  might  be  discharged,  and 
that  the  defendant  might  pay  the  costs  of  the  order  and 
of  the  motion. 

Mr*  Serjeant  Cross  was  now  about  to  shew  causci  but 
the  Court  called  upon — 

Mr.  Serjeant  Wilde,  to  support  his  rule. — ^The  terms 
imposed  upon  a  defendant  who  obtains  time  to  plead,  OYei> 
ride  the  whole  subsequent  pleadings  in  the  cause.  Wag^ 
siaffe  V.  Long  (a),  Foster  v.  Snow  (6),  Berry  v.  Anderson  (c), 
Cuming  y.  Sharland  (d),  and  BUck  y.  Dymoke  (e),  are  au- 
thorities to  shew,  that,  if  a  party  be  under  terms  to  plead 
or  rejovi  issuably,  he  cannot  assign  special  causes  of  de- 
murrer, on  the  principle  that  a  party  who  by  an  act  of 
grace  is  let  in  to  plead ,  shall  not  be  permitted  to  take  ad- 
vantage of  any  formal  defect  in  the  pleadings.  In  Saw^ 
tetty.  Gillard(f),  the  circumstances  were  precisely  the 
same  as  in  the  present  case.  The  defendant,  being  under 
terms  to  plead  issuably,  afterwards  demurred  specially  to 
the  replication,  and  the  Court  refused  to  set  aside  a  judg- 
ment signed  by  the  plaintiflT  on  the  ground  of  the  irregu- 
larity. The  rule  to  plead  issuably  is  not  limited  to  the 
state  of  the  pleadings  at  the  time  it  is  granted.  As  well 
might  it  be  said  that  the  terms  imposed  upon  a  party,  not 
to  bring  a  writ  of  error,  will  not  apply  to  future  stages  of 
the  cause.  If  the  replication  were  clearly  bad,  the  defend- 
ant might  have  applied  to  the  Court  for  leave  to  demur 
specially. 

(a)  Barnes,  263.  (e)  1  Bing.  379;  S.  C.  8  J.  B. 

(6)  2  Burr.  782.  Moore,  427. 

(c)  7  Term  Rep.  630.  (/ )  6  Dow.  &  Ryl.  620. 
((2)  1  East,  411. 
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1827-  Lord  Chief  Justice  Best. — This  is  a  motion  for  a  rule 

to  shew  cause  why  an  order  made  by  my  brother  Gasdee^ 
at  chambersi  should  not  be  discharged,  and  why  the  de«- 
fendant,  at  whose  instance  the  order  was  made,  shoiild  not 
pay  the  costs  of  the  order  and  of  this  motion.  I  am  of 
pinion  that  the  rule  ought  to  be.  discharged.  Had  we 
known  when  the  motion  was  first  made,  that  this  was  the 
cape  of  a  demurrer  to  a  replication,  we  should  not  have 
granted  the  rule.  No  subsequent  stage  of  the  pleadingB 
is  within  either  the  terms  or  the  spirit  of  the  order  impoa* 
ing  on  aparty  the  terms  of  pleading  issuably  to  the  plain- 
tiff's declaration.  -  The  order  must  apply  solely  to  the  eK-* 
-isting  state  of  the*  cause  at  the  time  it  is  issued ;  otherwise 
therewould.be  no  check  upon- the  subsequent  pleadings. 
The  attention  of  the  Court  of  King's  Bench  was  not  called 
to  tl\is  distinctbn  in  the  cftse  pf  SawteU  y.  GiUard. 

The  rest  of  the  Court  concurring — 

Rule  discharged,  with  costs  (a). 

(a)  The  demurrer  came  on  for  to  be  frivolous,  and  jadgment  was 
argument  on  a.subaeqQent  day  in  aocordiagly  s^en  for*  tlie  plan- 
this  term,  when  the  Court  held  it     tiffs. , 


Wednetday^  Hai^cock  and  Another  v.  Hodgson  and  Others* 

June  22fuL      ^^ 

The  defendantB,  £  HIS  was  an  action  of  Covenant  on  articles  of  agreement 
^ninrcom-"  "  under  seal,  made  between  the  plaintiffs  of  the  one  part,  and 
deedto^m«hi^  the  defendants,  directors  of  a  mining  company,  of  the  other 
a  mine  of  the      part.  Tfacagreement — after  reciting,  amongst  other  things, 

pltindA,  the  ^ 

purchase-mo- 
ney to  be  paid  within  twelve  months,  by  certain  instalments,  '*  out  of  the  monies  to  be  raised  by  the 
company;"  with  a  proviso,  that,-  in  case  they  should  not  have  received  the  deposits  from' the  share- 
holders so  as  to  enable  them  to  pay  the  money  by  the  time  stipulated  for,  the  directors  should  be 
allowed  a  further  drae  of  six  months:  and  the  defendants  covenanted  that  they  would,  "out  of  the 
said  payments  so  to  be  made  by  thb  subscribcrror  shareholders  in  the  said  company,"  pay  the  said 
purchase-money,  according  to  the  terms  and  at  the  times  before  specified,  subject  to  the  aforesaid 
proviso: — Held,  that  this  was  a  pertonal  undertaking  on  the  part  of  the  defendants,  to  pay  at  Che 
expiration  of  the  additional  six  mondis. 
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tlttit  there  was  about  to  be  fonneda  joint-stOck  company,  1827 
whereof  the  defen^nts  had  been  chosen  to  act  as  direc- 
tors for  and  on  behalf  of  themselves  and  other  the  members 
and.'shardiolders  of  the  company,  and  that,  as  suc^  direc* 
toFB^  they  had  agreed  with  the  plaintifis  to  purchase  their 
estate  and  interest  in  the  Eeut  Daums*  Mine  in  the  manor 
of  Chnmearl^  in  CorfiwaU — proceeded  thus  :-t- 

'<  And  whereas  the  said  directors  do  hereby  agree  mUx 
JE.  Y.  HamcocJt  and  JR.  Vazie  (the  plaintiffs)  to  purchase 
their  estate  and  interest  in  the  iaid.mine,  c(Hnprising  bo.th 
tha  copper  and  copper  ore,  tin  and  tin  ore,  and  all  oUier. 
metaU  and  minerals  whatever,  under  or  by  virtue  of  the  said 
in  .part  redled  .indenture  and  agreement,  but  subject  as 
hereinafter  mentioned,  at  the  price  or  sum  of  4,500^.,  to  be 
paid  and  payable  out  of  the  monies  to  be  raised  by  the 
said  company,  at  the  times  aind  in  manner  hereinafter 
mentioned,  that  is  to  say,  the  sum  of  1,000/.,  in  part  pay- 
ment of  the  said  purchase*money,  by  the  following  instal-* 
ments,  the  sum  of  300Z.  at  the  time  of  executing  these  pre- 
sents, the  further  sum  of  200/.  on  or  before  the  S2nd  day 
oi  August  instant,  and  the  further  sum  of  500A,  being  the 
remainder  of  the  above-mentioned  1,000/.,  on  or  before 
two  months  from  the  date  hereof,  being  the  third  day  of 
October  next;  and  the  balance  of  the  said  purchase-mo- 
ney, that  is  to  say,  the  sum  of  3,500/.,  within  twelvemonths 
from  the  date  of  these  presents,  by  four  quarterly  and 
equal  payments  or  instalments  of  875/.  each,  the  first  instal- 
ment to  be  made  on  or  before  the  Srd  day.  of  Jleeember 
next,  being  the  period  pf  two  months  from  the  intended 
CMiatpletion  of  the  payment  of  the  deposit  of  1,000/.  as  afore- 
said: Provided  always,  and  it  is  hereby,  expressly  agreed 
by  and  .between  the  several  parties  hereto,  that,  in, case 
there  shall  not  have  been  received  by  the  bankers  of  the 
said  company,  or  by  the  directors  for  the  time  being,  the 
deposits  or  instalments  due  from  the  .several  shareholders, 
so  as  to  enable  the  said  directors  to  pay  the  balance  due 
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1827-  on  aecouBt  of  the  said  ptmhaseHnoney  at  the  times  here* 
inbefore  mentioned,  then  and  in  such  case,  the  said  direc- 
tors shall  be  allowed,  and  are  hereby  allowed,  a  farther 
time  to  pay  such  balance,  until  six  months  after  the  time 
or  times  when  the  said  quarterly,  instalments  become  due: 
And  the  said  directors,  parties  hereto,  do  hereby  pro- 
mise and  agree,  that,  out  of  the  said  payments  so  to  be 
made  by  the  subscribers  or  shareholders  of  the  said  com- 
pany, they  will  pay  or  cause  to  be  pud  unto  the  said  K 
Y.  Hancock  and  R.  Vojtie  the  said  pnrdiase-Bionqr  or 
sum  of  4,500A,  or  so  much  thereof  as«hall  remain  dne  mid 
payable,  according  to  the  terms,  and  at  the  times,  before 
spebifled,  subject  nevertheless  to  the  aforesaid  proraoes 
and  conditions." — Breach,  non-payment  according  to  the 
covenant. 

The  defendants  pleaded  {inter  aUay^FirHf  ibsit  no  no* 
ney  had  been  raised  by  the  company,  nor  any  paymrats 
made  by  the  subscribers  or  shareholders,  applicable  to  the 
payment  of  the  said  purchase-money,  except  to  the  amount 
of  1,000/.,  which  1,000/.  the  defendants  paid,  and  the 
plaintiffs  received,  in  satisfaction  and  discharge  of  the  said 
sums  otSOOL,  fXOL,  and  500/.,  in  the  articles  of  agreement 
mentioned' — Secondlt/i  that  there  had  not  been  reeeifed 
by  the  bankers  of  the  company,  or  by  the  directors  for  the 
time  being,  the  deposits  or  instalments  due  ftoxa  tstnc  se- 
veral shareholders  in  the  company,  «o  as  to  enable  the  di- 
rectors or  the  bankers  to  pay  the  balance  of  the  purchase* 
money  in  the  declaration  mentioned — Thirdly ,  that  no 
payments  had  been  made  by  the  subscribers  or  sharehold- 
ers in  the  company,  so  that  the  monies  in  the  dedaimtbn 
alleged  to  be  in  arrear  could  be  paid  thereout. 

To  diese  pleas  the  ]^aintiifs  demurred  generally.  The 
defendants  joiiied  in  demurrer. 

The  case  now  came  on  for  argument. 
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Mr.  Seijemt  WUde^  in  support  of  the  demurrer,  was        18^. 
stopped  by  the  Court. 

Mr*  Serjeant  Toddy  for  the  defendants. — The  defei^d- 
ants,  as  directors  of  the  companyi  incur  no  p«»on^  re- 
sponsibility upon  the  agreement  set  out  in  the  declaration. 
They  contraotedj  as  suchdirectors,  to  purchase  of  the  plain- 
tiffs their  estate  and  interest  in  the  Eoit  Dawns*  Mtne,  for 
9  certain  pricoj  ''to  be  paid  and. pay  able  out  of  the  monies 
to  be  raised  by  the  said  company.'*  The  cases  that  ap- 
proach the  nearest  to  this,  are  cases  that  have  arisen  on 
promissory  notes  and  bills  of  exchange  containing  a  simi- 
lar condition.  In  Jetmy  v.  Herh  (a),  it  was  held,  that  an 
order  for  the  payment  of  money  out  of  a  particular  fund 
was  not  such  an  instrument  as  would  charge  the  drawer 
personally;  and  in  Daufies  v.  DeJLarane{b),  the  instru- 
ment was  drawn  payable  ''  out  of  W.  Steu>ar<rs  money,  as 
soon  as  receiived;"  and  it  was  held  to  be  no  bill  of  ex- 
change. In  these  oases,  the  bill  and  note  were  only  pay- 
able out  of  a  particulsr  fund,  and  the  respective  defend- 
ants were  only  liable  when  that  fund  came  to  their  hands. 
So,  here,  the  defendants  covenant  to  pay  the  purchase- 
money  *'  out  of  the  payments  to  be  made  by  the  subscribers 
or  shareholders  in  the  said  company."  The  defendants, 
therefore,  are  not  liable  in  their  individual  capacities;  nor 
beyond  the  extent  of  the  funds  in  their  hands.  As  between 
the  plaintiffs  and  the  defendants  personally  (here  is  no 
reciprocity. 

•  •  - 

.  Lord  Chief  Justice  Bxst« — Upon  thu  deed,  I  am  clearly 

of  opinion  that  the  defigndants  are  hooad  to  pay  this  mo- 

ney.    I  am  ineapaUe  of  discovering  the  application  of  the 

cases  cited.    They  merely  decided  &at  the  notes  in  ques- 


(a)  2  Ld.  Raym.  1361 ;  5.  C.  1         (b)  3  Wils.  207;  S.  C.  2  Sir  W. 
Sir.  591.  Blue.  782. 


Hodgson. 
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1827-  tion  were  not  negotiable,,  inasmuch  as  they  were  payable 
Hancock  °"^  ^^  *  particular  fund,  and  not  out  of  the  pocket  of  the 
party  himself.  The  only  words  m  this  deed  that  are  cal- 
culated for  an  instant  to  raise  a  doubt,  are  those  contained 
in  the  first  covenant,  which  provides  that  the  purchase^ 
money  shall  "  be  paid  and  payable  out  of  the  monies  to  be 
raised  by  the  company."  If  the  covenant  had  stood  with- 
out any  other  words,  the  plaintiffs  must  have  looked  tot 
payment  to  that  fund  only.  But  we  must  look  at  the  whole 
deed,  which  is  to  be  construed  most  unfavourably  to  the 
covenantors.  The  defendants  covenant  to  pay  the  sum  of 
1,000/.,  part  of  the  purchase-money,  by  the  following  in- 
stalments— "300/.  at  the  time  of  executing  these  presents, 
the  further  sum  of  200/.  on  or  before  the  SSnd  day  of  Au^ 
gust  instant,  and  the  further  sum  of  500/.,  being  the  re- 
mainder of  the  above-mentioned  sum  of  1,000/.,  on  or  be- 
fore two  months  from  the  date  hereof,  being  the  3rd  day 
of  October  next ;  and  the  balance  of  the  said  purchiEise* 
money,  that  is  to  say,  the  sum  of  3,500/.,  within*  twelve 
months  from  the  date  of  these  presents,  by  four  quarterly 
and  equal  payments  or  instalments  of  875/.  each,  the  first 
instalment  to  be  made  on  or  before  the  3rd  day  of  Decem- 
ber next,  being  the  period  of  two  months  from  the  intended 
completion  of  the  payment  of  the  deposit  of  1,000/.  as  afore- 
said: Provided  always,  and  it  is  hereby  expressly  agreed 
by  and  between  the  several  parties  hereto,  that,  in  case 
there  shall  not  have  been  received  by  the  bankers  of  the 
said  company,  or  by  the  directors  for  the  time  being,  the.de-' 
posits  or  instalments  due  firom  the  several  shareholders,  so 
as  to  enable  the  said  directors  to  pay  the  balance  due  on 
account  of  the  said  purchase-money  at  the  times  herein- 
before mentioned,  then  and  in  such  case  the  directors  shall 
be  allowed,  and  are  hereby  allowed,  a  further  time  to  pay' 
such  balance,  until  six  months  after  the  time  or  times  when 
the  said  quarterly  instalments  become  due."  The  meaning 
of  this  clearly  is,  that  the  directors  are  to  pay  the  balance 
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of  the  purchase-money  within  twelve  months,  provided  they 
have  in  the  interim  received  sufficient  from  the  sharehold- 
ers to  enable  them  «o  to  do ;  but,  if  they  have  not,  then  they 
are  to  be  allowed  a  further  period  of  six  months,  at  the 
-expiration  of  which  the  money  is  to  be  paid  at  all  events. 
Were  this  not  the  proper  construction,  the  proviso  would 
be  useless. 

Mr.  Justice  Park. — The  cases  cited  by  my  brother 
Taddy  do  not  apply.  A  bill  accepted  payable  out  of  a 
particular  fund,  or  on  a  contingency,  is  not  a  negotiable 
instrument,  but  the  acceptor  may  be  sued  upon  it  when 
the  fund  is  available,  or  the  contingency  has -happened. 
•I  am  clearly  of  opinion  that  the  defendants  are  liable  upon 
this  deed.  They  enter  into  an  agreement  with  the  plaintiffs 
to  purchase  certain  property,  and  to  pay  a  given  price 
within  a  given  time,  subject  to  an  extension  of  the  period 
of  payment  in  a  certain  event.  It  was  not  intended  that 
the  plaintiffs  should  be  without  remedy  in  case  the  direc- 
tors of  the  company  failed  to  receive  the  subscriptions  of 
the  shareholders;  but,  that,  unless  sufficient  funds  were 
thusraised,  the  defendants  were  to  be  allowed  six  months 
further  credit  than  was  originally  stipulated  for. 

Mr.  Justice  Burrough. — I  am  of  the  same  opinion. 
This  is  not  like  the  case  of  a  deed  by  a  boily  corporate. 
The  defendants  covenant  personally. 

Mr,  Justice  Gaselee  concurred. 

Judgment  for  the  plaintiffs. 


Hancock 

0. 

Hodgson. 
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7^^.      RoLT,  Assignee  of  WsLsroRD,  a  Bankrypt,  ©.  Wat^oji . 

Wbere  a  biu  of  XhIS  waa  an  «clioB  of  aamimp^  fbr  goods  sold  and  da- 
^«?Si'^"n  l«vered  by  the  hanlurupt  before  bia  bankruptoy  to  tb»  dcN- 
d«wYr*hem.y  ^^^^^^'    The  declaration  wa3  of  tRlo^y  Teim,  7  &8 

recover  againit     G^O.  4. 
the  acceptor  in  mi. 

respect  of  the  The  cause  was  tried  before  Lord  Chief  Justice  J5e«l,  at 
conrideradcn.  the  Sittings  in  ip»rfgii  in  the  hwt  ^cwl^- Tfsrm.  Tbe  de- 
fence set  up  was,  tih^t,  in  October  182$,  WelsfordhtA^ym 
a  hill  upon  the  defendant,  at  three  months*  date,  payable 
to  his  own  order^  for  the  amount  of  tl^  goods  in  quostjop, 
which  bill,  when  due,  the  defendant  offered  to  pcgr  on  its 
beiiig  delivered  up  to  him.  The  bill  wa9  i^t  prod^^d, 
nor  had  the  defendant  ever  been  cijled  upon  to  pay  it. 

On  the  part  of  the  plaintiff,  the  bankrupt  waa  ^lod* 
He  stated,  that  he  bad  searched  among  hia  pajkers  and 
could  not  find  the  bill,  but  that  he  hi^  qever  pajd  it  away, 
nor  had  he  indorsed  it. 

His  Lordship  left  it  to  the  Jury  to  s^  wlMM^bet  the  tnU 
had  been  lost  by  the  bankrupt,  and  whether  or  not  he  had 
indorsed  it.  The  Jury  found  that  th^  bill  was  lostf  and 
that  it  had  not  been  indorvedi  and  acoordiagly  retwn^d 
a  verdict  for  the  plaintiff— damages,  14/.  10^.,  the  value  of 
the  goods:  leave  being  reserved  to  the  defendant  to  «iove 
to  set  aside  the  verdict  and  enter  a  nonsuit. 

Mr.  Serjeant  il/er^tc^A^,  in  the  last  £a#/^Term,  obtain- 
ed a  rule  nisi  to  that  effeot^ — He  wbmitted  that  the  plain- 
tiff was  not  entitled  to  recover  on  the  count  for  goods,sold, 
the  defendant  having  given  his  acceptance  for  their  amount, 
which,  until  dishonoured,  must  be  taken  to  be  a  satisfac- 
tion of  the  debt;  particularly  as  there  was  no  evidence 
that  the  defendant  had  had  notice,  before  the  action  waa 
commenced,  that  the  bill  had  not  been  indorsed  by  the 
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bankropt.  He  cited  Champion  v.  Terry  (a),  where  the  ^^^ 
plaintiff's  traveller  took  a  bill  of  exchange  from  the  defend* 
ant^  to  whom  it  had  previously  been  indorsed,  in  payment 
for  goods  sold,  whadi  bill  being  of  greater  amount  than 
the  price  of  the  goods,  the  traveller  gave  the  defendant 
the  difference  in  bills,  and  the  latter  indorsed  the  bill  to 
the  plaintiffs  in  blank,  and  it  was  afterwards  inclosed  in  a 
letter  addressed  to  them,  and  put  into  the  post-ofBce,  but 
was  never  received  by  them ;  and  six  months  after  it  became 
due,  the  plaintifls  suec(  the  defendant  as  the  indorser — it 
was  held,  that  the  plaintiffs  could  not  recover  without 
proof  of  the  destruction  or  total  loss  of  the  bill;  and  that 
they  were  also  precluded  from  recovering  the  value  of  the 
goods  on  the  counts  for  goods  soM  and  delivered,  as  the 
defendant  had  given  full  value  for  the  bill,  and  might  still 
be  compelled  to  pay  its  amount  to  a  bond  fide  holder:  and 
abo  the  case  of  Hansard  v.  Robinson  (b),  y/here  it  was  de- 
termined, that  the  holder  of  a  bill  of  exchange  cannot  by  the 
custom  of  merchants  insist  upon  payment  by  the  accep- 
tor, without  producing  and  offering  to  deliver  up  the  bill; 
and  therefore,  that  the  indorsee  of  a  bill,  having  lost  it  af- 
ter he  had  shewn  it  to  the  acceptor,  who  had  promised  to 
pay  it,  could  not  in  an  action  at  law  recover  the  amount 
from  the  acceptor,  allhough  the  loss  occurred  after  the 
bill'  became  due,  and  the  indorsee  offered  an  indemnity. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  question 
is  decided  by  the  finding  of  the  Jury.  Considering  the 
lapse  of  time  since  the  bill  became  due,  and  that  it  had 
-never  made  its  appearance,  it  might  fairly  be  presumed  to 
have  been  lost;  and,  as  it  was  not  indorsed  by  the  payee, 
no  one  could  sue  upon  the  bOl  if  even  it  were  in  existence. 
The  reason  of  the  decision  of  the  cases  wherein  it  has  been 


(a)  7  J.  B.  Moore,  13;  S.  C.  3  Brod.  &  Bing.  t]95. 
(6)  7  Barn.  &  Cress.  90. 
ll2 
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held  that  the  acceptor  cannot  be  sued  upon  the  counts  for 
goods  sold,  after  having  given  a  bill  for  the  amount,  is 
founded  upon  the  possibility  of  his  being  afterwards  called 
upon  to  pay  his  acceptance.  No  such  risk  can  arise  in 
this  case. 

Mr.  Serjeant  Bosanquet,  in  support  of  his  rule. — Where 
a  bill  has  been  lost,  the  proper  course  is,  to  give  the  ac- 
ceptor notice  of  the  loss,  and  demand  a  new  bill,  offering  him 
an  indemnity,  in  the  mode  pointed  out  by  the  statute  9  &  10 
fVill,  S,  c.  17,  s.  3.  Here,  the  defendant  had  no  notice  that 
the  bill  when  lost  was  in  such  a  state  (being  unindorsed)  that 
no  subsequent  liability  could  arise  upon  it;  nor  was  any  in- 
demnity offered.  In  Pierson  v.  Hutchinson  (a),  it  was  held, 
that  an  action  at  law  cannot  be  m^dntiuned  against  the  ac- 
ceptor of  a  bill  which  was  lost  aftier  indorsement,  and 
which  does  not  appear  to  have  been  destroyed,  although 
a  bond  of  indemnity  has  been  tendered  to  the  defendant 
In  PoweU  V.  Roach  (6),  Lord  EUenborough  held  it  to  be  a 
good  defence  to  an  action  on  a  bill,  that  it  was  not  produced, 
or  shewn  to  be  lost  or  destroyed,  though  the  party  pro- 
mised to  pay  it.  There,  the  bill  was  in  existence  and 
shewn  to  the  acceptor  when  due,  and  afterwards  lost.  In 
Dangerfield  v.  Wilby  (c),  the  declaration  contained  counts 
upon  a  promissory  note,  and  the  money  counts;  the  note 
was  not  produced  at  the  trial;  and  it  was  contended  for 
the  plaintiff,  that  the  note  was  only  evidence  of  the  consi- 
deration (which  was  stated  to  have  been  money  lent)  and 
that  he  might  abandon  the  note  and  go  for  the  considera- 
tion :  but  Lord  Ellenborough  said,  that,  as  the  note  might 
still  be  in  circulation,  and  the  defendant  liable  to  be  called 
upon  to  pay  it,  the  plaintiff  was  not  entitled  to  recover; 
and  in  Mayor  v.  Johnson  (</),  where  one  half  of  a  bank-note 

(a)  2  Camp.  2U;  S.  C.  6  Esp.         (c)  4  Esp.  159. 
126.  (rf)  3  Camp.  326. 

(6)  6  Ebp.  76. 
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hfld  been  lost  or  stolen,  his  Lordship  held  that  the  de- 
fendant was  not  liable  in  respect  of  the  other  half.  In 
Davis  v.  Dodd{a)f  the  plaintiff  declared  upon  a  bill  of  ex- 
change for  96/.  9«.y  drawn  by  one  Allen  to  his  own  order, 
and  accepted  by  the  defehdant,  and  indorsed  by  AUen  to 
the  plaintiff.  The  declaration  also  contained  the  usual 
money  counts.  At  the  trial,  it  was  proved  that  the  bill  had 
been  lost,  and  that,  when  the  bill  became  due,  the  plain- 
tiff applied  to  the  defendant,  stating  the  circumstance, 
and  requesting  him  to  pay  the  bill,  which,  until  the  time  of 
the  action,  had  never  been  presented  for  payment  by  any 
other  person,  and  the  defendant  promised  to  pay  it.  Lord 
Ellenbarough  was  of  opinion,  that,  as  the  bill  was  not  pro- 
duced at  the  trial,  the  plaintiff  could  not  recover,  and  direct- 
ed a  nonsuit.  On  a  motion  being  afterwards  made  to  set 
aside  that  nonsuit,  the  Court  **  denied  that  there  was  any 
moral  obligation  6n  the  defendant  to  pay  the  amount  of 
the  bill  to  the  plaintiff,  who  by  his  negligence  had  expos- 
ed the  defendant  to  the  danger  of  being  compelled  to  pay 
the  bill  when  produced  in  the' hands  of  another  holder. 
The  party  might  have. proceeded  to  enforce  the  giving  of 
a  new,  bill  uiider  the  statute,  and  that  seemed  to  be  his  only 
course.*'  In  Poole  v.  Smith  (6),  the  plaintiff  was  robbed 
of  the  bill  just  before  the  trial,  and  he  was  held  not  enti- 
tled to  recover  the  amount.  At  all  events,  the  defendant 
in  this  case  should  before  the  action  have  had  notice  that 
the  bill  when  lost  was  unindorsed. 

Lord  Chief  Justice  Best. — Where  a  bill  has  been  lost, 
and  the  acceptor  is  likely  to  be  damnified  by  being  called 
upon  by  the  holder  to  pay  it,  the  party  who  has  lost  it  can- 
not sue  upon  it,  but  must  apply  under  the  statute  for  a  new 
bill,  giving  an  indemnity.  That  rule  is  necessarily  departed 
from  in  the  case  of  small  bills;  for,  inasmuch  as  the  new 

{a)  4  Taunt.  602.  {b)  Holt's  N.  P.  C.  144. 
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1827.  bill  cannot  be  obtained  in  a  Court  Qf  law,  r^ourse  muiit  be 
bad  to  equity;  and  it  would  be  absurd  and  altogether 
fruitless  to  go  into  equity  for  a  bill  of  such  small  amount, 
a^  the  present.  As  the  case  does  not  stand  upon  the  strict 
rule,  the  question  for  us  to  consider  is,  whether  this  bill 
exists  in  mxah  a  state  that  it  can  by  possibility  rise  or  be 
used  against  the  defaidant.  The  Jury  have  found  that 
the  bill  was  unindorsed.  It  cannot  therefore  be  made,  use 
of  by  any  person  into  whose  possession  it  may  have  come. 
It  was  drawn  in  Ociober,  1825,  and  up  to  this  periods 
nearly  two  years  having  elapsed,  it  has  not  been  heard  of. 
No  case  is  to  be  found  where  a  party  has  been  compelled, 
under  circumstances  like  the  present,  to  have  recourse  to 
the  remedy  pointed  out  by  the  statute.  In  Chinapiofi  v. 
'Terry  t  the  bill  was  in  such  a  state  that  it  might  have  been 
put  in  suit  against  the  party,  it  having  been  indorsed  in 
blank.  The  principle  to  be  deduced  from  all  the  cases 
th«t  have  been  cited  on  the  part  of  the  defendant  is,  that 
the  plaintiff  is  precluded  from  recovering  the  amount  where 
the  bill  is  in  such  a  state  as  to  make  it  probaUe  that  it 
might  still  be  used  against  the  party.  In  the  present  case, 
inasmuch  as  the  bill  was  unindorsed  when  lost  by  the 
plaintiff,  it  could  only  be  made  use  of  by  means  of  a  forg- 
ed indorsement;  in  whiclt  case,  the  defendant  must  give 
the  plaintifis  notice  to  come  in  and  defend  him. 

Mr.  Justice  Park. — It  is  not  our  provinoe  to  enforce  an 
indemnity.  I  agree  with  the  distinction  taken  in  C/kam^ 
pUm  V,  T^rrjf.  There,  the  bill  being  indorsed,  tho  defend- 
ant might  have  been  called  upon  to  pay  it  over  again. 
Here,  the  Jury  have  found  that  the  bill  was  not  indorsed : 
and,  as  it  has  not  been  beard  of  since  the  year  18S5, 1  do 
not  think  the  defendant  could  now  incur  any  liability  in 
respect  of  it, 

Mr.  Justice  Burrouoh. — I  cannot  conceive  tiiat  the  bill 
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GUI  HOW  be  in  existence  so  as  to  a(Pect  the  defendant.  It 
WM  proved  to  have  been  lost,  and  it  has  not  been  heard  of 
for  a  long  periods  It  may  reasonably  be  presumed  not  to 
be  in  existence  at  aU. 

Mr.  Justice  OASBtEB^ — Had  this  been  a  new  case,  I 
sdiould  have  felt  disposed  to  leave  the  plaintiff  to  his  reme- 
dy under  the  statute ;  but  it  is  now  too  late  to  adopt  such  a 
course.  The  ease  would  be  differenti  if  the  biU  could  ever 
come  against  the  defendant ;  but  here  I  see  no  probability 
of  bis  ever  being  liable  to  be  called  on  a  second  time. 

Rule  discharged. 


Pierce,  surviving  Executor  of  Robert  Pierce,  deceased,       Friday, 
V.  Brewster  and  Williams,  surviving  Partners  of 
Wyatt  and  Poole,  deceased. 

1  HIS  was  an  action  of  assumptit,  brought  by  the  plain-*  tq  take  a  case 
tiff,  as  surviving  executor  of  Robert  Pierce,  deceased,  to  **"*  of  the  sta- 

1        1    #»      1  .  tutc  of  Umita- 

reoover  from  toe  defendants,  as  survivmg  partners  of  Ben^  tiont,  evidence 
Jamim  Wyait  and  Anthomy  Poole,  deceased,  the  sum  of  To  whicb^neo'f 
aset.  7^.,  for  goods  sold  and  delivered  (stamps  and  paper)  ^/^^^/^"^^^ 
by  the  testi^oi^  in  his  Kfe**time,  to  the  defendants  and  their  the  debt,  and 
late  partners,  who  were  proprietors  of  a  newspaper  called  was  hard  that 
«  The  Hirrik  Wales  Ga«tte."  ^•JST^'iu'ln- 

The  declaration  contained  counts  for  goods  sold  and  dividuaUy  to 
delivered,  and  the  common  money  counts,  alleging  pro-  the  firm,  when 
misea  to  the  testator  in  hb  life-time>  and  to  the  plain*  l^dl^  debts 
tiff,  as  executor,  since  the  testator's  deaths  '^"''  ^"^  ^T  , 

^  '  were  uncoUect- 

The  defendants  pleaded — first,  the  general  issue-^se-  ed;  that  he  had 

J,  ^.  -^  •    /I  1  .       put  the  debts 

condlyi  atHto  nam  acorev$i  tnfra  sex  ismnos;  whereupon  is-  into  the  hands' 

settle  the  busi- 
ness; and  that 
he  might  refuse  to  pay  altogether,  but  would  not  act  in  that  wajr"— >was  held  sufficient  to  consti- 
tute an  absolute  promise  to  pay. 
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1827.  The  cause  was  tried  before  Mr.  Baron  Vaugham,  at  the 

hist  Assises  at  Shrewslmry.  It  appeared  that  the  paper 
in  question  was  published  by  the  defendants;  that  the 
publication  commenced  in  1803;  and  that  an  account  was 
delivered  to  the  defendants,  for  stamps  and  paper  furnish- 
ed by  the  testator^  commencing  in  December^  I807f  and 
ending  in  April,  181G,  on  which  the  balance  claimed  to  be 
due  to  the  testator  was  9861.  7s.  To  take  the  case  out  of 
the  statute  of  limitations,  the  plaintiff  gave  the  foUoving 
evidence: — 

In  the  year  1815,  the  defendant  BrewMter  was  applied 
to  for  payment  of  the  account,  when  he  said — **  that  the 
debts  due  to  the  partnership  concern  must  be  coUected, 
and  Mr.  Pierce's  (the  testator's)  account  settled."  In  1817, 
Brewster  paid  200/.  on  account,  and  promised  to  pay  the 
balance,  with  interest.  In  1820,  the  plaintiff's  solicitor 
called  on  Brewster  to  demand  a  settlement  of  the  balance, 
when  Brewster  said — *'  that  it  was  very  hard  for  him  to 
pay  individually,  when  there  were  so  many  outstanding 
debts  due  to  the  concern  uncollected;  and  that  he  thought 
the  account  ought  to  be  paid  out  of  those  debts."  In  1823, 
the  solicitor  made  another  application  toBrewMer  for  pay- 
ment, and  handed  him  the  account,  which  Brewster  refus- 
ed to  look  at,  desiring  that  it  might  be  sent  to  Mr.  Vm$- 
tie  (an  accountant),  who  would  settle  the  business.  On 
this  occasion  also  Brewster  talked  of  the  hardship  of  bemg 
obliged  to  pay  individually,  and  said  that  he  had  put  the 
debts  of  the  estate  into  the  hands  of  an  accountant,  and 
they  had  not  been  collected.  He  also  spoke  of  certain 
over-charges  in  the  account,  and  said — **  that  he. might  re» 
fuse  paying  the  account  altogether,  but  that  he  would  not 
act  in  that  way." 

The  following  letter,  dated  the  30th  August,  1825,  and. 
written  by  the  defendant  WiUiams  to  the  plaintiff,  on  be- 
ing applied  to  for  the  settlement  of  the  account,  was  also 
given  in  evidence: — 
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''  Gfyji  Conway,  80th  Amgusi,  1826. 
*  **  Sir, — Your  letter  of  the  19th  instant  was  sent  to  me  at 
this  phee.  As  I  have  no  knowledge  of  the  account  you 
mentioni  I  beg  leave  to  refer  you  to  Mr.  John  Brewster, 
of  Chester,  who  is  the  person  bound  to  settle  it,  and  I  sup- 
pose will  do  it." 

No  evidence  was  offered  on  the  part,  of  the  defendants; 
but  it  was  submitted  that  the  plaintiff  ought  to  be  nonsuit* 
ed,  on  the  ground  that  he  had  produced  no  sufficient  ;evi* 
dence  of  a  promise  by  the  defendants  to  pay  the  plaintiff's 
demand,  within  six  years,  so  as  to  take  the  case  out  of  the 
statute — the  promise,  if  any,  being  conditional,  to  pay  out 
of  the  debts  outstanding,  when  collected;  and  the  case  of 
A'Court  V.  Cross  (a)  was  referred  to. 

The  learned  Baron,  however,  declined  to  nonsuit;  but 
left  it  to  the  Jury  to  say,  whether,  from  the  parol  testimony 
adduced  for  the  plaintiff,  and  the  letter  written  by  the  de- 
fendant Williams,  there  was  not  sufficient  evidence  of  a 
promise  to  pay  the  debt,  within  six  years. 

The  Jury  found  in  the  affirmative,  and  a  verdict  was  ac- 
cordmgly  entered  for  the  plaintiff— damages,  627 L  12s., 
being  the  amount  of  the  debt  exclusive  of  interest :  leave 
being  reserved  to  the  defendants  to  move  that  this  verdict 
might,  be  set  aside,  and  a  nonsuit  entered,  if  the  Court 
should  consider  the  objection  to  be  well  founded. 

Mr.  Serjeant  Peake  accordingly,  in  the  course  of  the 
last  term,  obtained  a  rule  nisi. 

Mr.  Serjeant  Bosanguet  was  now  about  to  shew  cause, 
but  the  Court  called  upon — 

Mr.  Serjeant  Peake  to  support  his  rule. — The  case  of 

(a)  IIJ.  B.  Moore,  198;  S,  C.  3Din^.  329. 
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Jtt7^  jfComi  y.  Crois  has  decided  that  a  mere  acknowledgment 
of  a  debt  barred  by  the  statute  of  limitationt  will  kx>t  re- 
vive it;  there  must  ako  be  an  anconditional  promise  to 
pay,  oTi  if  conditfonali  the  contingency  must  be  shewn  to 
hate  happened*  The  evidence  gi? en  in  this  case  deariy 
amounted  to  no  more  than  a  conditional  promise  to  pay  the 
plaintiflTs  demand  when  the  outstanding  debts  due  to  the 
firm  were  collected.  In  every  conversation  proved,  these 
debts  were  alhided  to.  In  Swan  v.  SoweU{a)9  the  defiendant 
did  not  deny  the  debt,  but  said  that  the  pbdndff  owed  him 
a  g«^at  deal  more  money,  and  that  he  had  a  setoff  against 
the  note?  and  Mr.  Justice  Baffley  mnd  Mr.  Justice  Hoi' 
ro^d  were  of  opinion  that  that  was  not  sufficient  to  talce 
tiie  case  out  of  the  statute* 

[Lord  Chief  Justice  BesL^The  line  adopted  by  the 
Coiirt  cSKing'4  Bench  in  that  case  was  givingefiectto  the 
defendants  set-off',  though  not  pleaded.] 

In  Besfbrd^.  Saunders {b)^  it  was  held,  Aat  a  bsnkrupt 
who  has  obtuned  his  certificate  is  not  liable  in  of^ 
sumpsit  upon  a  promise  to  pay  whM  he  is  able  a  debt  due 
before  his  bankruptcy,  unless  such  ability  be  shewn. 
Here,  upon  the  fair  constructien  of  all  the  several  conver* 
sations  proved  to  have  been  had  with  the  defendant  Bretbr^ 
Iter  touching  this  debt,  nothing  like  an  unconditional  pro- 
iliise  to  pay  appears.  Where  the  expressions  used  are 
equivocal,  the  onus  of  proof  as  to  their  tendency  rests  upon 
the  plamtiffl 

Lord  Chief  Justice  Best. — The  conclusion  to  which  we 
have  arrived  in  this  case  will  not  in  any  degree  militate 
against  our  decision  in  ACouri  v.  Cross^  It  is  perfectly 
clear,  that,  where  a  man  simply  admits  that  hd  owes  a  debt, 
and  at  the  same  time  affirms  that  he  will  not  pay  it,  such 
an  acknowledgment  does  not  amount  to  a  promise  to  pay, 
so  as  to  take  the  case  out  of  the  statute;  for,  to  entitle  the 

(fl)  2  Bam.  &  AW.  759.  {b)  2  H.  Blac.  116- 
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plaintiff  io  recover,  there  mnst  be  a  cause  of  action  aocra- 
ing  vitbfti  MX  years,  and,  unless  there  is  mpromise)  or  that 
which  amounts  to  a  promise  topay  within  the  six  years,  there 
can  be  no  cause  of  action.  I  am  clearly  of  opinion  that 
iUb  case  was  properly  left  to  the  Jury.  They  were  direct* 
ed  to  find  whether  or  not  there  was  a  promise  to  pay« 
They  have  found  that  there  was.  I  therefore  see  no  rea-^ 
son  for  disturbing  the  verdict.  It  has  been  contended 
Aat  the  promise,  at  most,  was  conditional,  to  pay  when 
die  outstanding  debts  due  to  the  firm  were  collected.  But 
I  do  not  think  the  promise  proved  was  a  conditional  one. 
The  defendant  Brewvter  merely  observed  that  it  was  hard 
upon  him  to  be  called  upon  to  pay,  wheh  there  were  so 
many  outstanding  debts  due  to  the  concern  uncollected; 
and,  when  applied  to  again  in  18SS,  he  desired  diat  the 
account  might  be  handed  to  Whittle,  who  was  to  settle  the 
business.  That,  of  course,  meant  by  paying  it.  That 
this  was  his  meaning  is  clear  from  the  context ;  for,  he  fiir- 
ther  says,  that  he  had  put  the  debts  into  the  hands  of  an 
accountant:  and,  although  he  afterwards  said  that  he  might 
refuse  to  pay  altogether,  but  that  he  would  not  act  in  that 
way;  that  was  a  mere  commentary  upon  the  former  part  of 
the  conversation,  it  superadded  no  condition. 

Mr.  Justice  Park. — The  latter  part  of  the  evidence,  of 
the  defendant's  having  said  that  he  had  put  the  matter  in- 
to the  hands  of  an  accountant  to  settle,  is  very  strong  when 
coupled  with  his  remark  as  to  tlie  over-charges.  In  A'Court 
V.  Cross,  this  Court  brought  back  the  previous  authorities 
to  a  certain  point ;  and  our  decision  has  since  been  confirm* 
ed  by-  the  Court  of  King^s  Betteh  (a).  There  can  be  no 
doubt  in  this  case  that  the  defendant  Brewster  himself 
contemplated  his  liability  from  the  year  1815,  up  to  tibe 
date  of  the  Ust  conversation,  in  1823.    The  case  was  pro^ 

(a)  In  Tflnner  v.  Smart,  6  Barn.  &  Cress.  €03. 
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1827.        pcriy  left  to  the  Jury,  and  tli^ learned  Baron  who  predd- 
ed  at  the  trial  is  net  disaatiafleBf  with  their  verdict 


Mr.  Justice  Gaselbb  (a). — ^The  case  of  A*  Court  r.  Crou 
18  not  the  last  upon  this  subject  that  has  come  before  diis 
Court  The  same  principle  was  invoked  in  Scales  v. 
Jiicob  (&).  Whether  the  admission  of  the  debt  amounts 
to  a  promise  to  pay,  is  a  question  proper  to  be  left  to  the 
Jury.  In  the  present  case,  I  am  clearly  of  opinion  that 
there  was  that  which  amounted  to  an  absolute  and  uncon- 
ditional promise  to  pay.  In  a  variety  of  conversations  had 
with  the  defendant  BretoHet,  in  the  years  18S0  and  182S, 
he  is  represented  to  have  said,  that,  although  he  might  re- 
fuse to  pay,  yet  be  would  not  act  in  that  way;  he  was  also 
proved  to  have  referred  to  an  accountant,  who  he  said  was 
to  settle  the  business,  and  to  have  objected  to  certain  char- 
ges in  the  account.  Upon  the  whole,  I  think  the  Jury 
were  well  warranted  in  coming  to  the  conclusion  they  did. 

Rule  discharged. 

(a)  Mr.  Jusdce  Bummgh  was  (6)  11  J  B  Moore,  553;  5.C.3 
at  Chambers.  Bing.  638. 


S^^^^\  Parker  v.  Yates. 

June  2Zrd. 

Anittomey,.      J.  HIS  was  an  action  of  replevin  for  taking  the  plaintiff's 

character  re-      goods.    The  defendant  avowed  for  five  years*  rent  due  to 

Sl^dte^      him  from  the  plaintiff,  at  SOL  a  year,  payable  quarterly. 

cannot  be  called   PleSL--non  tenUU. 
to  produce  them 

in  a  cause,  ai-        The  cause  was  tried  before  Mr.  Baron  Vaughan^  at  the 

Sj"Saie^'    last  Assizes  at  Worcester.    To  prove  the  tenancy,  the  de- 

of  A^wm™*^    fendant  called  one  Wilson,  an  attorney,  who  had  formerly 

been  employed  professionally  by  the  plaintiff,  in  obtaining 

his  discharge  under  the  Insolvent  Debtors'  Act.     He  was 

called  upon  to  produce  a  receipt  given  by  the  defendant  to 
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the  plaintiff  for  rent  due  in  res}iect  of  the  premises,  which 
receipt  he  admitted  to  be  in  his  possession  j  but  stated  that 
it  had  come  into  bis  hands  in  his  character  of  attorney  to 
the  plaintiff*  On  the  part  of  the  plaintiff,  it  was  contended 
that  the  witness  could  not  be  called  upon  to  produce' any 
thing  that  had  come  to  his  hands  confidentially!  whilst  act- 
ing as  the  professional  adviser  of  the  party. 

The  learned  Baron  thought,  that,  under  the  circumstan- 
ces, the  witness  could  not  be  compelled  to  produce  the  re- 
ceipt; and  that  the  plaintiff  ought  not  to  be  placed  in  a 
more  unfavourable  situation  in  consequence  of  having  plac- 
ed the  document  in  the  hands  of  his  attorney,  thsn  he 
would  have  been  in  had  it  remained  in  his  own  possession. 
A  verdict  was  tl^ereupon  taken  for  the  plaintiff,  leave  be* 
ing  reserved  to  the  defendant  to  take  the  opinion  of  the 
.Court  upon  the  above  objection. 

Mr.  Serjeant  Peaite  accordingly,  in  the  l^s.t  term,  obtain- 
ed a  rule  nisi  that  this  verdict  might  be  set  aside,  and  a 
new  trial  had.  The  learned  Serjeant  was  now  called  upon 
by  the  Court  to  support  his  rule. — He  submitted,  that,  in- 
asmuch as  Wilson  was  not  the.  attorney  for  the  plaintiff  in 
the  causCf  but  had  only  acted  in  the  capacity  of  his  agent 
in  obtaining  his  discharge  under  the  Insolvent  Debtors* 
Act,  he  could  not  object  to  produce  the  receipt. . 

Lord  Chief  Justice  Best. — All  confidence  between  at- 
torney and  client  would  be  utterly  destroyed,  if  the  attor- 
ney were  held  to  be  liable  to  be  called  upon  to  produce 
documents  that  have  come  to  his  possession,  or  to  prove 
facts  that  have  come  to  his  knowledge,  in  his  character  of 
attorney.  All  that  is  held  by  the  attorney  must  be  con- 
sidered as  being  still  in  the  hands  of  the  client. 

Rule  discharged  (a). 

{a)  Communications  made  by  a  tiul,  although  not  relating  to  a 
party  to  an  attorney  arc  confidcu-     cause  existingi.  or  in  progress  at 
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tiie  lime  they  are  made.  In  Cro- 
mack  V.  Heathcote  (4  J.  B.  Moore, 
367;  S.  C.  2  Brod.  &  Bing.  41 
where  an  attorney  was  applied  to 
by  a  ftilber  to  prepora  a  deed  by 
which  his  property  was  to  be  aa- 
signed  to  his  soBy  andj  bdog  in* 
formed  that  there  was  no  consi* 
deration  for  the  assignment,  the  at- 
torney refuaed  to  prepare  the  deed^ 


and  il  was  afttrwafds  drawn  by 
another—it  was  held,  that  the  at- 
torney was  precluded  from  giYiDg 
evidence  of  these  facts  in  an  action 
afterward*  brongbl  by  the  les, 
wheietn  the  v^itfRty  of  Am  deed 
was  attempted  to  be  disputed^  al- 
though h?  was  not  the  attorney 
in  the  cause. 


Jtifie23rdL 

The  Court  re- 
futed to  set  aiide 
the  MTvioe  of  a 
writ  of  attach- 
ment ofprivi- 
lege,  on  the 
ground  t)iat  a 
wrong  year  was 
stated  in  the  £ii- 
gUth  notice. 


Habmer  «•  Lank* 

Mr.  Serjeant  WUdcy  on  a  former  cby»  obtained  a  rule 
MM  to  set  aside  the  ser^ce  of  an  attadimeiit  of  prmlege, 
on  the  ground  of  an  irregularity  in  the  English  notice  at 
the  foot  of  the  process;  the  notice  being  to  appear  in  1807, 
instead  of  1827. 

Mr.  Seijeaat  TiUhfy,  who  now  shewed  cause,  referred 
to  the  case  of  Steel  r.  CmmpbeU{a},  where  it  was  held, 
that,  if  the  English  notice  require  the  dbfendiant  to  appew 
at  a  return  day  in  m  hnpossibte  year,  it  is  not  sueh  air  hr- 
rtgularity  as  will  induce  the  Court  to  sell  aside  the  pro*- 
oeedings. 


The  Court  ebserred  that  there  was  no  ease  contradBct- 
ing  Steel  r.  Campbell;  and  the  rule  was — 

'  Discharged,  with  costs  (»)• 


(«)  I  Taunt.  424. 

(6)  In  Hunqiknes  v.  CoU'mgwood^ 
2  Bam.  &  Aid.  642;  S.  C  1  Cliit. 
d84»  It  was  held  to  be  no  objection 


to  the  notice  at  the  foot  of  a  biil 
of  MiddUsexy  that  it  wholly  ooiil- 
ted  to  state  the  year. 
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Elvin  «nd  Another  v,  DavMHOMo.  Monday, 

June  23/A. 
J.  HIS  was  an  action  on  the  ease  a(ainst'lbe  Sheriff  of  in  an  action 
Surrejf,  fof  an  eacape.  S^e  ^^o^f 

The  first  count  of  the  deolaratkn  stated,  that  the  plat»-  « i^  ^^"^ 

under  a  e«u  ttu 

tiflGs  havingi  in  Easter  Term,  in  the  seventh  year  of  the  indUed  George 
reign  of  onr  Lord  the  now  King,  recovered  judgment  in  the  sthMay, 
an  action  against  one  RotoCi  they,  on  the  8th  May,  1838^  IdSk  W'^-D*^' 
sued  out  of  the  Court  of  the  Bench,  at  Westminster,  a  cer-  Jies^ythededar- 
tain  writ  of  the  King,  called  a  capias  ad  saiitfaciendump^oi^  proceti  as 
hy  which  the  Sheriff  of  Surrey  was  cmnmanded  t&  take  '^\^^^^1 
Rowe,  if  he  should  be  found  in  his  bailiwick,  to  satisfy  the  ^^^^  no  va- 
debt  and  damages  recovered ;  whidi  writ  was  dtdy  indcra- 
ed  with  a  direction  to  the  Sheriff  to  levy  15L  8s^  and  was 
delivered  to  the  defendants  who  then  waa  Sheriff  of  ^SWrrvj^ 
to  b^  executed;  and  that  the  defendant  took  JRosBe,  and 
afterwards  permitted  him  to  escape. 

The  second  count  was  for  a  fako  return  of  nom  est  kwen- 
kuk.    The  defendant  pleaded  the  general  isatMb 

The  cause  was  tried  before  ]|ib%  Seqeaat  Ondom,  at  the 
last  Assizes  for  Surrey.  Qn  the  jMr^QQti^m  of  1^  writ,,  it 
was  found  to  contain  the  name  of  George  Ae  Thirti,  instead 
of  George  the  Fourihi  but  it  wa»  teated--^"  Sir  WiOksm 
J)raper  Best,  Knight,  at  Westmnsiery  the  8tib  of  itfo^  in 
the  seventh  year  of  our  reign,'*  and  indorsed-*-^  Levy  151 
Ss,  nneent,  Cliffords  bm.  May  l^i^l^m."* 

It  was  submittedft  on  the  part  ol  the  ddfendant^  that 
there  was  a  variance  between  the  writ  mentiioaed.  in  tbe 
declaration  and  that  offered  in  evidence.  The  learned 
Serjeant,  thinking  the  objection  well  founded,  dkected  a 
nonsuit,  reserving  to  the  plaintiff  leave  to  move  to  setitaaidei 

Mr.  Serjeant  Cross,  accordingly,  in  the  last  EasterTttva, 
obtained  a  rule  nisi. — He  contended  that  the  Sherifl^  hav- 
ing executed  the  process,  was  estopped  from  ob^ief ting  to 
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its  validity;  and  he  cited  Piggoii  v.  Wilks  (a)^  where  a 
Sheriff  having  arrested  a  defendant  on  a  capias  ad  scUis- 
Jaciendum:  contdming  no  non  omitias  clause^  within  a  liber- 
ty where  the  Mayor  claimed  the  exclusive  privilege  of 
executing  all  process,  and  suffered  him  to  go  at  large  be- 
fore his  removal  from  such  liberty — it  was  held,  that/ hay- 
ing taken  the  defendant,  the  Sheriff  was  bound  to  keep 
him  in  custody,  and  consequently  was  liable  for  the  es- 
cape. 

M n  Serjeant  WUdCf  on  a  former  day  in  thb  term^  shelv- 
ed cause.— The  writ  being  informal,  the  ISheriff  was  not 
-bound  to  execute  it  at  all;  he  cannot,  therefore,  he  charged 
for  any  irregularity  in  its  execution.  In  Scandover  y. 
fVame  (6),  in  an  action  on  a  bail-bond  against  one  of  the 
sureties,  the  declaration  averred,  that,  by  a  writ  otlatitaif 
the  Sheriff  was  commanded  to  take  "  one  Francis  J.  by 
tlie  name  otJohn  <f.;*'-  and  it  was  field,  that  this  averment 
•was  not  supported  by  evidence  of  a  latitat  in  the  common 
form,  commanding  the  Sheriff  to  take  Jfohn  Jl,  although 
the  bond  was  signed  by  the  principal,  **  Fr{incis  J.,  arrest- 
ed by  the  name  of  John  J.*'  In  Morgan  v.  Brydges  (c), . 
the  Sheriff  having  a  writ  against  6.  J3.,  arrested  M.  &, 
who  was  the  real  debtor,  and  at  the  time  of  contracting 
the  debt  had  represented  himself  as  G,  £.-7-it  was  held, 
that  the' Sheriff,  having  been  informed  of  these  circum- 
stances while  he  had  the  real  debtor  in  his  custody,  was 
hot  bound  to  detain  him,  and  therefore  that  an  action  would 
not  lie  against  him  for  an  escape. 

■  •  - .    )   ^   •  •        » f  ■•    "« 
•    Mr.  Serjeant  Cross^  in  support  of  his  rule. — The  sub- 
stance only  of  the  writ  is  set  forth  in  the  declaration.   The 
writ  was  inadvertently  filled  up  on  an  old  printed  form. 


(«)  3  Barn.  &  Aid.  502.  (c)    I  Barn.  &  Aid.  647;    S,  C. 

{b)  2  Camp.  270.  2  Stark.  314. 
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describing  it  as  of  George  the  I^rd,  instead  of  George  the 
Fourth f  but  it  was  dated  the  ISikiifMajf,  1836,  and  test- 
ed in  the  name  of  the  pi^ent  Chief  Jtutice.  The  numer- 
ical epithet  annexed  to  the  K^^tiame  forms  no  part  of  his 
tide.  In  the  case  of  The  King  ▼.  BuUoci  (a),  it  was  held, 
that,  if  it  be  alleged  in  pleading  that  an  instrument  issued 
under  the  Great  ^eal  of  Great  Britain,  and  evidence  be 
given  of  an  instrument  issuing  under  the  Great  Seal  of  the 
United  Kingdom,  this  is  no  variance.  At  all  events,  hav- 
ing executed  the  writ  and  returned  it»  thus  treating  it  as 
the  writ  of  the  King,  the  Sheriff  cannot  now  repudiate  it. 

Lord  Chief  Justice  Best.— -The  judgment  mentioned  in 
the  declaration  is  of  the  7th  year  of  King  George  the 
Fourth,  and  the  writ  must  have  issued  after  the  judgment. 
The  declaration  further  states  that  the  plamUffs  sued  out, 
on  the  8tfa  May,  1826,  a  certain  writ  qfthe  King,  called  a 
capias  ad  satisfaciendum.  The  writ  produced  in  evidence 
was  clearly  a  writ  sued  out  in  the  time  of  hb  present  Ma- 
jesty. I  am  therefore  of  opinion  that  there  was  no  materi- 
al variance.  I  also  think  that,  at  all  events,  it  was  not 
competent  to  the  Sheriff  to  treat  the  writ  as  a  nullity  after 
having  acted  upon  it,  and  made  his  return  to  it.  He 
should  have  refused  to  execute  it;  or,  he  ought  to  have 
applied  to  the  Court,  or  made  a  special  return  as  to  the 
insufficiency  of  die  writ.  He  has  precluded  himself  from 
objecting  to  its  validity,  by  having  once  recognized  it  as 
the  writ  of  the  present  King. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 

(a)  1  Tattnt  71- 
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1897. 
June  25/A.  Do£  d.  Bebvord  and  Whbslse  0.  Whitb* 


A,  demiaed  land 


jTHIS  was  an  action  of  ejectment,  upoirti  foifeiture.  The 

to  fl   a.nil  f*  • 

whodoniMd  to  Property  in  question  was  demised  to  the  lesson  of  the 
2rtS?^*^  plaintJflP,  Thomas  Bedford  and  John  fFheeler,  on  a  building 
nuiii,  with  a  lease,  by.  one  John  Sidney  Hawkins,  and  by  the  lessors  of 
entry  <*by  B.  the  plaintiff  to  one  Hodgson  Todd,  under  whom  the  d!e- 
S^toiSJId-  fendant  held.  The  lease  from  the  lessors  of  the  plaintiff 
infaiUtratora,  of  to  7V>dtf  Contained,  among  others,  a  covenant  for  the  com- 
hbbcinandat-  plction  of  the  buildings  upon  the  land  demised  within  a 
STk  and  a  stipulated  period.  The  action  was  brought  for  the  non- 
raaM^beiMt-  Performance  of  this  covenant.  The  proviso  for  re-entry 
ment  for  a         was  as  ibHows: — 

breach  of  coTt- 

'/  Provided  always,  that,  if  i4  shall  happen  that  the  year^* 
ly  rent  of  SSA,  or  any  part  thereof^  shall  be  unpaid  by  the 
space  of  twenty-eight  days  next  after  either  of  Ae  day^ 
whereon  the  same  is  hereinbefore  reserved  or  made  pay- 
able, or  in  case  the  said:  Hodgson  Todd,  hie  executors, 
adrntnistraters,  and  assigns^  sbtllROt  well  and  truly  observe 
and  perform  all  the  covenaats,  provisoes,  and  agreementa 
herein  contained  on  his  and  dKv  part  aid  behalf,  tbeii 
and  in  either  of  the  said  cases,  and  theoeefortb,  itshall  be 
hwfitl  for  the  said  Thomms  Bedford  aad  JMa  Wheeler, 
dieir  executors,  admiaistBators,  or  assigns,  amd  for  the 
said  Jokm  Sidney  Hawkins^  his  beks  and  assigns,,  into  apd 
upon  the  said  premises,  or  any  part  thereof  in  the  name 
of  the  whole,  wholly  to  re-enter,  &c*' 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  at 
the  sittings  at  Guildhall  during  the  present  term,  when  a 
verdict  was  taken  for  the  lessors  of  the  pluntiff,  for  no- 
minal damages,  subject  to  a  motion  to  enter  a  nonsuit,  «in 
the  ground,  that,  the  proviso  for  re-entry  being  in  &Vofur 
of  the  lessors  of  the  plaintiff  jotal^  with  John  Sidney 
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HawUm,  the  demise  ought  likewise  to  have  been  in  the        1827. 
joint  names  of  the  three. 

Mr.  Serjeant  Taddy  now  accordingly  moTed  for  a  rule 
fitM. — ^The  right  of  re-entry  reserved  in  the  lease  from 
Bedford  and  Wheeler  to  Todd  is  reserved  jointly  to  Bed- 
ford and  Wheeler f  and  John  Sidney  Hawkins.  The  de- 
mise therefore  should  have  been  laid  in  the  names  of  all* 

[Mr.  Justice  Burroughs — ^The  right  of  re-entry  cannot  be 
reserved  to  a  stranger.  The  reservation  may  be  good  as 
to  Bedford  and  Wheeler,  and  void  as  to  Hawkins,  who  is 
no  party  to  the  deed.] 

Hawkins  cannot  be  said  to  be  a  stranger,  inasmuch  as, 
he  being  the  ground-landlord,  the  covenants  are  for  his 
benefit.  The  general  rule  is,  that  clauses  in  a  grant  or 
lease  creating  the  estate  are  to  be  construed  favourably, 
whilst  those  tending  to  destroy  it  are  to  be  strictly  con- 
strued. 

Lord  Chief  Justice  Best. — The  question  is,  whether  the 
right  of  re-entry  reserved  by  the  lease  in  question  is  in  the 
lessors  of  the  plaintiff  and  Hawkins  jointly,  or  in  the  ori- 
ginal lessor  and  lessees  separately.  It  has  been  contended, 
on  the  part  of  the  defendant,  that  the  clause  is  to  be  con- 
strued conjunctively,  and  strictly,  inasmuch  as  it  tends  to 
destroy  the  estate  of  the  under-lessee.  At  the  trial  I 
thought,  and  I  still  think,  that  the  clause  gives  a  right  of 
re-entry,  first  to  the  lessors  of  the  plaintiff,  and  then  to 
Hawkins.  It  is  not  necessary,  however,  for  us  to  deter- 
mine whether  or  not  the  clause  confers  upon  Hawkins  any 
legal  right 

Mr.  Justice  Park. — I  am  clearly  of  opinion  that  the  de- 
mise in  the  present  action  was  well  laid  in  Bedford  and 
Wheeler  alone.  The  form  of  the  clause  is  decisive.  Had 
it  been  intended  to  reserve  the  right  of  re-entry  jointly  in 

MM  2 
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the  three,  the  proYiao  would  have  stood  thus:—''  It  shall 
be  Uwful  for  the  said  Thomas  Bedford,  John  Wheder, 
and  John  Sidney  Hawkins,  their  executors,  admiiiistratojy, 
and  assigns,  &c.,  to  re-enter,  ftc.:**  but,  as  it  now  stands, 
the  word  **  and"  may  be  read  disjunctively. 

Mr.  Justice  Burrouor.— A  right  of  re-entry  cannot  be 
reserved  to  one  who  is  not  a  party  to  the  deed  (a).  The 
clause  was  clearly  drawn  with  a  view  to  the  separate  inter- 
ests of  the  parties. 

Mr.  Justice  Gaselee! — In  the  coarse  of  the  argument, 
the  case  of  Anderson  v.  Martindale  (2r)  occurred  to  tne. 
There,  it  was  held,  that  a  covenant  to  and  with  A.,  his  execu- 
tors, administrators,  and  assigns,  and  to  and  with  B.  and 
her  assigns,  to  pay  an  annuity  to  A.,  his  executors,  admin- 
istrators, and  assigns,  during  J?.*i  life,  was  a  joint  covenant 
to  A.  and  JB.,  in  which  they  had  a  joint  legal  interest,  al- 
though the  benefit  was  for  A.  only ;  and  therefore,  that, 
on  the  death  of  ^.,  the  right  of  action  survived  to  J?.,  and 
that  A.*s  administrators  could  not  sue  on  the  covenant 
But,  in  James  v.  Emery  (c),  it  was  decided,  that,  where  the 
interests  of  the  covenantees  are  several,  although  the  co- 
venant be  joint,  it  shall  be  taken  to  be  several,  and  an  ac- 
tion maintainable  by  one.  So,  here,  the  covenant  being 
joint,  and  the  interests  several^  the  parties  may  maintain 
separate  actions*  In  strictness,  perhaps,  Hawkins  is  a 
stranger  to  the  covenants. 

Rule  refused. 

(a)  The  Lord  Chief  Justice  af-  to  Hawkitu, 

terwards  observed  that  he  agreed  (6)  1  East,  497- 

tnth  Mr.  Jntdee  Bunvughy  that  (c)  2  J.  B.  Moore,  \Wt  &  C. 

the  clause  of  re-entry  was  void  as  5  Price,  529. 
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Parker  and  Another  r.  Rawlings.  j,^  26th 

l.HIS  wits,  an  action  of  <»ssumpsii.    The  declaration  The  defendant 
stated— that  the  plaintifft,  at  the  special  instance. and  StolldnSn-*'* 
request  of  the  defendant,  bargained  with  the  defendant  ^^ij^^ 
tobuy^,  and  bought  of  hiin«  and  the  defendant  sold  to  "  Sold  ^.  4*  if. 
the  plaintiffs,  on  the  6th  Aprils  1826,  a  certain  large  ua)oDefa«aeof 
q^aptity,  to  wit,  one  bale  o(New  Providence  sponge,  weigln-  ^^^^  »id  ^'' 
ing  one  hundred-weight,  three  quarters,  and  twenty-one  bought  «f  them 
pounds  gross,  tare  eight  pounds,  then  lying  in  a  certain  5^  per  ton,  the 
warehouse  of  the  defendant,  marked  P.,  at  a  certain  rate  utendol^orhe- 
or  price  agreed  on  between  the  plaintiffs  and  defendant,  to  ^""^llf^^M* 
wit,  at  the  rate  or  price  often  shillings  for  each  and  every  that  the  delivery 
pound  Uiereof ;  aod  the  plaintiffs  bargained  and  sold  to  of  the^whole  of 
the  defendant,  and  the  defendant  bought  of  the  plaintiffs  a  ^^^  p^! 
quantity  of  yellow  ochre,  equal  to  a  certain  sample  thereof  denttoiheir 
produced  and  shewn  to  the  defendant,  marked  B.,  at  and  defrndantfor 
after  the  rate  of  five  pounds  per  ton,  to  be  delivered  free  ^a^w^ong^ 
along/ude  a  certain  wharf,  called  the  Red  Lion  Wharfs  on 
or  before  the  S4th  Aprtli  1 826 :  and,  in  consuderation  there* 
of,  and  that  the  plaintiffs,  at  the  special  instance  and  re- 
quest of  the  defendant,  had  undertaken  and  faithfully  pro- 
mised the  defendant  to  accept  and  receive  the  sponge,  and 
to  pay  him  for  the  same  at  the  rate  aforesaid,  by  delivering 
to  him  free  alongside  the  Red  Lion  Wharfs  within  the  time 
aforesaid,  yellow  ochre,  at  the  rate  aforesaid,  to  such  an 
amount  and  extent   as  would  be  equal  in  value  to  the 
sponge,  and  within  the  time  aforesaid,  the  defendant  un- 
dertook and  faithfully  promised  the  plaintifl's  to  deliver  to 
them  the  said  quantity  of  New  Providence  sponge  within 
a  reasonable  time  then  next  ensuing:  and  the  plaintiffs 
averred  that  they  had  always  since  the  making  of  their       *--.^^^ 
said  promise  and  undertaking  been  ready  to  accept  the  said 
quantity  of  sponge,  and  to  pay  for  the  same  in  manner  afore- 
said, and  that  they  were  ready  and  willing  to  have  delivered 
to  the  defendant,  within  the  time  aforesaid,  free  alongside 
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1827^  the  said  wbarf»  yellow  ochre  equal  to  the  said  sample,  at 
the  rate  in  that  behalf  aforesaid,  to  an  amount  equal  to  the 
price  and  amount  of  the  said  quantity  of  Nem  Praoidemee 
sponge,  and  had  delivered  to  him  yellow  ochre  to  a  large 
amount,  to  wit,  the  amount  of  eighty-^seven  pounds  of  law- 
ful money,  in  part  payment  of  and  for  the  said  sponge. 
Breach — non-delivery  of  the  sponge. 

The  declaration  also  contained  counts  for  goods  sold 
and  delivered. — ^The  defendant  pleaded  die  general  issue. 

The  cause  was  tried  before  Lord  Chief  Justice  jBetl,  at 
the  Sittings  at  GuildhaU  in  this  term.  The  contract 
upon  which  the  action  was  founded  was  as  follows: — 

«<  6th  Aj^,  1896. 

*'  Sold  Messrs.  W.  ^  S.  B.  Pmrker,  one  bale  of  Nem 
Providence  sponge,  weighing  one  hundred-weight,  three 
quarters,  and  twenty-one  pounds  gross,  tare  eight  pounds, 
lying  in  my  warehouse,  marked  P.,  at  ten  shillings  per 
pound:  and  bought  of  them  yellow  ochre  equal  to  sample, 
at  five  pounds  ^er  ton — the  sample  that  which  is  marked 
B. — to  be  delivered  free  alongside  the  Red  lAon  Wharf; 
the  empty  packages. to  be  returned,  and  the  ochre  to  be 
delivered  on  or  before  the  S4tb  instant. 

^*  Joeeph  Rawlmge. 

"  Messrs.  fT.  §f  S.  B.  Parker^ 

The  plaintiffs  proved  the  delivery  of  part  of  the  ochre, 
to  the  amount  of  87/. — the  value  of  the  sponge  being 
109/.;  but  the  sponge  not  being  delivered,  they  refused 
to  send  ady  more  ochre;  and  on  the  15th  May  rescinded 
the  contract,  and  demanded  payment  for  the  ochre  that 
had  been  sent. 

On  the  part  of  the  defendant,  it  was  contended,  that  the 
plaintiffs  were  not  entitled  to  recover,  inasmuch  as  they 
had  not  delivered  the  whole  of  the  ochre  by  the  24th  Aprils 
in  pursuance  of  the  contract. 
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His  Lordsbip  was  of  opinion  that  the  defendant  was      J^ 
not  bound  to  deliver  the  sponge  until  he  had  received  the 
whole  of  the  ochre.    A  verdict  was  therefore  entered  for 
the  defendant. 

Mr.  Serjeant  Toddy  now  moved  that  this  verdict  might 
be  set  aside,  and  a  new  trial  had. — The  contract  was  two- 
fold, the  defendant  on  the  one  hand  engaging  to  deliver 
the  sponge  within  a  reasonable  time,  and  the  plaintiffs  on 
the  other  band  undertaking  to  driver  ochre  by  a  certain 
day  I  forming  two  distinct  and  independent  contracts.  Al- 
though the  defendant  might  have  brought  a  cross  action 
against  the  plaintiffs  for  the  non-delivery  of  the  ochre  by  the 
stipulated  day,  yet  he  could  not  set  it  up  as  a  defence  to 
his  own  breach  of  contract,  in  not  ^leUvering  the  sponge 
within  a  reasonable  time*  At  all  events,  the  plainUffs  were 
•  entitled  to  recover,  upon  the  coupts  for  goods  sold  and  de- 
livered, for  the  value  of  the  ochre  actually  delivered,  on 
the  fiulure  of  the  contract.  SUpian  v.  Casson  (a). 

Mr.  Justice  Park.— *I  am  of  qpinion  that  there  ought 
not  to  be  a  new  trial  in  this  case.  I  am  perfectly  satisfied 
with  the  finding  of  the  Jury.  The  contract  simplified 
amounts  to  this :  The  defendant  agrees  to  sell  the  plaintiffi 
.a  quantity  of  sponge,  to  be  paid  for  in  oclnre  inflftead  of 
-money.  There  were  reciprocal  acts  to  be  done  by  the  par- 
lies— the  deliv^  of  the  ochre  on  the  one  side,  the  deli- 
very of  die  sponge  on  the  other.  The  plaintiffi  were  not 
in  a  CionditioR  to  denand  the  sponge  untfl  they  .had  oom- 
pyed  with  their  pavt  of  the  contract  by  delivering  the  whole 
of the^Hshie.    That  was« dbndition  precedent 

Mr.  Jusiiee  Bubboitgh.— If  the  pontiffs  had  perform- 
ed their  part  of  the  contract,  they  might  then  have  called 

(a)  56ani.&  Cre88.a78$  8.  C.  8  Dow.  &RyL  130.  . 
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for  the  deliTery  of  the  spoi^^e.  Tliey,  hosreTer,  hodipa 
right  to  caocel  the  contract;  and  tbe^fore,  as  die  oontiMl 
was  still  subii^stiog,  they  were  notentitledtoieeoTer  oolhe 
oommon  counts,  for  the  portkm  of  the  ochre  that  had  bees 
delivered. 

.  Mr.  Justice  Gaeelbb  concurred* 

Rule  rtftaaed*^ 

TWHfay,      The'  East  Lomdom  Water- Works  Company  r.  Baujct 
■'"**«*•  and  Others. 

JtumpMvt^  T^HIS  was  an  action  of  oMiomutt  broacbt  by  the  plni* 

An  sivaw>n#Mv^  ^^ 

oootnct  DOC  no-  tiffs,  the  directors  of  the  East  JLerndtm  Water- Works  C«ai« . 
^fuSHib^^  pany  (a  body  corporate),  against  the  defendants,  for. the 
Uoo*  ^d^!^    non-delivery  of  a  quantity  of  iron  pipes,  pursuant  to  acoa* 

tbeaetcrwuing    tra^t  ao/ tfiufef  sea/. 

dHrmorT'Uo^      Theactof  Parliamentin  coiporating  the  company  (47  Gfeo. 

^^I^n^d  ^'  ^'  '**"•)  provides  (s.  28)—"  That  the  duectors  shaH 

baisains  with     and  nuiy  contract  and  agree  with  any  body  poUtie«  corpo* 

•genti,  under-    ' ^^s  collegiate*  or  any  person  or  persons  being  owner  iw 

penMtflSn^^  ownejTs,  occupier  or  occupiers  thereof,  interested  Aereinj 

r^imiidr'^^*'"*^  and  willing  to  sell  or  let  the  same,  for  th&  purchase  or  rent 

piedng,  or  con-  of  lands,  tenements,  or  hereditaments  that  may  be  wanted 

woriuLiongfaik  ^o^'.^^e  purposcs  of  the.undertakhig,  and  the. works  there- 

Ikmkiiub''*^    unto. belonging,  and  shall  and  may,  on  behalf  pf  thesai4 

company  of  proprietors,  settle,  adjust,  and  detennine  dl 

matters,  questions,  and  diffi^enpes  which  shall  or  may  aris^ 

between  the  said  company  of  pcoprietors  and  the  ae^fnd 

owners  of  and  interested  in  any  lavds,  tenements,  CMrhere- 

ditaments  which  may  be  wanted,  damaged,  or  affeptedby 

the  execution  of  any  of  the  powers  hereby  graiited;  and 

shall  and  may  make  contracts,  agreementji,  and  bargains 

with  the  workmen,  agents,  undertakers,  and  other  persons 

employed  or  concerned  in  making,  completing,  or  continti- 
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i^;  jiha  woriet  beloDgtiig  to  the  said  undertaking,  and  all 
.  and  ewy  part  or  parts  thereof:  and  the  said  directors 
afaaK<(8a1i!ject'ne?ertheIe88  to  thfe  orders  and  directions  '6f 
gflttsralor  special  general  assembKes)  have  inHpo^er  and 
authority  to  direct  and  nuinage  the  affairs  of  the  said  com- 
pany of  proprietors;  and  the  said  directors  shall,  by  them- 
selves or  the  clerk  to  the  said  company  of  proprietors,  keep 
a  fiill  tad  true  account  of  all  money  disbursed,  and  pay- 
ments made  by  the  said  directors,  and  by  all  and  every 
person  and  persons  employed  by  or  under  them;  and  of 
all  and  every  sum  and  sums  of  money  which  they  shall  re« 
ceive  on  behalf  or  in  respect  of  the  said  undertaking,  from 
any  collector  or  collectors,  or  other  officer  or  officers,  or 
fromainy  other  person  or  persons  whomsoever,  employed 
in  or  having  any  -cbneems,  dealings,  or  transactions  'with 
tbe.isaid  undertaking,  or  in  or  with  any  part  or  parts  ther<^- 
of f  and  shall  r^gukily,  by  fhemkelves  or  their  clerk  as 
aforesaid,  write,  insert,  and  enter  in  a  book  or  bObks  to  be 
fvom  time  to  time  provided  at  the  expense  of  the  sdd  com- 
pany <}{  proprietoirs  for  the  purpose,  minutes  or  copies  (as 
the*0ase  shall  lieqnire)  of  every  such  contract,  bargain,  re- 
ceipt, and  disbursement,  and  of  all  other  their  orders  and 
proceedings;  which  book  or  books  shall  be  deposited  with 
and  kept  locked  ^p  under  the  care  and  direction  of  the 
said  directors." 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  at 
the  Sittings  at  Omldkall  after  last  Hilary  Term.  It  was 
contended  on  the  part  of  the  defendants,  among  other  ob- 
jections, that  th^  plaintiffs,  being  a  corporate  body,  could 
only  contract  under  their  common  seal ;  and  therefore  that 
it  was  not  competent  to  them  to  sue  in  assumpsit  upon  an 
executory  contract.  For  the  plaintiffs  it  was  insisted,  that 
the  S8tb  section  Of  the  statute  authorised  the  making  of 
contracts,  independently  of  the  general  principles  apply- 
ing to  corporations. 

His  Lordship  was  of  opinion,  that  the  objection  urged 
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1827*        on  Ae  part  of  the  defondants  was  well  founded;  bot,  as 

Bam  Lokoon    ^  ^^t>^*^  U>  ^>>^■>^A'^=>'0''cP^^^ttP<>ntlleQOIIttnie- 
W«lBr.W«ks    tionoftliesUtute,  hefefiuedtOBOiiaiiittliepiaiBCifiB.   A 

CotDIMQIT 

.  9.  verdict  was  therafere  taken  for  the  phiinti£b<-^tfie  damageB 

BAitar.  ^  1^  aacertamed  by  a  reference~sttbjeet  to  leave  veaerv- 
•d  to  die  defendants  to  move  to  aet  it  aside  and  enter  a 
nonsuit 

Mr.  Serjeant  Wtide,  aceordinj^yt  in  the  last  tona,  ob- 
tained a  nde  nmi* 

.  Mr.  Seijeant  Toddy  afterwards  shewed  cause.— The 
whole  object  of  the  S8di  section  of  the  statute  was  to  ena- 
ble die  directors  to  contract  so  aa  to  bind  the  company.  In 
modem  trading  corporations  created  for  the  supply  of  ar- 
tidea  to  the  public,  agents  and  workmen  are  engaged  with- 
out the  formality  of  a  deed:  it  would  be  extremdy  inoon- 
▼enienf  to  hold  that  such  contract  could  not  be  enforced—* 
en  incovenience  which  the  clause  was  intended  to  obriate. 
A  corporate  company  may  without  deed  do  all  acte  ne- 
cessary to  the  carrying  on  the  business  of  the  company. 
Lord  Yisrborongh  v.  The  Bank  of  England  (a).  Rem  ▼. 
^^8  (P)*  Slark  t.  The  Highgaie  Arch-way  Company  (e), 
Braughton  t.  The  Manchester  Water-Works  Company  {d), 
Camyng*s  Digest  {e).  Here,  the  contract  was  not  foreign 
from  the  purposes  of  the  establishment  of  the  company, 
and  therefore  is  within  the  exceptions  mentioned  in 
Brooke's  Abridgment  {/).  The  company  was  expressly 
formed  for  the  supply  of  water  to  certain  parishes  named 
in  the  act  The  contract  was  in  furtherance  of  that  ob- 
ject. 

Mr.  Serjeant  WUde,  in  support  of  his  rule. — The  acts 

(q)  16  East,  6.  (d)  3  Bam.  &  Aid.  12. 

(b)  3  P.  Wms,  4 1 9.  (e)  Tit.  ••  FnmcAttet ,"  (P.  13.). 

W     Taunt.  792.  (/)  Tif  •  Cwyoro/foii,'' pi.  56. 
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tihat  may  be  done  by  a  corporation  willioat  deedi  an  oon-        1807* 
fined  to  such  as  are  of  little  importance:  to  the  ordinary   ^^^  lohmn 
jdaily  transactions  of  the  corporation»  or  to  the  hiring  of   Water- Worka 
inferior  senwts  (a).    In  The  Mayor  of  Stafford  t.  TiU,      ^^^^ 
Lord  Chief  Justice  BbH  said  (b) :  **Wedo  not  decide  that       '^*'''^- 
a  corporation  could  sue  in  asMumpmi  on  every  express  pro- 
mise, because,  if  the  contract  were  executory^  there  might 
be  no  mutuality  of  benefit,  and  consequendy  no  considenH 
tion;**  and,  in  conclusion,  his  Lordship  said:  ''The present, 
.therefore,  being  a  case  in  which  it  was  not  necessary  to 
prove  an  express  promise,  but  the  eaniraci  hairing  beem 
exeaUedt  and  the  defendant  bound  in  justice  to  pay  for  his 
occupation,  the  law  will. raise  a  mutual  obligation,  upon 
which  the  phnntifis  are  entitled  to  sue."    The  SSdi  sec- 
tbn  of  the  47  6e9. 8,  c  Ixxti.  which  enables  Ae  directors 
''to  make  contracts,  agreements,  and  bargains  with  the 
workmen,  agents,  undertakers,  and  other  persons  employ-  . 
ed  or  concerned  in  making,  completing,  or  continuing  the 
woiks  belonging  to  the  said  undertaking,"  does  not  audio- 
.  liae  them  to  contract  by  parol.    The  Royal  Exchange  and 
.  London  Assurance  Companies,  as  bodies  corporate,  affix 
their  common  seal  to  all  policies  underwritten  by  them,  al- 
though the  effecting  of  insurances  was  the  sole  purpose  of 

their  formation. 

Cur.  adv.  fmli. 

(a)   In  an  Anonymous  case  in  it  was  allowed  to  act  in  ordinary 

Salkdd  (Vol.  1,  p.  101 ),  it  is  said,  matters  without  deed,  as,  to  retain 

that  a  corporation  aggr^^  may  a  servant,  cook,  or  bntler  (Plow, 

appoint  a  bailiff  to  distrun,  witli-  91  b,— 2  Saond.  d06),  or  to  ap- 

ont  deed  or  warrant,  as  well  as  a  point  a  bailiff  to  take  a  distress  (3 

cook  or  butler;  for  it  neither  vests  Lev.  107)-    But  in  case  of  any 

nor  divests  any  sort  of  interest  in  tlung  of  consequence,  or  the  em- 

or  out  of  the  corporation.    And  ploying  any  one  to  act  on  thdr  be> 

.  in  JRedT  V.  Bigg  (3  P.  Wms.  419),  half  in  a  matter  which  is  not  an 

it  is  sud,  that,  ^  formerly,  it  wab  ordinary  service,  a   corporation 

held,  that  a  corporation  aggregate  aggregate  cannot  do  that  i^thout 

could  not  do  any  thing  without  deed.'' 

deed  (13  Hen.8, 12);  afterwards,  (b)  12  J.B.Moore,263|4Bing. 

it  is  true,  for  conveniency's  sake,  77* 
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\W'  Lord  Chief  JnsHce  BEST.^This  wa«  aii  action  of  €»- 

j^^fgf/i^aiami   '^^^  brought  by  the  plaihtiSb,  a  corporate  body,  fcr  Ae 
^i^^i\imM  non-dellifiery  of  certain  ih)ft  iHpea;  piirsixant  to  a  contract 
ma  Several  objections  to  the  maintenance  of  the  action  Vere 

»B1^  urged  at  the  trial,  and  reserved  for  the  consideration  of  the 
Court  We  need,  however,  only  notice  one  of  these  ob- 
jectionSi  which  we  are  all  of  opinion  is  fatal  to  the  plain-^ 
lM(«'  right  of  action— that  this  is  an  action  of  asmrnpiH  by 
a  eorporation'  upon  an  ekeeutory  contract.  At'th^  triaf  T- 
fete  BO  difficulty  as  to  the  general  question ;  but,  as  a  doubt 
#aii  auggested  upon- tiie  construction  of  the  staitute;  Ire- 
served  tiie  matter  for  the  opinion  of  the'  Coqrt.  ft  is  a* 
general  rtile,  that  a  corporation  cannot  do  any  act  ekcept 
by#ritlng  u^er  their  common  seal.  This  ruk,  if  bats' 
been  contended  at  the  bar,  is  to  be  coniiiied  to  contriucts 
affi^eting  real  prdperty.  But  that  is  not  so.  It^is-a  geti* 
eral  rtile  applicable  to  all  contracts;  though  nndoublae^ 
subject  to  some  exceptions.  These  exceptions' are  mefi*^ 
tiotiM  in  Brooie'9  Abridgmemi  (a).  I  shall  noii6e  diMi' 
Uri^y,  as  this  case  falls  within  none  of  them.  The  fiWd  is,- 
where  die  contract  is  executed.  In  that  case,  the  law  fm-* 
jdiea  a  promise,  and  therefore  an  express  promiBe  by  dfeed 
under  seal  is  not  necessary  j  the  promise  b^ing  an  inferettee  df 
kw.  This  point  war  decided  in  thia  Cotirt  In  The  Mayc^  i^f 
Stafford  V.  Tilli  where  it  was  hdd,  that  a  corpe^atioh  ag»- 
gregate  mity  maintain  Msumpsii  for  use  and  ocjeupation/ 
against  a  tenant  who  has  occupied  premises  under^  thnh' 
and  paid  rent.  Where  a  tenant  has  occupied  lands,  reiMr 
is  ill  justice  diie  from  him;  the  advantajg^e  has  beenTedlfiVk 
ed  by  hiai.  The  second  exception  is,  where  the  acts^to.be^ 
done  are  of  a  trifling  nature,  or  of  daily  necessnty^A).  The^ 
next  is  the  case  of  a  head  of  a  corporation,  as  a  Ma}'^r  e^ 
a  Dean,  who  may  give  commands  otherwise  than  under 

(a)  Tit.  «  Corporation^'  pi.  34,  (b)  Ibid,;  Horn  v.  Ivy,  1  Vent 

et.  teq,  47. 
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other  excqptiop  isi  where  the  act  is  to  be  done  iiaBiedieto^ 
Ijf,  a«i  to  distrain  cattle  damage  feoKatU^  for  they  might  es** 
C4^  fnua  off  t^e  land  before  the  seal  coald  be  affixed/ 
Man^ejf.  y.  Lo9^{c)*  It  is  only  from  the  necessity  of  the. 
thing  that  these  exceptions  have  been  allowed^  In  Hani 
▼<^i^«  itialoid  down,  that  the  appointment  of  a  bailiff  to 
1^  oorpo^tioq  fan  only  be  under  the  corporation  seali  as  the 
siunenecesaty  for  the  immediate  act  does  not  exist  as  in  the 
oth^rcas^s  I  have  adverted  to.  On  the  principle  of  neoessin 
ty  atone,  corporations  created  for  the  purposea  of  trade>  wrei 
empowered  to  draw  bills  of  exchange  and  promissory  notes* 
The  Bank  of  England  and  the  Eoit  India  Company  could 
nqt'  carry  on  their  business  without  the  makmg  of  such  inr 
st^ments ;  and  they  would  cease  to  be  trills,  or  nolesf  jfuader 
seal*  It  ia  clear,  however,  that  this  indulgence- is  not  air 
Ipved  by  law  to  I)e  extended  Iieyond  cases  of  absolute  ne^ 
ceaaity.  In  Slari  v.  Tlie  Highgate  Ardi-way  Company^ 
the  Court  agreed,  ^  that  assumprii  would  not  lie  i^atnst  4 
corporation,  unless  the  act  which  authoriaed  the  makii^  of 
prc^nisaory  notes,  ea  nomine,  by.  the  corporation,'  at  pI 
fermJAJi  impliedly  empowered  the  corporation  to  make  a. 
promise.*'  The  case  of  BroughUm  v.  The  Manekeeier, 
liVater- Works  Company^  I  iAie,  because  it  has  reeeii^d  au^. 
tbcprity  from  the  sanction  of  the  Judges  of  tlifs  Court*-  I 
still  retain  the  opinion  I  expressed  in  tliat  .case,;thar, 
''.when  a  Company,  like  the  Bankof  jBi^ZtiiMf  or  Easilndim 
Ce^ipany,  is  incorporated  for  the  purposes  pf  trade,  it- 
aeems  to  result  from  the  very  object  of  their*  being  so  in* 
wrporated,  that  they  should  have  power,  to  accept  bills  dr 
issue  promissory  notes;  and  that  it  would  be  impossible 
finr  either  of  those  companies  to  go  on  without  accepting 
bills."  Looking  at  the  purposes  for  which  this  Company 
was  created,  independently  of  the  statute  constituting  it  a 

(a)  2  Lutw.  1497.    {h)  Tit.  «  O^rporction;'  K.  20, 21.    (c)  8  Lev.  107- 
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1687*  oocponlioiit  I  fiBel  no  difficalty  in  saying,  that,  tlin  h&Bg 
an  actkm  on  an  executory  contract,  the  plaintiflb  are  not 
entitled  to  recover;  for,  inasmnch  as  the  will  of  the  cor- 
poration is  not  express  to  omtract,  the  agreement  is  not 
binding  upon  them;  and  if  not  bniding  upon  the  corpora^ 
tioD,  there  is  no  mutuality,  and  they  cannot  maintain  an 
action  i^rainst  parties  with  whom  they  haye  so  contracted. 
The  act  constituting  this  company  a  body  corporate  makes 
no  alteration  in  this  respect  in  the  general  law  applicable 
to  contracts  by  corporations.  The  28th  section  prondcs, 
"  that  the  directors  may  make  contracts,  agreements,  and 
bargams  with  the  workmen,  agents,  undertakers,  and  other 
persons  enqfdoyed  or  concerned  in  making,  completing,  or 
continuing  the  works  belooging  to  the  said  undertaking.'* 
We  are  all  of  opinion  that  this  only  applies  to  the  internal 
legulation  of  the  concerns  of  the  company;  to  dispense 
with  the  necessity  of  convenmg  all  the  members  upon  every 
trifling  occasion;  and  that,  although  the  directors  may 
make  contracts,  agreemoits,  and  bargmns,  yet  that  dioae 
contracts,  agreements,  and  bargains  must  be  attested  as  all 
other  contracts  made  by  a  corporation,  iwr.  according  to 
the  common  law :  when  the  directors  have  made  a  baigain, 
the  corporatioa  must  express  their  assent  in  the  usual  way 
— by  an  instrument  under  seal. 

Upon  the  ground,  therefore,  that  the  contract  upon 
which  the  plaintiffi  seek  to  chiUrge  the  defendant,  is  an 
executory  contract,  not  under  the  common  corporate  seal 
of  the  company,  we  are  of  opinion  that  the  action  is  not 
maintainable,  and  therefore  that  the  rule  which  has  been 
obtained  on  the  part  of  the  defendant,  for  entering  a  non* 
suit,  must  be  mad^ 

Absohiie. 
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Gibbous  p.  Rule*  t^"*^1 

^^^  June  aSiA. 

XhIS  waff  an  action  of  eusuntpsii  brought  by  the  phintifl^  n  A  ship-broker, 
•hip-broker,  agaunt  the  defendant,  a  ship-owneri  for  work  uIm  oiT^^^' 
and  iabonr  hi  procnring  freight  and  passengenr.  The  de-  ■^**''  ^^t^^ 
claration  was  in  the  common  form.    The  defendant  plead*  for  veMeii,  is  not 

a  "broker" 

ed  the  general  issue.  '  within  the  st»- 

The  cause  was  tried  before  Lord  Chief  Justice  Best,  ni  S^dSSl^Sf 
the  Sittings'  at  GtmUkoB,  in  the  last  term,  when  it  appear*  ^!^^^^^J^ 
ing  that  the  plaintiff  wEwnot  a  swont  broker  of  the  City  of 
Lornhn,  ^  his  Lordship  told  the  Jury  that  he  thought  him 
not  entitled  to  recover  compensation  for  business  done  by 
him  in  direct  defiance  of  law.  A  verdict  was  thereupon 
entered  for  the  defendant. 

The  following  are  the  statutory  regulations  upon  thk 
sttbject:f-*-The  1  Jac.  I,  c.  21,  repited— '^  that,  for  severri 
years,  the  Lord  Mayor  and  aldermen  of  the  city  of  London 
had  been  accustomed  to  seleict  out  of  the  companies  of  the 
city  persons,  to  b^  presented  by  at  least  sir  persons,  to  be 
broilers,  who  were  penji^itted  and  admitted  to  use  and  de- 
mean themselves  uprightly  and  faithfully  between  mer- 
chant EngUfk  and  merchant  strangers  and  tradesmen,  in 
the  contriving,  making,  and  concluding  bargains  and  con« 
tracts  to  be  made  between  them  concerning  their  wares 
and  merchandise  to  be  bought  and  sold  and  contracted  for 
within  the  city  of  London,  and' monies  to  be  taken  up  by 
exchange  between  such  merchant  and  merchants,  and 
tradesmen;  and  that-  those  kind  of  persons  so  presented, 
allowed,  and  sworn  to  be  brokers,  had  bad  and  borne  the 
name  of  brokers,  and  had  been  known,  called,  and  taken 
for  brokers,  and  dealing  in  brokerage  and  brokery;"  The 
last  section  of  that  statute  enacted — ^'ihat  nothing  therein 
contained  should  be  prejudicial  or  hurtful  to  the  antien)t 
trade  of  brokers  within  the  city  of  London,  usipg  and  ex- 
ercising the  antient  trade  of  brokers  between  merchant  and 
merchant,  or  other  traders  or  occupiers  within  the  said  city 
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1827-        and  the  liberties  thereof,  being  selected  as  therein  men- 
tioned.** 

The  6  Afme,  c.  16,  s.  4,  enacted — "  that,  from  and  after 
the  determination  of  the  (then)  present  session  of  Parfia- 
ment,  all  persons  that  should  act  as  brokers  within  the  city 
of  ZiOfidbii  and  liberties  thereof,  should  from  time  to  time 
be  admitted  so  to  do  by  the  Court  of  mayor  and  aldennen 
of  the  said  city  for  the  time  being,  under  such  restrictioni 
for  their  honest  and  good  behariour  as  that  Court  should 
think  fit  and  reasonable,'  and  should,  upon  such  their  ad- 
missioii,  pay  to  the  chamberlain  of  the  said  city  for  the  time 
being,  for  the  uses  thereinafter  mentioned,  the  sum  of  forty 
shillings,  and  also  yearly  pay  to  the  said  uses  the  sum  of 
forty  shillings  upon  the  29th  day  of  September  in  every 
year."  The  5th  section  enacted — "  that,  if  any  person  or 
persons,  from  and  after  the  determination  of  the  (then)  pre- 
sent session  of  Parliament,  should  take  upon  himself  to  act 
as  a  broker,  pr  employ  any  other  person  under  him  to  act 
as  such,  within  the  said  city  and  liberties,  not  being  admit- 
ted as^  aforesaid,  every  such  person  so  offendmg  should  for- 
feit and  pay  to  the  use  of  the  said  mayor,  commonalty,  and 
citizens  of  the  said  city,  for  every  such  offence,  the  sum  of 
2SLf  to  be  recovered  by  action  of  debt  in  the  name  of  the 
chaoiberlain  of  the  said  city,  in  any  of  her  Majesty *8  Courts 
of.  record,  in  which  no  protection,  essoin,  or  wager  of  law 
should  be  allowed,  or  any  more  than  one  imparlance.** 

The  57  Oeo.  2,  c.  Ix.  s.  1,  increases  the  fee  on  the  ad- 
mission of  a  broker  to  5L;  and  the  2nd  section  imposes  a 
penalty  of  100/.  in  lieu  of  the  penalty  o(25L  mentioned  in 
the6ifiiii^,  c.  16» 

Mr.  Serjeant  Taddy^  in  the  course  of  the  last  term,  ob- 
tained a  rule  msi  that  this  verdict  might  be  s^t  aside  and  a 
new  trial  had. — He  submitted,  that,  akhough  the  plaintiff 
might  have  rendered  himself  liable  to  certain  penalties  for 
acting  as  a  broker  without  the  requisite  authority^  he  might 
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Still  maintain  an  action  for  business  done  bv  him;  and  that        4A97« 
the  statutes  contained  nothing  to  render  void  contracts  made      ---    ^' 
by  .per9ons  not  duly  admitted  as  brokers  ;^  and  he  menlion-     '    >. ' 
ed  a.  case  of  The  Mayor  of  London  v.  Cuffe  (o),  where  Lord  *^^ 

Chief  Justice  Abbott^  in  an  action  for  penalties  against  the 
defendant  for  acting  in  this  species  of  brokerage»  held 
-  ship-brokers  not  to  be  within  the  statutes.  .  r 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  shew- 
ed cause. — The  plaintiff  has  assumed  to  act  as  a  broker, 
not  being  duly  qualified.  For  this  he  has  incurred  pe- 
nalties. If  he  is  liable  to  penalties,  he  clearly  cannot  re? 
,  cover  remuneration.  It  would  be  inconsistent.  In  Bart' 
leti  V.  VinoTy  Lord  Chief  Justice  Holt  said  (J) :  "  Eveiy 
contract  made  for  or  about  any  matter  or  .thing  which  is 
prohibited  and  made  unlawful  by  any  statute^  is  a  void 
contract,  though  the  statute  itself  doth  not  mention  that  it 
shall  be  so,  but  only  inflicts  a  penalty  on  the  offender;  be- 
cause a  penalty  implies  a  prohibition,  though  ther^  are  no 
prohibitory  words  in  the  statute:  as,  for  instance,  in  the 
case  of  simony,  the  statute  only  inflicts  a  penalty  by  way 
of  forfeiture,  but  doth  not  mention  ^ny  avoiding  of  the 
simoniacal  contract;  yet  it  hath  been  always  held  that  such 
contracts,  being  against  law,  are  void:  so,  if  a  scrivener 
contracts  for  more  than  five  shillings  for  procuring  the 
loan  of  100/.,  such  contract  is  void."  In  Hinckley  v. 
Walton  (c),  in  an  action  on  a  policy  on  goods  on  board  a 
vessel  licensed  to  sail  without  convoy,  the  policy  was  tield 
to  be  void,  the  owner  of  the  vessel  not  having  elected 
whether  he  would  sail  with  convoy  or  not,  before  leav- 
ing the  port  of  clearance.  In  Drury  v.  Dejhntaine,  Sir 
James  Mansfield,  referring  to  the  case  of  Comtfns  v« 
Boyer  (rf),    said  (e):    "   The    Court   there    determined 

'*    («}  MS.,  K.  B.,  181^.  (^  Cro.  Eliz.  486. 

(6)  Carth.  252.  (€)  1  TauAj^.  136. 

(c)  3  Taunt.  131. 
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1827.  that  the  holding  a  fair  on  Sunday  was  illegal,  but  that 
the  contract  would  not  be  void.  The  law  is  since  chang- 
ed|  and  if  any  act  is  forbidden  under  a  penalty, .  a  con- 
tract to  do  it  is  now  held  void.**  In  Langton  v.  Hughes^ 
Mr.  Justice  Le  Blanc  says  (a):  "  It  is  an  established  prin- 
ciple, that  the  Court  will  not  lend  its  aid  in  order  to  en- 
force a  contract  entered  into  with  a  view  of  carrying  into 
effect  any  thing  which  is  prohibited  by  law.**  The  imposi- 
tion of  a  penalty  clearly  implies  a  prohibition  of  the  act 
for  which  the  penalty  is  inflicted.  The  plaintiff  cannot, 
therefore,  be  permitted  to  recover  a  compensation  for  that 
which  he  has  done  contrary  to  law. 

Mr.  Serjeant  Toddy ^  in  support  of  his  rule. — ^The  plain- 
tiff is  not  a  broker  within  the  statutes.  They  only  speak  of 
brokers  as  persons  concerned  in  the  buying  and  selling  of 
wares  and  merchandizes,  and  do  not  apply  to.  those  whose 
businessis  the  negotiating  charter-parties,  and  the  procuring 
of  freights  for  vessels.  Supposing,  however,  the  plaintiff  to 
be  a  broker  within  the  meaning  of  the  statute  of  AnmCf 
and  the  plamtiff  to  be  liable  to  the  penalty  imposed  by  the 
57  Geo*  3,  c.  Ix.  still  the  contract  is  not  void.  .  If,  .there- 
fore, the  contract  be  good,  the. plaintiff  has  performed  a 
meritorious  service,  for  which  he  is  entitled  to  a  remunefw . 
ation.  If  a  broker  be  employed  to  do  an  act  that  is  ille^jd 
and  void,  undoubtedly  he  would  not  be  entitled  to  ooinmi»* 
sion.  In  Johnson  v.  Hudson  (6),  it  was  held,  that  a  factor 
selling  a  parcel  of  prize  manufactured  tobacco,  conaigsed 
to  him  from  a  correspondent  at  Guernsey^  without  having 
entered  himself  at  the  Excise-ofBce  as  a  dealer  in  toi- . 
bapco,  or  having  a  license  as  required  by  the  29  Geo.  S»  c. 
68,  might  yet  maintain  an  action  against  the  vendee  for 
the  price. 

Cur^  adv.  vuU. 

(a)  1  Mau.  &  Selw.  597.  (6)  U  Bast,  180. 
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Lord  Chief  Justice  Best  now  delivered  the  judgment  of     ^^*^ 
the  Court:— 

This  was  an  action  wherein  the  plaintiff  sought  to  reco-* 
▼er  compensation  fer  business  done  for  the  defendant  in 
procuring  freights  and  passengers  for  the  defendant's  ves* 
aels.  At  the  trial,  it  was  objected,  that,  inasmuch  as  the 
claim  was  for  brokerage,  and  it  did  not  appear  that  the 
plaintiff  had  been  admitted  as  a  broker  by  the  Court  of 
mayor  and  aldermen  of  the  city  of  London  in  pursuance  of 
the  statute  6  Jnne,  c.  16,  his  acting  in  the  business  of  a 
broker  was  illegal,  and  consequently  that  the  action  was 
not  maintainable.  Upon  looking  into  the  statute  of  Anne, 
we  are  all  of  opinion  that  the  plaintiff  is  not  a  broker  with- 
in the  meaning  of  that  act.  It  must  be  observed,  that  it  is 
a  penal  statute,  and  therefore  is  to  receive  a  strict  con- 
struction; and,  before  we  hold  the  plaintiff  to  be  subject 
to  the  penalties  imposed  by  the  act,  we  must  see  that  he  is 
not  only  within  its  words,  but  also  within  its  spirit,  and  the 
intentien  of  the  Legislature.  It  does  not  appear,  however, 
that,  at  the  time  of  the  passing  of  the  statute  of  Anne, 
there  existed  a  class  of  brokers  of  the  description  to  which 
the  plaintiff  belongs;  and  therefore  they  cannot  be  held  to 
be  within  it.  In  common  parlance,  and  in  some  more  re- 
cent statutes,  persons  who  charter  ships  and  efiect  policies 
of  ilisurance  are  known  by  the  name  of  brokers;  but  they 
were  not  so  known  or  described  at  the  time  of  the  statute 
of  Anme.  Spebnan  calls  a  broker  proxeneta.  In  the  latin, 
the  term  is  applied  to  others  than  those  connected  with 
commerce;  but,  in  commerce,  it  signifies  a  retailer  or  ped- 
lar. These  persons  being  conversant  with  the  qualities  of 
goods,  were  employed  by  merchants  to  assist  in  making 
purchases  and  effecting  sales  of  then:  commodities.  They 
confined  their  business  to  buying  and  selling.  In  the 
course  of  time,  the  exchanges  introduced  exchange-bro- 
kers ;  and  subsequently  arose  pawn-brokers,  a  more  mo- 
dem nu:e.    In  Jacob's  Law  Dictionary,  brokers  are  de- 
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1827.  scribed  as  "those  who  make  bargains  in  matters  of  mo- 
ney or  merchabdize" — enumerating,  "  exchange-brdkers, 
corn-brokers,  pawn-brokers."  In  Blunfs  Law  Dictionary 
are  mentioned—"  exchange-brokers,  mediators  in  any  con- 
tract of  buying  and  selling,  or  contracts  of  marriage,  and 
pawn-brokers.*'  Cowell  gives  the  same  description,  adding 
— that  *•  pawn-brokers  are  not  of  the  same  antiquity  as 
the  others.'*  According  to  these  definitions,  therefore,  the 
business  of  a  broker  consists  in  the  negotiating  exchanges, 
or  in  buyinrf  and  selling  goods.  The  first  statute  which 
regulates  the  practices  of  brokers  adopts  this  definition. 
The  preamble  of  the  I  Jac.  1,  c.  21,  "  An  act  against  bro- 
kers,'* is  somewhat  curious.  It  recites  that — "  Forasmudi 
as  of  long  and  antient  times  certain  freemen  have  been  so- 
licited to  be  brokers,  and  have  taken  oaths  '  to  use  and  de- 
mean themselves  uprightly  between  merchant  English  and 
merchant  strangers  and  tradesmen,  in  making  contracts  to 
be  made  between  them  concerning  their  wares  and  mer- 
chandizes to  be  bought  and  sold,  and*  monies  to  be  taken 
up  by  exchange  between  such  merchant  and  merchants 
and  tradesmen;*  and  such  persons  have  had  the* name  of. 
brokers,  and  have  been  known,  called,  and  taken  for  bro- 
kers, and  dealing  in  brokerage  and  brokery,  who  of  antient 
times  used  to  sell  or  to  take  pawns,  &c."  The  brokers 
then  known  are  thus  described  as  negotiating  exchanges^ 
and  assisting  merchants  in  buying  and  selling.  The  sta- 
tute 8  &  9  fVill.  3,  c.  20,  by  which  the  first  government 
loan  was  raised,  speaks  of  a  new  description  of  brokers — 
persons  employed  in  buying  and  selling  tallies,  the  govern- 
ment securities  of  those  days;  these  have  since  been  called 
stock-brokers.  The  statute  8  &  9  Will.  8,  c.  82,  "An  act 
to  restrain  the  number  and  ill  practice  of  brokers  a&d 
stock-jobbers"— after  reciting,  "that  brokers  had  been  an- 
tiently  admitted  for  the  making  and  concluding  bargains 
and  contracts  concerning  goods,  wares,  and  merchandizes/ 
and  monies  taken  up  by  exchange,  and  for  negotiating  bills  of 
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exchange  between  merchant  and  merchant;  and  that  these 
bad  been  used  to  raise  and  fall  the  value  of  tallies,  govern- 
ment debts,  and  bank-stock,  for  their  own  private  inter- 
est"— with  a  view  to  prevent  the  increase,  and  to  regulate 
the  practice  of  these  persons — enacts,  *'  that  no  person  shall 
exercise  the  business  of  a  broker,  or  act  as  such  in  the 
making  bargains  concerning  wares  and  merchandizes  to  be 
bought  and  sold,  or  monies  to  be  taken  up  by  exchange  or 
tallies,  &c.  (enumerating  the  various  sorts  of  bills  and  se- 
curities for  monej  then  usually  bought  and  sold),  until  such 
person  be  admitted  a  broker."  The  statute  further  provides 
that  such  persons  shall  take  an  oath  and  give  bond  duly  to 
practise  the  business  of  a  broker  according  to  the  provisions 
of  the  act.  All  its  provisions  apply  to  the  buying  and  selling 
of  goods  and  government  securities,  and  not  to  persons  em- 
ployed in  freighting  and  letting  ships  to  hire.  That  sta- 
tute was  only  in  force  during  three  years.  The  statute  6 
Atme,  c.  16,  was  passed  to  supply  its  place.  One  object 
of  that  act  was  to  give  a  compensation  to  the  then  existing 
garbler  of  spices,  an  oflSce  that  had  become  useless,  but  in 
which  that  individual  had  a  vested  interest.  The  4th  sec- 
•iion  enacted,  that  **  all  persons  that  should  act  as  brokers 
within  the  city  p{  London  and  liberties  thereof,  should  from 
time  to  time  be  admitted  so  to  do  by  the  Court  of  mayor 
and  aldermen  of  the  said  city  for  the  time  being,  under 
such  restrictions  for  their  honest  and  good  behaviour  as 
that  Court  should  think  fit  and  reasonable."  The  persons 
Vieant  by  the  term  '.'  brokers,"  must  be  those  who  were 
then  known  as  such,  and  were  spoken  of  by  the  previous 
statutes,  and  by  the  law  writers  of  the  period.  .Ship- 
brokers  are  not  referred  to.  Theirs  is  a  business  that 
was  not  then  in  existence.  The  shippers  of  goods  then 
had  vessels  of  their  own,  or,  if  they  hired  ships,  they  did 
so  without  the  aid  of  a  broker.  At  all  events,  if  these 
brokers  were  then  an  existing  class,  they  are  not  embraced 


$76 


CASES  IN  TRINITY  TBRM 


U 


in  either  of  the  statutes.  In  Janssen  v.  Green  {ay,  whieh 
was  an  action  brought  by  the  Chamberlain  of  London 
against  the  defendant  for  penalties  for  acting  as  a  stock- 
broker,  not  being  duly  qualified.  Lord  Mansfield  said: 
^  Sir  J,  Barnard's  act  is  conclusiie*  It -directs  that  ever; 
broker  or  other  person  who  shall  negotiate  oif  act  as  a 
broker,  receiving  brokerage,  in  the  buying  or  selling  oi 
otherwise  disposing  of  any  of  the  said  public  or  join^ 
stocks,  or  other  public  securities,  shall  keep  a  book,  which 
^hall  be  calfed  the  *  broker's  book.'  Can  words  mora 
strongly  express  what  the  Parliament  meant  by  a  broker!'' 
And  Mr.  Justice  Yates  said:  ''  We  will  follow  the  parlia*^ 
mentary  idea  of  a  broker."  We  most  do  the  like;  but  we 
should  not  follow  the  parliamentary  idea  of.  the  term  bro^ 
ker,  if  we  were  to  hold  parties  to  be  within  it  who*  are 
in  no  way  concerned  in  buying  or  selling  goodst  or  gpvem- 
ment  securities  of  any  sort,  bat  who  only  act  as  agents  in 
the  letting  and  hiring  of  ships,  or  procuring  for  them  pas- 
sengers and  cargoes.  The  57  Geo.  ^  c.  Ix.  is  expressly 
confined  to  such  brokers  as  are  described  in  the  stalote  of 
Anne*  It  repeals  that  statute  as  to  the  penalty,  which  it 
increases  to  100^  We  are  clearly  of  opinion,  that  the  class 
of  persons  to  which  the  plaintiff  belongs,  are  not  properlj 
brokers,  but  merely  agents  j  or,  at  all  events^  that  they  do 
not  fall  within  the  species  of  brokers  contemplated  by  dM 
Legislature  at  the  time  of  the  passing  of  the  statute  of 
Anne* 

The  rule  that  has  been  obtained  for  settifig  aside  the 
nonsuit,  and  for  a  new  trial,  must  therefore  be  made  ab* 
solute.   . 

Rule  absolute* 

(a)  4  Burr.  2IOa 
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Gauoway  o.  Bird  and  Another.  j„^  30m. 

T^HIS  was  an  action  of  replevin.    The  declaration  stated  RepieviDUeson- 
tfaat  the  defendants,  on  the  25th  January,  1826,  in  a  cer^.  '^eTa^uri^- 
lain  warehouse  at  Birmingham,  took  the  goods  of  the  plain-  ^^f  ^'^  ^ 
tiff,  to  wit,  &c.,  of  great  value,  to  wit,  of  the  value  of  simply  detained 
fiOO/.,  and  unjustly  detained  them,  against  Sureties  &c.,        wbomtheyhave 
The  defendants  avowed  the  taking  of  the  goods  in  the  ^'^^^^^cl 
wareliouse  in  which  &c.,  and  justly  &c.,  because  they  said 
that  the  defendants,  long  before  the  said  time  when  &c, 
in  the  declaration  mentioned,  and  from  thence  thitherto^ 
were  carriers  and  lightermen  from  Birmingham  to  London, 
and  Ae  trade  and  business  of  carriers  and  lightermen  of 
goods  and  merehtadice  for  hire  Used,  exercised,  followed, 
and  carried  on^  to  wit,  at  &c.;  and  the  defendants  further 
said,  that,  theretofore,  and  before  the  said  time  when  &o.» 
to  wit,  on  &c.|  at  &c.  aforesaid,  one  Charles  Bache  was 
the  consignor,  and  the  plaintiff  the  consignee  of  the  goods 
and  chattels  in  the  declaration  mentioned,  and  the  aaid 
goods  and  chattels  were  delivered  to,  and  then  and  there 
came  into  the  custody  and  possession  of  the  defendants  a$ 
such  carriers  and  lightermen  as  aforesaid,  to  be  carried 
and  conveyed  by  the  defendants  to  the  plaintiff,  with  the 
knowledge  and  consent  of  the  plaintiff  in  that  behalf,  for 
iVe^ht  and  reward  theretofore  payable  by  the  said  CharleM 
Bache  to  the  defendants  in  that  behalf;  and  the  defendants, 
as  sudi  carriers  and  lightermen  as  aforesaid,  then  and 
therd  took  the  said  goods  and  chattels  into  their  possession, 
and  the  same  remained  and  were  in  the  custody  and  pos- 
session of  the  defendants  as  such  carriers  and  lightermen 
as  aforesaid,  until  and  at  the  said  time  when  &c.  in  the 
declaration  mentioned;  and  before  the  plaintiff  had  any 
property  in  the  said  goods  and  chattels,  to  wit,  on  &c.,  tbq 
defendants  had  given  notice  to  the  said  Charles  Bache 
that  they  the  defendants  would  hold  and  retain  all  goods 
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1 W.        delivered  to  tbeoii  or  which  should  thereafter  come  to  their 
hands  and  possession,  not  only  for  the  freight  and  charges 
upon  such  goods,  but  also  for  all  monies  due  to  them  on 
any  other  account  from  him  the  said  Charles  Backe  to  the 
defendants;  and  the  defendants  further  said,  that,  at  the 
time  the  said  goods  and  chattels  in  the  said  declaration  were 
delirered  to  the  defendants  as  aforesaid,  for  the  purpose 
aforesaid,  the  said  Charles  Baehe  was,  and  from  thence 
thitherto  had  been,  and  still  was,  indebted  to  the  defend- 
ants in  a  large  sum  of  money,  to  wit,  the  sum  of  543^  2sm 
11  dL  of  lawful  &c.,  upon  the  balance  of  accounts  between 
them,  for  and  in  respect  of  the  freight  of  divers  other  goods 
and  chattels  by  the  defendants  as  such  carriers  and  lighter- 
men before  then  carried  and  conveyed  for  the  said  Charles 
Baehe,  and  also  for  and  in  respect  of  wharfage,  fees, 
and  dues  before  then  paid  by  the  defendants  for  the  said 
Charles  Baehe  in  respect  of  the  goods  and  chattels,  in- 
cluding the  freight  of  the  said  goods  and  chattels  in  the 
declaration  mentioned,  to  wit,  at  &c.  aforesaid;  and  there^ 
upon,  and  by  means  of  the  premises  aforesaid,  the  defend- 
ants, at  the  said  time  when  &c.  in  the  declaration  mention* 
ed,  claimed  to  have,  and  lawfully  hadi  a  lien  on  the  said 
goods  and  chattels  therein  mentioned,  and  were  entitled  to 
retain  and  hold  the  same  for  a  large  sum  of  money,  to  wit, 
the  said  sum  of  54<S/.  2s.  lid.  so  due  and  owing  from  the 
said  Charles  Baehe  to  the  defendants  as  such  carriers  and 
lightermen  as  aforesaid,  until  the  said  lien  was  duly  satts^ 
fied  or  paid,  or  the  amount  thereof  duly  tendered  to  them: 
and  by  reason  thereof  the  defendants  did  detain  and  stiU 
detuned  the  same  goods  and  chattels,  as  they  lawfully 
might  for  the  cause  aforesaid. 

To  this  avowry,  the  plaintiff  pleaded  thirteen  pleas  in 
bar,  on  each  of  which  issue  was  joined,  with  the  eaception 
of  the  seventh  and  thirteenth. 

The  seventh  plea  in  bar  stated — that,  at  the  time  of  the 
delivery  of  the  said  goods  and  chattels  to  the  defendanta 
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as  aforesaid,  and  before  the  plaintiff  had  any  notice  of  the 
notice  so  given  by  the  defendants  to  the  said  Charle^^ 
Bache  as  in  the  said  first  avowry  mentioned,  to  wit,  at  &e. 
aforesaid,  the  plaintiff  had  accepted  a  bill  of  exchange 
drawn  by  the  said  Charles  Bache  upon  the  plaintiff  for 
400/.,  for  and  on  account  of,  and  in  part  payment  for  the 
said  goods  and  chattels  so  delivered  as  aforesaid,  and  which 
said  bill  of  exchange  was  duly  paid  by  the  plaintiff* 

The  thirteenth  plea  in  bar  stated — that,  before  and  at 
the  time  of  the  delivery  of  the  said  goods  and  chattels  to 
the  defendants,  the  plaintiff  had  no  notice  of  the  notice 
given  by  the  defendants  to  the  said  Charles  Bache  as  in 
the  said  first  avowry  alleged. 

The  defendants — ^protesting  that  the  seventh  plea  in  bar 
was  wholly  insufficient  in  law,  nevertheless  replied  there- 
to— that  the  defendants  had  not  at  any  time  before  the  said 
time  when  &c.  in  the  said  declaration  mentioned,  any  no-* 
tiee  from  the  plaintiff  or  the  said  Charles  Bache^  or  others- 
wise,  that  the  plaintiff  had  accepted  the  said  bill  of  ex-v 
change  in  that  plea  in  that  behalf  mentioned;  and  demur- 
red generally  to  the  thirteenth  jJea. 

The  plaintiff  joined  in  demurrer  to  the  thirteenth  plea, 
and  demurred  generally  to  the  replication  to  the  seventh 
plea;  whereupon  the  defendants  also  joined  in  demurrer. 

The  demurrers  came  on  for  argument  on  a  former  d&y 
in  this  term.  The  points  submitted  for  argument  were — 
first,  whether  the  carriers  of  goods  for  hire  can  detain 
them  from  the  consignee,  by  virtue  of  a  general  lien  for  a 
debt  owing  by  the  consignor,  without  notice  to  the  consig- 
nee of  such  lien  being  claimed — secondly,  whether,  sup^ 
posing  a  general  lien  to  exist  as  against  the  consignor,  the 
fact  of  the  consignee  s  having  paid  for  the  goods  would 
prevent  such  lien  operating  against  him— thirdly,  on  the 
general  validity  and  effect  of  the  notiee  set  out  in  the  first 
avowry. 


sm 
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Mr.  Seijeant  WUde,  for  the  plaiiitiff.-«-It  appears  hf 
the  avowry  that  the  goods  in  question  were  received  by 
the  avowants  under  an  express  contract,  which  is  incoii- 
sistenC  with  a  cUdm  of  Hen.  In  the  case  of  Rushforth  y, 
H€i^^ld{a)y  it  was  held^  that  the  lien  of  a  coowion  carrier 
Soft  his  general  balance,  however  it  way  arise  in  point  of 
\tm  fVom  an  implied  agreement,  to  be  inferred  from  a  go- 
neral  naage  of  trade,  proved  by  clear  and  satuCM^tory  iiw 
Mtnees  euildently  numerous  and  general  to  vrarraut  ao 
extensive  a  conclusion  affecting  the  custom  of  the  reafani 
yet  is  not  to  be  favoured,  nor  can  be  supported  by  a  few 
recent  instances  of  detention  of  goods  by  four  or  five  car- 
riers for  their  general  balance:  but  that  such  a  lien  may 
be  inferred  from  evidence  of  the  particular  mode  of  deal- 
ing between  the  respective  parties*  HerCj  the.  goods  were 
delivered  to  the  avowants  upon  a  contract  to  carry  to  the 
consignee  fixr.  certain  charges  upon  the  particular  goods; 
and,inasmuob  as  the  general  lien  claimed  by  them  oan  only 
exist  by  virtue  of  a  contract  express  or  implied,  they  ought 
to  have  s^ewn  such  contract  in  their  avowry.  Replevia 
may  be. maintained  wherever  the  goods  of  another  are  un-* 
justly  or  wrongfully  taken*  Btdlef^M  Nisi  Prius  {b).  Shat^ 
nw  V.  SAaman  (c).  Qmyns's  Digest  {d).  In  Dore  v, 
WHfitMmmp  Ixxe^  EUembarotigh  md  (e)^  **  that  the  bring- 
ing an  action  of  trover  was  not  the  most  convenient  reme- 
dy in  a  ease  of  this  nature;  and  that  he  had  heard  Mr. 
'^4iUaee  express  his  surprise  that  the  remedy  .by  rei^vin 
was.  not  more  frequently  resorted  to,  by  means  of  which 
the  party  might  obtain  possession  of  the  specific  chattel  of 
which  be  bad  been  deprivedi  instead  of  an  action  of  trover, 
in  which  he  could  recover  damages  only.**  Here,  the  ori- 
ginal taking  was  clearly  tortious,  inasmuch  as  the  avow* 

(a)  6  East,  519;  S.  C.  2  Smith,         (r)  1  Sch.  &  Lefr.  d24. 
624.  {d)  Tit.  <<  SspUvin,  (A.),  (B.> 

(6)  7th  edit.,  by  Brid||fman,  62.         (e)  2  Stsrk.  288. 
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mUts  never  meant  to  perfona  the  contract  upon  whkh  they      ^^iVt 
received  the  goods, 

Mr.  Seqoant  Taddtt9  oaii/ra.-^Replevia  doee  not  lie 
vbere  the  goods  are  delivered  on  a  contraet;  there  nuat 
he  a  wrongful  taking  or  detainer.  Camjfns's  DigeH  («). 
JXocmV  Ahridgmeni  (6).  Coke  LiMekm  (e).  Statute  of 
Marlbridge  (d).  Statute  of  We^tminHer  2nd  (e).  BUieh^ 
^one'9Comm(miuries{/),    WiUe9{g),  SirmngB^h).    Yttm 

Mr«  Serjeant  Wilde  was  heard  in  reply. 

Cur.  adv.  tuU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court: — 

This  was  an  action  of  replevin.  The  goods  for  which 
the  action  was  brought  were  delivered  to  the  avowants 
upon  a  contract  to  carry  for  hire.  There  is  no  express 
authority  to  bfe  found  upon  the  subject;  but  we  may  take 
it  for  granted,  that  replevin  can  only  be  maintained  where 
the  goods  are  taienj  not  where  they  have  been  delivered 
tipon  a  contract,  as  here.  The  form  of  the  pleadings  na- 
turally leads  to  this  conclusion.  The  declaration  states 
that  the  defendant  ^  took  and  unjustly  detained**  the  goods 
of  the  plaintiff,  and  the  general  issue  is,  noA  cepiL  No  case 
Us  to  be  found  in  any  of  the  books  where  replevin  has  been 
held  to  be  maintainable,  except  where  the  property  has 
been  actually  taken. 

Judgment  for  the  avowants. 


(a)  Tit. "  Replevin,'*  (A.).  (/)  Vol.  3,  c.  9. 

(6)  Tit.  "  Replevin,*"  (A.).  (g)  Page  673,  n. 

(c)  Page  145  b.  (A)  Vol.  2,  p.  1 184. 

(i^  52  Hen.  3,  c.  21.  (i)  7  Hen.  4. 
(c)  13Bdw.  l,8Ubt.  l,e.2. 


statute  of  frauds. 


CASES  IN  XRINITT 


?^**^*^*  BeESTON  V.  CoLLYER, 

Jme  30M.       _, 

A  general  hiring  1  HIS  was  an  actiOD  of  assumpsii  on  a  special  agreement 

Wrtng  fot  a  *  pf  hiring  and  service.  The  declaration  stated— that,  on  the 

fi^'yw  to*""  '®*  ^arch,  1793,  in  consideration  that  the  plaintiflf,  at  the 

year  for  so  long  special  instance  and  request  of  the  defendant,  would  enter 

ties  should  re-  into  his  service  as  a  clerk  at  a  certain  yearly  salary,  the 

^!i^7iQdmay  f^^fendant  undertook  to  retain  the  plaintiff  as  such  clerk, 

be  so  described  and  to  Continue  him  for  one  whole  year  from  the  day  and 

in  the  dedara-  .  .     .«* 

tion;  and  such  year  aforesaid,  and  afterwards,  so  long  as  the  said  plaintiff 
i^hTringis^noT  ^^^  defendant  should  respectrvely  please,  until  the  eapi- 
fhfi^u^  bdng  ^^^^  ^^  ^^^  current  year  from  the  said  1st  of  March; 
paid  monthly;  that  the  plaintiff  remained  in  the  senrice  of  the. defendant, 
tnct'wtthirrhe  on  the  terms  aforesaid,  until  the  23rd  December^  1826,  and 
was  ready  and  willing  to  continue  in  such  service  until  the 
expiration  of  the  current  year;  yet  that  the  defendant 
wrongfully  dismissed  him. 

The  cause  was  tried  before  Lord  Chief  Justice  Besi^  at 
the  Sittings  at  Westminster  before  this  term.  The  plain- 
tiff*'s  son  proved  that  he  was  in  the  defendant's  counting- 
house,  assisting  his  father;  that,  on  the  24th  June,  1811, 
the  plaintiff  received  125/.  for  a  quarters  salary,  which 
was  entered  in  the  defendant's  books;  and  that  the  plain- 
tiff was  dismissed  on  a  quarter's  notice,  ending  on  the  23rd 
December,  1826. 

On  the  part  of  the  defendant,  it  was  contended,  that,  as 
there  was  no  special  agreement  proved,  the  hiring  must  be 
taken  to  have  been  general,  and  might  be  terminated  by  a 
quarter's  notice;  and  receipts  were  produced,  shewing  the 
plaintiff's  salary  to  have  been  paid  monthly  for  six  or  se- 
ven years  past. 

His  Lordship  told  the  Jury,  that  the  payment  of  the 
quarter's  salary  in  1811,  was  evidence  of  a  yearly  hiring, 
though  the  salary  was  at  a  subsequent  period  paid  month- 
ly; that  the  rule  as  to  the  hiring  of  menial  servants,  upon  the 
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tenxi8  of  a  month's  notice  or  a  month's  pay,  did  not  apply 
to  persons  in  the  situation  of  the  plaintiff;  and  that,  where 
there  was  no  evidence  as  to  the  precise  period  of  the  hir^ 
ing,  it  must  be  taken  to  be  determuiable  at  the  end  of  the 
year,  though,  in  the  case  of  improper  conduct,  the  party 
might  be  dismissed  insianier. 

The  Jury  returned  a  verdict  for  the  plaintiff,  for  the 
balance  claimed — 8S^ 

Mr.  Serjeant  Wilder  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered. — He  submitted  that  the  declaration  was 
not  supported  by  the  evidence;  that  the  original  contract 
was  not  intended  to  cover  prospective  years;  th«t  a  hiring 
without  stipulation  is  not  a  yearly  hiring,  but,  by  general 
custom,  determinable  by  a  reasonable  notice;  and  that  the 
contract  could  not  be  proved  by  parol,  but  should  have 
been  in  writing. 

Mr.  Serjeant  Spankie  now  shewed  cause. — Besides  the 
presumption  in  favour  of  a  yearly  hiring,  there  was  evi- 
dence enough  to  warrant  the  finding  of  the  Jury,  viz,  the 
payment  of  a  quarter's  salary.  In  settlement  cases,  proof 
that  wages  are  paid  monthly  or  weekly  does  not  rebut  the 
inference  of  a  yearly  hiring;  a  fortiori^  then,  in  a  case 
like  the  present. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — There  was 
no  sufficient  evidence  of  a  yearly  hiring.  The  only"  fact 
offered  in  evidence  to  raise  the  presumption  of  such  a  hir- 
ing, was  the  payment  of  one  quarter's  salary  in  the  year 
1811.  The  contract  declared  on  is  only  a  contract  of  hir- 
ing for  one  year.  In  Johnson  v.  HuddlestoneXa),  a  demise 
from  the  26th  March,  for  one  year  next  ensuing,  and .  so 

(a)  4  Barn.  &  Cress.  922;  S.  C  7  Dow.  &  Ryl.  411. 


jy^  ftom  year  to  year,  for  bo  long  as  the  landlord  and  ten- 
ant should  respectively  please,  was  held  to  constitute  a  te- 
nancy from  year  to  yean  Here,  however,  the  contract  is 
imperfectly  stated.  Besides,  supposing  the  contract  to 
have  been  for  more  than  a  year,  it  could  only  be  evidenced 
by  writing.  In  Bracegirdle  v.  Hecdd  (a),  a  contract  for  a 
year*s  service  to  commence  at  a  subsequent  day,  not  being 
a  contract  to  be  performed  within  a  year,  was  held  to  be 
within  the  statute  of  frauds.  In  the  case  of  agricultural 
servants,  where  nothing  is  said  as  to  the  period  of  service, 
the  hiring  is  not  always  a  hiring  for  a  year :  it  is  to  be  in- 
ferred from  the  facts. 

Lord  Chief  Justice  Best. — No  doubt  can  be  entertained 
as  to  the  justice  of  this  case.     The  defendant  has  suggest- 
ed no  reason  for  putting  an  end  to  the  service  of  the  plain- 
tiff.    It  would  be  absurd  and  unjust  to  hold  that  a  person 
in  the  situation  in  life  of  this  plaintiff  could  be  thus  abrupt- 
ly dismissed.    I  was  of  opinion  at  the  trial,  that,  if  a  man 
hires  a  servant,  nothing  being  said  to  the  contrary,  the 
hiring  is  for  a  year:  and  that,  if  the  service  continues  for 
five  or  six  years,  or  more,  the  Jury  would  be  warranted  in 
presuming  it  to  be,  not  a  hiring  for  one  year,  but  for  a 
year  in  the  first  instance,  and  so  on,  without  a  new  bar- 
gain, for  so  long  as  the  parties  respectively  might  please. 
There  is  no  need  for  such  a  contract  being  in  writing.   If 
a  contract  be  express  not  to  be  performed  within  a  year, 
it  must  undoubtedly  be  in  writing,  but  where  the  contract 
is  not  express,  but  only  implied  from  the  circumstances, 
I  apprehend  it  would  be  very  difficult  to  put  it  in  writing. 
I  think  the  Jury  were  warranted  in  implying,  after  die 
second  year,  that  the  parties  bargained  for  another  year, 
and  so  on  till  the  contract  should  be  duly  put  an  end  to. 
I  do  not  conceive  it  to  be  necessary  now  to  say  whether 

{a)  1  Bam.  &  Aid.  722. 
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the  notice  to  determfaie  such  a  contract  as  thb  should  be 
a  three  or  a  six  months'  notice*  or  whether  any  notice  at 
all  is  requisite.  It  is  enough  to  say,  that,  after  the 
plaintiff's  service  had  continued  for  so  many  years*  we 
must  imply  a  contract  by  the  year*  which  it  was  not 
competent  to  the  defendant  to  put  an  end  to  at  a  mo- 
ment* without  a  reasonable  cause.  Before  the  expiration 
of  the  current  year*  the  defendant  did  put  an  end  to  the 
contract*  without  any  reason.  This  he  clearly  had  no 
right  to  do*  and  therefore  I  see  no  reason  to  be  dissatisfied 
with  the  finding  of  the  Jury.  The  action  for  use  and  oc- 
cupation depends  upon  the  same  principles  as  those  which,, 
formed  the  grounds  of  my  direction  to  the  Jury  in  the  pre- 
sent case.  The  contract  was  at  first  only  for  a  year*  and 
on  the  commencement  of  the  second  year*  a  new  contract 
for  that  year  supervened*  and  so  on  from  year  to  year,  as 
described  in  the  declaration,  for  so  long  as  the  parties 
should  respectively  please.  The  case  of  a  tenancy  from  year 
to  year  is  not  exactly  like  this ;  for  the  tenancy  is  only  deter- 
minable by  a  SIX  months*  notice  to  quit*  which  six  months 
must  expire  at  the  same  period  of  the  year  at  which  the 
tenancy  commenced :  and  we  do  not  say  that  the  like  terms 
are  to  be  engrafted  upon  a  contract  like  this.  I  think  the 
contract  is  aptly  described  in  the  first  count  of  the  de- 
claration* as  a  contract  for  one  whple  year  from  the  1st 
March,  1793*  and  afterwards*  so  long  as  the  plaintiff  and 
defendant  should  respectively  please*  until  the  expiration 
of  the  current  year.  That  allegation  has  been  proved  by 
legal  evidence;  not  by  evidence  of  an  express  contract* 
but  of  circumstances  whence  such  a  contract  may  be  im- 
plied ^  and  not  capable  of  being  reduced  into  writing. 

Mr.  Justice  Park. — In  deciding  this  case  it  is  necessary 
to  consider  its  analogy  to  the  case  of  a  tenant  at  will.  The 
question  is*  whether  the  plaintiff*  who  has  for  so  many  years 
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faithfully  served  the  defendant  in  the  capacity  of  clerk,  is 
liable  to  be  dismissed  without  notice  in  the  middle  of  a 
year*  In  the  case  of  menial  servants,  if  they  remain  in 
service  a  year,  they  gain  a  settlement;  and  yet,  by  the  cus- 
tom respecting  that  kind  of  servants,  they  may  be  dismiss- « 
ed  at  a  month's  notice,  or  on  payment  of  a  month's  wages: 
but  that  custom  does  not  apply  to  persons  in  the  situation  of 
this  plaintiff*  I  am  of  opinion  that  the  evidence  was  suf- 
ficient to  support  the  declaration.  The  payment  of  the 
plaintiff's  salary  monthly  was  not  inconsistent  with  a  year* 
ly  hiring;  it  made  no  alteration  in  the  contract.  If  there 
had  been  any  cause  for  the  plaintiff's  dismissal,  the  case 
would  have  been  different;  but  none  is  assigned.  There 
was  enough  evidence  to  go  to  the  Jury;  and  I  approve  of 
their  finding.  One  holding  such  a  situation  as  this  plain- 
tiff has  held  for  so  many  years,  must  be  a  person  of  no  or; 
dinary  attainments ;  he  must  at  least  be  a  good  accountant 
Such  a  person  is  not  to  be  treated  like  a  common  menial. 

Mr.  Justice  Burrouoh. — I  have  attentively  read  through 
the  declaration,  and  cannot  discover  any  thing  objection- 
able in  it.  The  evidence  given  at  the  trial  was  sufficient 
,to  support  it.  I  perceive  nothing  wrong  either  in  the  Lord 
Chief  Justice's  mode  of  leaving  the  question  to  the  Jury,  or 
in  the  verdict.  The  defendant  might  undoubtedly  have 
put  an  end  to  the  contract  at  the  expiration  of  any  one 
year,  upon  a  reasonable  notice ;  but  he  was  bound  to  re- 
tain the  plaintiff  in  his  service  until  the  end  of  the  current 
year,  unless  he  had  misconducted  himself.  Nothing  of 
that  kind,  however,  was  insinuated. 

Mr.  Justice  Gaselee. — The  rule  is,  that  a  general  hiring 
is  a  hiring  for  a  year.  To  this  rule,  however,  there  are  some 
exceptions.  Domestic  servants,  though  hired  for  a  year, 
may  by  the  custom,  be  dismissed  on  a  month's  notice,  or 
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payment  of  a  month's  wages.  We  have  no  evidence  as  to 
any  custom  with  respect  to  clerks*  to  shew  that  they  are 
excepted  from  the  general  rule.  We  must^  therefore,  ap- 
ply the  general  rule  to  this  case*  I  am  of  opinion  that 
this  was  a  yearly  hiring,  and  that  the  defendant  had  no 
right  to  dismiss  the  plaintiff  from  his  service  before  the 
expiration  of  the  current  year. 

Rule  discharged* 


CoiiLYXR  r.  WiLLOCK  and  Others,  Executors  of  Willock,      Sahtrday. 
deceased.  June^th. 

J  HIS  was  an  action  of  assMmpsii  for  money  had  and  re-  Paymmtofa 
ceived  by  the  testator  to  the  use  of  the  plaintiff.    The  de-  ^J^^^ 
fendants  pleaded  the  general  issue  and  the  statute  of  limi-  Umiudou,  4oes 

■^  **  not  reTivc  the 

tations.  pvt]r'«  date  tor 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit.  *"'«'^*«*«^ 
tings  at  Wesiminsier  after  the  last  term,  it  appeared,  that, 
in  the  year  1818,  the  testator,  an  auctioneer,  sold  by 
auction  to  the  plaintiff,  amongst  other  property,  a  cottage 
and  land.    The  condition  of  sale  was  as  follows: — 

''That  the  purchasers  pay  down  immediately  into  the 
hands  of  Mr.  Willockt  a  deposit  of  SO/,  per  cent,  for  lots  1, 
2,  3,  4,  6,  7,  8,  9,  and  10,  and  15/.  per  eemt.  for  lot  5,  in 
part  of  the  purchase-money,  and  sign  an  agreement  to  com- 
plete their  purchase-money  on  or  before  Michdelnuu^day, 
1818,  upon  having  good  titles  made  to  them;  and, if  from 
any  cause  whatever  the  purchase  of  any  lot  or  lots  be  not 
then  completed,  the  purchase-money  for  such  lots  shall 
immediately  be  invested  in  Exchequer  Bills  in  the  joint 
names  of  the  vendors  and  purchasers,  until  such  purchase 
or  purchases  shall  be  completed." 

No  title  was  ever  made  to  lot  5.  The  title  to  the  other 
lots  was  contested  in  Chancery  until  the  year  ISSS^ 
The  present  action  was  commenced  in  Michaelmas  Term, 

VOL.  XII.  o  o 
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182^  1886,  to  recover  the  deposit  of  201.  pmd  upon  lot  5,  viA 
interest  thereon.  The  defendtnts  had,  be&re  the  -coo»- 
menoement  of  the  action^  tendered  the  SOL,  which  was  af- 
terwards paid  into  Court;  but  they  refuMcd  to  pay  iniereti: 
«nd  it  was  contended  at  the  trial,  that  the  statute  of  lunitsp 
tions  was  a  liar  to  any  chum  which  the  defendants  did  net 
acknowledge.  On  the  part  of  the  plaintiff^  it  was  insistsdy 
that^  by  payment  of  the  deposit  into  Courts  the  defendants 
had  waived  their  defence  under  the  statute,  and  that  the 
interest  must  necessarily  foHqw  the  principal. 

A  verdict  was  taken  for  the  plaintiff  for  10/. — being  6L 
ibr  interest,  and  £/.  for  expenses  incurred  in  the  business 
in  the  year  18SS — with  liberty  to  the  defendants  to  move 
to  enter  a  nonsuit. 

Mr.  Serjeant  Wilder  accordingly,  on  a  fbrmer  day  in 
this  term,  obtained  a  rule  nisi. 

.  Mr.  Serjeant  Taddy  now  shewed  cause. — The  contract 
to  pay  interest  is  admitted  by  the  tender  and  payment  into 
Court  of  the  principal.  A  contract  for  payment  of  tntc^ 
est  necessarily  arises  out  of  the  condition  of  sale,  by  whi^h 
it  was  stipulated  that  the  deposits  should  be  invested  in 
JCiccheqiier  Bills,  which  bear  interest;  although  otherwise 
the  auctioneer  might  not  be  liable  for  interest. 

Mr.  Serjeant  Ifitde,  in  support  of  las  rule« — The  ooo> 
dition  as  to  the  investment  in  Exchequer  Bills  does  not  ap- 
pty  to  the  deposits,  but  to  the  purchase-money.  The  pay- 
ment  of  the  principal  did  not  necessarily  adnrit  the  de^ 
iendants'  liability  for  interest 

Lord  Chief  Justice  Best.— The  question  is,  whedier  the 
payment  of  the  principal  has  deprived  the  defendants  of 
their,  right  to- insist  upon  the  statute  of  limitations  as  a  de« 
fence  against  the  claim  for  interest.     To  take  a  case  out 
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of  that  statute,  there  must  be  a  promisei  express  or  im- 
plied, to  ereate  a  new  debt.  The  payment  of  the  princi- 
pal does  not  raise  any  implied  promise  to  pay  interest. 
OiTing  the  fullest  effect  to  the  evidence  adduced,  I  do  not 
think  enough  was  shewn  to  take  the  case  out  of  tbe  statute* 
I  am  therefore  of  opinion  that  the  plaintiff  must  be  moot 
jasuted* 


1827. 


Mr*  Justice  P^rk. — Generally  speaking,  an  auctioneer 
is  not  liable  for  interest.  It  would,  I  think,  be  rather  4 
ibrced  construction,  to  say  that  the  principal  necessaiily 
draws  the  interest  after  it  The  presumption  naturally 
arising  out  of  the  payment  by  the  defendants  of  SOl^g  i^ 
that  they  hold  themselves  responsible  for  no  more. 


The  rest  of  the  Court  concurring- 


Rule  absolute. 


Henhinos  v.  Rothschild*  Monday, 

^««  Jii/y  2itd. 

ItllS  was  an  action  of  assumpsit  for  money  had  and  re-  Ttie  defendant* 

The  •*<»*""^'"*^*c*" 


or,  sold  to  one 
£.  certain  Nea» 
poUtm  Stock, 
recemng  from 
him  a  deposit 
oflOtpcr  een/.. 


ceived  by  the  defendant  to  the  use  of  the  plaintiff, 
declaration  contained  the  common  money  counts.    The 
defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Burroughs  the  Jury 
found  for  the  plaintiff  for  8S3/.  8«.,  by  a  special  verdict,  •ndgiWnghim 
of  which  the  following  is  the  substance:-—  entitling /a« 

beartr  to  certi- 
ficates for  a  cer- 
tain amount  of  stodc,  on  payment  of  the  balance  ob  or  before  the  1st  February^  182S.  These  scrip- 
reoeipu  were  sold  by  L.  to  the  plaintiff.  Before  the  day  for  payment  of  the  balances,  the  defend- 
ant issued  a  notice  to  the  holdert  of  scrip,  gnmling  upon  orrtidn  conditions  an  extension  of  the  time 
for  payment  of  the  balances  due  thereon,  and  requiring  those  who  wished  to  avail  themselves  of  this 
offer  to  send  their  receipts  to  his  office  to  be  marlied.  The  plaintiff  accordingly  aent  in  hb  receipu, 
which  were  marked  by  the  defendant  with  his  (the  pUintitTv)  name.  Another  notice  was  after' 
wards  Issued  by  the  defendant,  that,  unless  the  balances  were  paid  by  a  patiiailar  day,  he  would 
4ispoM  of  or  Iceep  the  certificates,  charging  the  parties  with  any  loss  that  foight  arise  thereon.  The 
forfeiture  of  the  deposits  was  not  a  condition  of  the  original  contract  The  plaintiff  failed  in  pay- 
ntnt  of  the  balance  by  the  time  aapolated,  and  the  defbndaoC  afiberwards  leAised  to  deliver  the 
certificates: — Held,  that  the  plaintiff  might  recover  the  amount  of  tlve  deposite  in  an  action  fur  money 
had  and  received  - 

oo2  » 


MO  CASES  IK  TRINI'TY  TSRH, 

iBSff.  ''That  the  defendant,  on  the  14th  October,  18SS,  made 

and  Bigned  six  receipts,  each  m  the  words  and  figures  fol- 
lowing:— 

*'  '  London,  I4l;h  October,  1882. 
*^  '  Neapolitan  Loan,  by  N.  M.  RothschUd,  contracted 
by  C.  M.  De  Rothschild 

"  *  Neapolitan  5  per  cent.  Certificates,  No. with 

niterest  from  the  1st  July,  1898. 

'  **  *  Received  one  hundred  and  thirty-seven  pounds, 
four  shillings,  and  eight  pence,  being  ten  per  cent,  on  Du* 
cats  500,  NeapoUtan  rentes. 

**  *  On  payment  of  the  balance  on  or  before  the  1st  Fe^ 
iruary,  18SS,  with  (out  per  cent*  interest  thereon  from  th6 
Idtfa  Oetoier,  18S2,  ilte  bearer  wiU  be  entitled  to  certifi- 
cates for  that  amount  of  stock,  with  interest  coupons  from 
the  first  Jufy,  18SS2. 

.      .  £     s.  d. 

'  Ducats  SOO  rentes,  at  80  per  cent.  Ex- 
change 4  fir.  40  c.  per  ducat,  and  SB  fi*. 
6SG.j>er£sterKng        ....    1ST2    6    5 
♦  Ten  per  cent,  deposit      -        -        -        -      137    4    8 


*  Balance  to  pay  the  1st  February,  18SS, 
with  four  ^ereenl.  interest  from  the  Ijith 
October,  182».        .        .        *        .        £l,gS5     1    9 

'  Entered,  C.  H.  Thiel. 

J.S*  Thompson* 

(Signed)    N.  M.  Rothschild: 

"  That,  upon  these  several  receipts,  the  defendant,  on 
the  14th  October,  18^,  received  from  one  Lowe  the  sum 
of  82SL  8s»  and  delivered  the  receipts  to  Lowe;  that 
the  receipts  came  uito  the  possession  of  the  plaintiff  in  the 
foliowmg  manner: — ^The  plaintiff  had  advanced  l,600f.  to 
Lowe  on  the  2nd  Notember,  183S,  on  the  credit  of  the  re* 
ceipts,  on  which  day  the  receipts  were  delivered  to  him  by 
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Ihc^  plaintiff,  and  on  the  3rd  December,  1822,  the  account 
was  settled,  by  the  plaintiff's  taking  the  receipts  in  part  pay- 
ment, at  the  rate  of  77i  per  cent.,  and  the  plaintiff  there- 
upon became  the  holder  of  such  receipts  for  his  own  bene- 
fit* ,  . 
''  That  the  defendant,  on  the  14th  and  Idth  Janmryi, 
182S,  caused  the  following  notice  and  advertisement  to  be 
inserted  in  a  public  newspaper,  called  '  Tke  TimeSf  of 
which  the  plaintiff  then  bad  notice: — 

«'  <  Neapolitan  Loan  of  1822. 

,  *'  *^^N.M.  Roth$eUld  beg»  to  notify  to  the  holders 
of  the  deposit  reo^pts  of  this  loan^  that  the  parties  may 
either  pay  them  in  full  on  the  Ist  February  next,  accord- 
ing to  agreement,  or  that  this  period  may  be  extended,  at 
their  option^  on  the  condition  of  a  fiirther  payment  of  4cni 
pfsr  ,centi  on  the  stock  being  made  on  the  Ist  February 
next,  with  the  interest  due  on  the  receipts  up  to  that  day; 
ten  per  cent,  on  do.  on  the  1st  of  March  next;  twenty j^er 
^ent.  on  do^on  the  IStb  April  next;  ten  per  c^.  on  do* 
pn  the  15th  ilfay  next;  and  the  remainder  on  the  15th 
July  next;  with  interest  at  the  rate  of  four  per  cent,  from 
the  1st  February,  {layable  as  these  amounts  become  due. 
At  the  time  the  foregoing  payments  are  made,  the  pasties 
will  be  allowed  to  receive  bonds  equivalent  to  the  amount 
~p«dy  or  as  nearly  so  as  the  case  will  admit.  Those  persons 
who  intend  availing  themselves  of  the  extension  here . 
granted,  are  desired  to  leave  their  receipts  at  Mr.  Roths" 
child's  counting-bouse  any.  day  between  the  20th  and  25th 
instant,  in  order  that  the  same  may  be  duly  marked,  and 
other  receipts  prepared  for  delivery  on  the  1st  February., 
''  '  New  Court,  h&ndon,  11th  January  1823/ 

**  Tbati  in  consequence  of  tbe  before^mentioned  adver* 
tisement,  the  plaintiff  caused  the  following  note  to  be  sent 
to  tbe  defendant,  which  was  received  by  him:—* 


«! 


KOtBSCllTlD* 


CASES  IN  TRINITT  TEltlf, 

t«27.  «  *  London,  «l8t  Jamory,  UtS. 

;-:;;;;'^^     ^^  ^N.M.RoihschUd,  Esq. 

•  Sir, — I  beg  leave  to  hand  you  the  inclosed  ten  per  cent 
scrip  certificates  of  the  Neapolitan  Loan,  amoun^g,  ssper 
specification  at  foot,  to  4,500  ducats  rentes,  on  the  capitri 
of  which  (13,350/.  17$.  6d.)  I  wiah  to  avail  myself  of  your 
dffer  to  pay  on  the  Ist  February  ten  per  cent,  only;  and  I 
request,  therefore,  that  you  will  have  the  goodness  to  cause 
the  certificates  to  be  prepared  to  that  efieet. 

a  F.  Henmngs: 

*^  That  the  six  several  receipts  were  left  at  the  defendant's 
eounting-house  on  the  same  itlst  January,  in  order  to  get 
them  marked ;  that  they  were  on  the  following  day  respect- 
ively marked  by  the  clerk  of  the  defendant,  and  by  his  au- 
ttiority,  pursuant  to  the  notice  and  advertisement  of  the 
11th  Jmmary,  ISSSt,  with  the  following  words  thereon— 
*'  4|$00  ducats,  per  C.  F.  Hennings,*  and  the  receipts  so 
marked  were  re-delivered  by  the  defendant  to  the  plaintiff; 
that  the  following  advertisement  waa  inserted  by  the  de- 
fendant in  a  public  newspaper  called  <  T/te  Times,'  pub- 
hshed  on  the  24th  January,  1833:— 

"  •  Neapolitan  Loan  of  1822. 

**  *  At  the  request  of  several  of  the  holders  of  the  Nea- 
/lo/i^aii  scrip-receipts,  a  further  extension  of  time  for  the  pay- 
ment of  the  balances  will  be  granted  by  Mr.  N.M,  Rothschild, 
as  foQows,  fur.  five  per  cent,  to  be  paid  on  the  1st  Febru* 
ary  next,  with  interest  due  on  the  receipts  np  to  that  day; 
five  per  cent,  on  do.  on  the  1st  March  next ;  ten  per  cent. 
on  do.  on  the  15th  April  next;  ten  per  cent,  on  do.  on  the 
ISthMay  next;  ten  per  cent,  on  do.  on  the  15th  June 
next;  ten  per  cent,  on  do.  on  the  15th  July  next}  and  the 
balance  on  the  15th  August  next:  with  interest  at  the  rate 
of  tovLt  per  cent,  from  the  Ist  February,  payable  as  the 
amounts  become  due. 
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'  "  The  parties  who  inteikd  availing  thexnselyes  of  thiff 
arraDgement  will  leave  their  receipts  at  Mr.  RothschUd^ 
countiDg-houte,  as  pointed  out  in  his  advertisement  of  the 
11th  instant,  in  order  that  new  scrip-receipts  of  eorres^ 
ponding  amounts  may  be  prepared  for  delivery  on  the  Ist 
of  Pebmarff  next. 

<'  '  New  Court,  London,  23rd  January,  1823.' 

That)  on  the  5th  February,  1823,  the  following  appear- 
ed:— 


"  *  NeapoUian  Loan  of  ] 

*'  '  Many  of  the  holders  of  Neapolitan  deposit  receipts 
having  failed  to  comply  with  the  tenour  of  those  engage- 
ments by  which  the  parties  were  required  to  pay  the  ba-. 
lances  thereof  on  the  1st  February,  182S,  with  the  inter- 
est accruing  up  to  that  day,  and  not  having  availed  them- 
selves of  the  terms  proposed  for  their  accommodation  in  the 
advertisements  of  the  1 1th  and  the  23rd  January  last,  pub- 
lic notice  is  given  by  N.  M.  Rothschild,  that  such  re- 
ceipts are  void,  that  the  deposit  money  is  forfeited*  and. 
that  all  obligation  has  ceased  on  his  part  to  deliver  certifi-. 
cates  at  a  future  period. 

**  *  Being  desirous,  however,  that  no  individual  should 
puffer  unknowingly  on  tliis  occasion,  Mr.  Rothschild  here- 
by notifies  that  he  will  grant  the  holders  of  his  receipts  an 
indulgence  of  one  week  from  this  date,,  either ^to  pay  the 
balances  due  by  them  on  the  1st  instant,  or  to  make  the . 
further  deposits  called  for  by  the  advertisements  of  the 
11th  and  23rd  Jaiifiary  last.  , 

"  *  New  Court,  6th  February,  1828/ 

**  That,  on  the  lltii  February,  1823,  tiie  foUowing  also : 
appeared: —  .     . 

"  '  Neapolitan  Loan  of  l622. 
"  *  Referring  to  the  several  advertisements  of  the  Uth 


HENllIlf«t 

v. 
ROTHSCBILO. 
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and  SSrd  Jaauatif  lait,  end  5tb  February  instaiit,  whnih 
have  appeared  in  the  public  papers,  giving  an  extension  of 
tiaae  for  payment  of  tbe  balances  due  upon  8crip-feceipt» 
for  tbe  NeapolUam  Lioan,  N.  M.  RothsckiU  informs  the 
h9ldera  of  scrip^receipti  that  the  loan  contracted  for  has 
been  paid,  and  the  stock  certificates  are  ready  for  delivery;.* 
and  he  begs  that  those  who  have  not  accepted  the  term& 
of  extension  of  payment  will  take  notice,  that,  unless  the 
terms  ace  acoepitedy  or  the  balances  and  interest  thereon 
paid,  on  or  before  the  SOth  February  instant,  he  will  con^. 
sider  that  such  holders  of  scrip-receipts  do.  not  intend  to 
complete  their  contracts,  and  will  not  hereafter  claim  cer- 
tificates* 

/'  *  N.  M.  RotkschiU  win,  therefore,  after  the  SOdiiRv 
bruary  instant,  dispose  of  or  keep  the  certificates,  and  put 
the  proceeds  or  value  of  them  to  the  credit  of  the  holders, 
on  account  of  the  balances  and  interest  due,  and  hold  them 
aitswerable  to  him  for  any  loss  or  deficiency.* 

'*  That^  on  the  llth  March  1823,  the  following  letter 
was  received  by  the  plaintiff,  written  by  Mr.  W.  H.  Green, 
who  is  the  attorney  upon  the  record  for  the  defendant  in 
this  action: — 

M  c  Sir,--I  am  desured  by  Mr.  N.  M.  RothsehUd  to 
express  to  you  his  surprise  that  you  have  not  yet  made  the 
further  payments  on  the  Neapolitan  scrip  engagements 
specified  in  your  letter  of  the  21st  January  last,  after  hav- 
iifg  there  stated  you  should  avail  yourself  of  the  terms  of 
his  offer.  With  every  desire  to  avoid  the  adoption  of 
measures  which  might  be  unpleasant  to  you,  he  cannot 
suffer  a  matter  of  this  consequence  to  remain  unsettled; 
and  my  instructions  are,  to  commence  proceedings  against 
you  forthwith,  if  these  payments   be    not  immediately 

™^^-  W.H.  Green.   • 

*'  'TaUv.HemUngs: 
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«•  *  That,  on  the  14th  Mag  following,  the  plaintiffoaOed  lO^ 
upoQ  the  defendant,  and  told  him  that  he  eame  to  receive 
or  pay  up  the  NeapolUam  certificates,  and  then  tendered 
to  the  defendant  ll,S7dA,  which  was  equal  to  the  amount 
of  the  iostalmeniB  stipulated  by  the  receipta  to  he  paid,  - 
and  five  per  eeni.  interest  thereon;  that  the  defendimt  re^ 
foaed  to  accept  this  sum,  and  said — **  You  are  too  late: 
you  must  go  to  my  lawy^.*' 

''  <  That,  on  the  28rd  Jwte  last,  the  plaintiff  addnessed 
the  fdlowing  letter  to  the  defendant: — 

''  '  Sir, — I  beg  leave  to  say  I  agfdn  offer  to  pay  you  the 
balance,  with  interest  up  to  the  present  time,  remaining 
due  upon  the  scrip-receipts,  4,500  ducats,  NeapoUtan 
retUe^  upon  having  the  stock  certificates,  with  ioietest 
cowpanM  belonging  thereto,  delivered  to  me.  And,,  if  you 
continue  to  refuse  to  deliver  the  said  stock  certificates,  I- 
require  an  immediate  return  of  the  depo^it^moneyreceived 
by  you  upon  those  scrip-receipts,  with  interest  thereon; 
and,  if  you  decline  to  do  either,  which,  on  consideration 
(especially  as  my  claim  stands  on  different  grounds  from 
those  of  other  holders  of  Neapotitan  scrip),  I  trust  will 
not  be  the  case,  I  shall  be  under  the  necessity  of  commenc- 
ing an  action  against  you  to  recover  the  same 

C.  F.  Hennings: 

''  That  such  letter  was  delivered  to  the  defendant  by  the 
clerk  of  the  plaintiff;  that  the  defendant  read  it,  threw  it 
down,  and  said — "  I  can  only  tell  you,  that  you  must  go 
to  my  lawyer  about  it*' — That  the  Neapolitan  scrip  began 
to  fall  on  the  Ist  February,  1828,  and  continued  to  fall 
until  the  latter  end  of  April,  and  fell  to  67  per  cent,  but, 
in  the  beginning  of  JUay  following,  the  entry  of  the  French 
into  the  city  of  Madrid  occasioned  a  rise,  .apd  the  scrip 
rose  in  consequence  about  8  per  cent,  from  i\&  lowest  price ; 
that  the  plaintiff  purchased  the  receipts  of  Mr*.  Lowe  at 
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XSf.  771  per  eeni.,  and,  by  Mareh^  Ihey  had  fafien  to  67i  per 
cent.  {  and  that  they  had  been  gradually  rising  for  some  tisie 
when  the  fdiaintiff  tendered  the  money  to  the  defendant.*' 

The  case  came  on  ibr  argument  on  a  form^  day  in  this 


Mr.  Serjeant  Taddy,  for  the  plaintiff.— Two  (jnesliraa 
arise  in  this  case^^first,  whether  the  plaintiff  may  maintain 
an  action  for  money  had  and  received  in  respect  of  these 
deposits — secondly,  whether  he  has  waived  the  benefit  |to 
be  derived  from  the  contract. 

In  October^  ISiSS,  the  defendant  received  from  Lowe 
8S3L  8a*  f  for  deposits  upon  a  certain  amount  of  Nea^ 
poliian  scrip*  By  the  receipts  given  by  the  defendant 
for  this  sum,  he  undertook  to  give  the  bearer  certificates 
for  that  amount  of  stock.  These  receipts  have  been  tarans- 
ferred  by  Lowe  to  the  plaintiff  for  a  foil  and  valuable  con- 
sideration.' The  plaintiff  therefore  is  the  bearer,  and  as 
such  is  entitled  to  the  stock  certificates.  The  money  be- 
ing thus  paid  for  the  benefit  of  the  holder  or  bearer,  the 
action  is  maintainable  by  the  latter,  though  there  be  no  pri- 
vity between  him  and  the  defendant — Wardv.  Eoansia), 
Dutch  V.  Warren  (6),  Grant  v.  Vaughan  (e),  De  Bemales 
V.  Fuller  (d),  Wilson  v.  Coupland{e). 

[Lord  Chief  Justice  Best, — The  question  is,  whether  the 
rights  of  Lowe  were  transferable.] 

The  defendant  is  not  in  a  situation  to  contend  that  these 
scrip-receipts  are  not  assignable,  inasmuch  as  he  engaged 
to  give  stock  certificates  to  the  bearer.  The  assignment 
of  a  chose  in  action  is  at  least  a  good  consideration  for  an 


(a)  2  Ld.  Raym.  928.  {d)  2  Gamp.  427$    S.  C.  14 

(6)  2  Burr.  101 1.  East,  590,  n. 

(c)  3  Burr.  1516;    S.  C.  1  Sir         (ej  5  Barn.  &  Aid.  228. 
W.Blac.485. 
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npfess  proodse — Fermer  ▼•  M^ares  (a),  Tolfedt  ▼•  Hor-        nH 
rt#  {b)f   Vere  y«  i>trM  (c),  Suriees  y.  Hubbard  (if)-^and 
here  the  defendant,  by  direct  communioations  with  the 
plaintiff,  acknowledged  his  right  to  the  benefit  of  the  re- 
eaiptty  as  bearer  thereof 

Then,  supposing  the  plaintiff  to  have  forfeited  his  right 
to  call  for  the  certificates,  by  reason  of  his  not  having  du- 
ly paid  Ae  kistafanents,  the  finrfeftuie  of  the  depoHts  fiirm* 
ing  no  part  of  the  original  contract',  die  plaintiff  is  cleave 
Ijp  entitled  to  recover  back  the  amount  of  those  dapositSL 

Mr.  Serjeant  Wilde,  con/ra.*— The  money  was  not  r»> 
eeived  by  the  defendant  to  the  use  of  the  plaialiff,  or  even 
to  the  use  of  Imwb;  but  the  defendant  received  it  for  his 
own  use,  as  part  of  the  purchase-money  for  the  stock,  the 
rif^t  to  obtain  which  the  serip^receipts  conferred.  If  the 
eontnust-be  avmded  ab  initio^  the  money  can  at  all  events 
only  belong  to  Lowe.  The  cases^  cited  have  no  applies* 
tion  to  the  present.  Granir.  Vaughan  was  decided  on 
&e  footing  of  the  instrument  being  assignable.  The  other 
cases  turned  upon  the  circumstance  of  there  being  express 
promises  by  the  parties.  It  has  been  contended,  that  the 
scrip-receipts  are  assignable,  because  the  defendant  un« 
dertook  to  give  stock  certificates  to  ''bearer."  That, 
however,  could  only  give  the  holdersof  these  reeeq)tsa 
right  to  caH  for  certificates,  but  does  not  convey  a  right  to 
the  purchase-money  previously  paid  by  the  original  hold* 
ers.  The  plaintiff  himself  dissolved  the  contract  by  not 
paying  the  instalments  on  the  given  days. 

Mr.  Serjeant  Taddy,  in  reply.--«The  law  implies  an  un- 
dertaking to  return  money  received  upon  a  consideration 

(a)  2  Sir  W.  Blac.  1269.    .  (c)  Ibid.  182. 

{h)  3  Term  Rep.  174.  {d)  A  Esp.  Rep.  204. 


that  haa  fuled.    The  plaintiff  U  in  justice  entitled  to  re- 
cover. 

Cur*  ado*  mft. 

Lord  Chief  Justice  Bnax  now  delivered  the  judgment  of 
die  Court:--- 

,  Thia  was  an  action  for  money  had  and  received,  brougbt 
to  recover  certain  deposits  which  had  iieen  paid  to  the 
aeoount  of  the  Neapolitan  Loan.  The  cause  waa  tried 
scone  years  ago^  by  my  brother  Burrougk,  and  a  apecial 
verdict  waa  found,  by  which  it  appears,  that,  on  the  14ib 
October,  1822,  the  defendant  received  823k  8e.  from 
one  Lowe,  and  the  Jury  have  given  their  verdict  for  that 
aum,  being  the  amount  paid  for  five  receipts,  which  are  sef 
out  in  the  special  verdict,  and  upon  which  receipts  it  ap- 
pears that  the  remainder  of  the  money  to  be  paid  for  the 
eompletion  of  the  contract  for  the  Neapolitan  Loan  wafi 
to  be  paid  before  the  1st  Febrmry,  \S9^.  Thus,  aa  the 
ease  stood  upon  the  first  contract,  unless  the  plaintiff  paid 
the  remainder  before  the  ist  February,  18S3,  he  would 
not  be  entitled  to  certificates  for  Neapolitan  stock*  Thes^ 
xeceiptg  were,  on  the  Sod  November,  1822,  passed  to  the 
plaintiff  for  the  fiiU  consideration.  It  also  appear^  tl^t 
the  plaintiff  is  still  the  holder  of  these  receipts*  On  thc| 
llth  Jan$tary,  1823,  the  defendant  published  an  adver- 
tisement, giving  further  time  to  pay  by  instalments  the  re^ 
mainder.of  what  was  to  be  advanced  as  the  consideration 
for  receiving  the  stock  certificates.  All  these  instalments^ 
i^  is  matarial  to  observe,  were  to  be  paid  on  or  before  the 
15th  ijuly,  1828,  and  the  persons  who  wished  to  avail 
themselves  of  the  indulgence  given  by  that  advertisem^qt 
were  directed  to  send  the  receipts  of  which  they  were  the 
holders  to  the  office  of  the  defendant,  to  have  them  indorse 
edf  and  to  have  other  receipts  prepared.  There  was  also 
a  condition  introduced  for  the  payment  of  ten  prr  cenL  on 
the  1st  J^ebmary,  and  tho  other  instalmenta  aa  they  were 
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t6  become  due^  specifying  certain  times,  the  kst  being  the  ^W* 
1 5th  July.  It  appears  by  this  special  yerdict,  that  the  amnaia^ 
plaintiff,  by  letter  of  the  Slst  January,  declared  that  he 
should  avail  himself  of  that  offer;  that  is,  that,  instead  of 
][>aying  the  whole  on  the  Ist  February^  he  would  pay  ten 
/»6r  cen^.  upon  the  1st  February^  and  the  remainder  by 
different  instalments.  He  sent  his  receipts,  and  they  were 
all  marked ;  and  it  is  material  to  one  of  the  qiiestionsi  to 
observe  how  they  were  marked:  they  were  mdorsed  *'C* 
jP.  Hewhingsf  so  that,  by  that*  indorsement,  the  defend^^ 
ant  acknowledged  that  he  was  in  future  to  deal  with  the 
plaintiff  as  the  bolder  of  them,  and  the  person  entttled  to 
any  rights  that  might  arise  out  of  them.  The  receipts^ 
being  indorsed,  were  returned  to  the  plainti£  Subset 
qoent  proposals  were  made  by  the  defendant,  by  adver* 
tisements.  On  the  5th  February  ^  1 8SS,  he  advertised  that 
titose  who  had  not  complied  with  the  terms  of  the  former 
iriStt  had  forfeited  their  deposit-money,  and  that  be  was 
not  bound  to  deliver  them  certificates,  btit  (hat  still  he 
would  give  them  another  week.  Then,  on  the  11th  Feb^ 
ruary^  he  published  the  following: — 

'-''Referring  to  the  several  advertisements  of  the  11th 
and  SSrd  January  last,  and  the  5th  February  instant,  which 
have  appeared  in  the  public  papers,  giving  an  extension  of 
tune  for  payment  of  the  balances  due  upon*8crip-reeeq>t» 
for  the  Neapolitan  Loan»  N.  M.  RoihsekUd  informs  the 
holders  of  scrip-receipts,  that  the  loan  contracted  for  has 
been  paid,  [If  that  had  been  proved,  it  would  have  been 
an  answer  to  the  plaintiff's  action;  but  there  is  no  proof 
of  that;  nothing  of  that  sort  is  found  by  the  special  ver* 
diet;  and  it  is  therefore  only  the  assertion  of  the  defend^ 
ant.],  and  the  stock  certificates  are  ready  for  delivery;  and 
he  begs  that  those  who  have  not  accepted  the, terms  of  the- 
extension  of  payment  wiB  take  notice,  Aat,  untess  the  terms 
are  accepted,  or  the  balances  an^  interest  thereon  paid  on 
or  before  the  90th  February  instmt,  ^e  mU  toniiderxhsii' 


4t6  CVI8BS  in  rnmrrr  TfiRMy  -  «' 

iBSff.        ftQch  holders  of  scrip-receipts  do  not  inteod  to  complelt 
^^^fff^     thdr  c6iitracta,  and  will  not  hereafter  claim  their  certifi* 

1^-  cates. 

^^ftmmuL  ,,  y  j^  RotJuthHd  wiH  therefore,  after  the  aOth  Pebru. 
ary  instant,  dispose  of  or  keep  the  oertificates,  and  put 
the  ptoceeds  or  value  of  tbetn  to  the  oredk  of  the 
hoMors,  on  aeeotint  of  the  balances  and  intevest  doe,  and 
bold  them  ansiv^rable  to  hhn  for  any  loss  or  delleieBCjr*'* 
.  That  is,  lie  daimed  to  himsdfa  right  to  esercise&diaaiev 
tioD,  moontvoUed  bj  the  persons  interested*  either  to  keep 
tfaem  Inmael^  or  to  dispose  of  them  if  he  should  think 
proper,  and  to  hold  those  persons  whom  he  has  not  eon* 
BidtedneQOontaUeftr  any  deficiency  there  might  be.  Thai 
eeeraa  to  be  Us  meaning;  but  it  is  so  unskilfully  expressed 
diat  it  ia  impossible  to  understand  it  clearly.  On  the  1 1th 
Matckf  tbe  defettdant*^  attorney  called  upon  the  plaintiff 
tOk  pay  his  instehnents*  and  threatened  an  actioii  if  thoae 
instalments  mm  not  iatmMdiately  paid.  OaAel4AMag^ 
1828,  the  (daintiff  sent  to  pay  all  mstahnents  that  wen  then 
dxie,  with  interest.  It  will  be  observed,  diat  this  was  hew 
fore  the  15th  Jmfyf  when  the  last  instalment  was  to  be 
paid.  The  de^dant  refused  to  accept  that  otBst.  On 
the  drd  June,  the  plaintiff  again  tendered  the  instalments 
and  interest,  which  was  again  refused  by  the  defendant 
However,  from  the  1st  February  to  the  14th  May^  no  of* 
fer  was  made  to  pay  the  instalments  with  interest.  The 
plaintiff  had  not  complied  either  with  the  conditions  con* 
tained  in  the  original  receipts,  or  with  any  of  the  conditiens 
contained  in  the  advertisements  by  which  the  terms  of  the 
original  contract  were  enlarged  for  the  benefit  of  the 
holders  of  receipts;  or  perhaps  enlarged,  because,  if  the 
holders  of  Jthe  receipts  had  been  called  upon  to  pay  on  the 
1st  February,  the  defendant  knew,  from  the  then  state  of 
the  market,  that  not  one  of  them  would  have  been  takeni 
and  die  whole  loan  would  have  been  thrown  upon  his 
hands,  or,  infiu:t,  have  been  entirely  destroyed;  for,  it 
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appears  from  the  facts  stated  in  this  case,  that,  during  all  tt87. 
that  time,  they  were  at  a  great  discount,  Mid  it  was  not 
till  the  French  army  got  possession  of  Madrid,  that  they 
hegtin  to  rise,  and  people  thought  it  worth  their  wl^e  to 
pay  their  instalments  upon  theok  Undoubtedly,  it  apr 
pears  that  the  plaintiff  in  this  case  did  not  comply  with 
those  conditions,  with  which  he  ought  to  have  complied^; 
and  thevefore  it  is  perfectly  clear  that  he  forfeited  his  righft 
to  recover  the  'Ceriifieaiee  for  the  loan;  because,  I  take  it, 
it  is  a  condition  precedent  to  his  recovering  the  certificates 
ibr  the  loan,  that  he  should  make  the  payments  at  the  pe* 
riods  stipulated:  but  that  will  not  bear  upon  die  present 
question,  though  our  attention  has  been  ingenioiidy  at- 
tempted  to  be  drawn  away  from  the  consideration  of  the 
real  question,  by  discussing  it  as  if  thiB  were  a  claim  far 
die  certificates,  and  not  for  the  deposit^money.  I  haws 
already  said,  that  the  plauntiff  had  not  compiled  widi  the 
conditions  contained  in  the  first  advertisement;  nor  had  he 
paid  any  of  the  instalments  which  became  due  firomtbe  1st 
Febrmmry  to  the  14tfa  Mmy,-  and  it  appeaes,  timi,  bj  Om 
enlai^ed  time  given  for  the  raising  of  tlna  money,  seveial 
instalments  had  in  the  mean  time  become  d«e.  Uponthesw 
£ict8»  two  questions  arise— first,  whether  the  fidnre  oa  the 
part  of  the  plaintiff  to  pay  the  balance  on  the  1st  J^Mmaryy 
1823,  and  his  fiahire  in  complying  with  the  conditioas  opon 
which  he  was  allowed  by  the  diflfevent  advevtaseaseDts  to  i>ay 
it  by  instalments,  prevents  the  plaintiff  firomreeoverii^  the 
deposits;  that  is,  considering  that  he  is  to  be  taken  as  the 
first  advancer  of  the  mon^ — secondly,  supposing  tlie  {dain* 
tiff  would  have  been  entitled  to  recover  the  deposits  if  he  had 
been  the  person  who  originally  made  them,  cmi  he  (the 
depoMts  being  originally  advanced  by  Lowe)  recover  their 
amount  as  money  had  and  received  by  the  defendant  to 
his  use* 

Upon  the  first  point,  the  case  is  clearly  distinguishable 
from  any  that  I  have  been  able  to  find;  and  no  case 
^exactly  like  it  was  cited  at  the  bar.    Cases  which  have 
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1827.        been  decided  upon  the  principle  that,  if  a  contract  be  put 
VsiTNiir         ***  ^^^  ^^*  ^^^  ^^  ^^®  contracting  parties  may  recover  back 
o.  money  which  has  been  advanced  upon  it,  as  money  that 

■ceaD.    j^^  j^^^  advanced  upon  a  consideration  that  has  failed, 
have  been  cases  where  the  default  has  been  on  the  part  of 
the  defendant,  and  where  there  has  been  no  default  on 
the  part  of  the  plaiiitiff.    This  case  is  different  from  those, 
because,  herci  undoubtedly,  the  plaintiff  has  been  the  de- 
faulter.    He  has  failed  in  the  performance  of  the  conditions 
of  the  first  contract,  and  he  has  faQed  in  the  subsequent  pay- 
ments. The  question  therefore  is  (he  himself  being  a  default- 
er), is  be  entitled  to  recover  the  deposits.    The  defendant, 
in  some  of  his  subsequent  advertisement3,  has  stated  that  the 
deposits  were  forfeited ;  but  it  is  not  his  declaration  that  will 
amount  to  a  forfeiture  of  the  money,  unless  that  condition 
forms  part  of  the  original  contract  made  between  the 
parties.    Now,  it  will  be  observed,  that,  in  the  origm- 
al  contract,  which  is  evidenced  by  the  first  receipts,  there 
is  no  such  condition  as  that  the  deposits  shall  be  forfeited 
if  the  fiirther  sums  of  money  which  are  to  be  paid  for  the 
purpose  of  completing  the  holder's  right  to  the  certificates 
of  the  Neapolitan  Loan  shall  not  be  paid*     We  are  of 
opinion,  that,  there  being  no  such  condition  as  that  in  the 
original  contract,  the  plaintiff  has  a  right  to  recover  the 
deposits.     In  sales  by  auction,  it  is  commonly  made  a  con- 
dition of  the  sale,  that,  if  the  purchaser  fail  in  making 
good  the  purchase,  the  money  that  he  has  deposited  shall 
be  forfeited.     That  is  a  condition  of  the  first  agreement 
between  the  parties,  and  the  person  advancing  the  money 
knows  that  he  advances  it  on  that  condition ;  and,  knowing 
that  he  advances  it  on  that  condition,  if  he  does  not  per- 
form all  that  he  is  bound  to  perform,  he  has  precluded 
himself  by  his  original  contract  from  recovering  back  the 
deposit.    But  there  is  no  such  condition  in  these  receipts. 
There  is  no  such  condition  to  which  the  plaintiff  has  given 
his  assent.    It  would  be  contrary  to  justice  to  say,  that, 
urbere  that  is  not  a  condition  of  the  original  contractj  it  is  a 


ROTUSCniLDi. 
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consequence  which  will  follow  the  failure  of  the  perform-      J?2i» 

ance  of  all  that  it  was  incumbent  on  the  plaintiff  to  per-     - ,-)    ^'^^ 

*^  _  *    .  Hkhninqs 

form.  Suppose  him  to  have  paid  ninety-nine  per  cenL^  .  .?# 
and  to  have  failed,  by  a  day  or  a  week,  in  paying  the  other 
one  per  cent,,  must  he  lose  the  whole  that  he  has  paid, 
merely  in  consequence  of  the  last  default?  for,  the  same 
rule  must  equally  govern  all  cases.  That  would  be  utter- 
ly inconsistent  with  j  ustice.  If  the  defendant  had  said  that 
he  would  take  no  advantage  of  a  failure  to  pay  the  instal- 
ments, the  plaintiff  would  have  no  right  to  recover  back 
his  money ;  he  would  have  a  right  only  to  the  certificated 
of  the  loan :  but  when  the  defendant  said  that  he  would 
take  advantage  of  the  failure  to  pay,  and  would  put  an 
end  to  the  agreement,  at  that  instant  the  plaintiff  had  a 
right  to  recover  back  the  money  he  had  paid.  If  the  defen^l- 
ant  had  suffered  any  loss  or  inconvenience  in  consequence 
of  the  instalments  not  being  paid,  he  would  have  a  right, 
by  a  cross  action,  to  recover  compensation*  But  it  would 
be  going  infinitely  beyond  that  which  the  justice  of  the 
case  requires,  if  we  were  to  say,  that,  from  a  failure  of  any 
one  of  the  conditions,  the  plaintiff  is  precluded  from  hU 
right  to  recover  back  the  sum  advanced.  Probably,  if  it 
had  appeared  upon  the  face  of  the  special  verdict,  that,  at 
the  time  the  plaintiff  tendered  the  principal  and  inter- 
est upon  the  instalments,  and  the  defendant  refused  i6 
accept  that  tender,  the  scrip-receipts  were  worth  less 
than  they  were  at  the  time  the  money  was  advanced,  the 
Jury  might  have  been  warranted  in  deducting  that  from 
the  verdict.  That  was  done  in  Dutch  y,  Warren  (a); 
which  was  confirmed  by  the  subsequent  case  of  Moses  v. 
Mac  Ferlan  (6).  In  the  former  case,  the  original  suni  ad- 
vanced was  200/.  At  the  time  the  defendant  refused  to 
transfer  the  shares  in  the  mining  company,  the  subscrip- 
tion, for  which  262/.  10*.  were  paid,  was  only  worth  11 5L 

(a)  2  Burr.  1011,  n.  (fr)  2  Burr.  1005.        -  .. 

VOL.  XII.  P  P 
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1827.         Lord  Chief  Justice  King  told  the  Jury,  that  their  measure 
Hemnxnos      of  damages  ought  to  be  what  the  stock  was  worth  when  it 
V  should  have  been  delivered.     Lord  Mansfield,  in  the  se- 

cond case,  observed,  that  the  Jury  were  properly  directed ; 
and  he  quoted  a  passage  from  the  civil  law,  confirmatory 
of  the  principle  upon  which  the  Lord  Chief  Justice  of  the 
Common  Pleas  had  directed  the  Jury  in  Dutch  v.  Warren 
— **  Quod  conditio  indebiti  non  datur  ultra  quam  lact^ple- 
Hot  foetus  est  qui  accipit.'*  Here  the  Jury  would  ako 
have  been  warranted  in  giving  only  the  value  at  the  time 
pf  the  tender;  but  they  have  given  the  sum  originally  paid  i 
we  are,  therefore,  to  conclude,  that  the  sum  originally  paid 
was  that  which  the  receipts  were  worth  at  the  time  of  the 
tender  of  the  balance  and  interest,  and  the  refusal  to  com* 
ply  with  the  request  of  the  plaintiff.  For  these  reasons, 
upon  the  first  question,  the  Court  think  that  the  person 
who  advanced  the  deposits  has  a  right  to  recover  them 
back. 

Then  comes  the  question,  whether  or  not  the  plaintiff 
can  maintain  an  action  for  money  had  and  received,  he  not 
*  being  the  person  who  originally  advanced  it.  It  baa  been 
argued  that  the  defendant  never  undertook  to  pay  Lowe 
the  money;  and  therefore  that  Lowe  could  not  assign  a 
right  to  the  money,  but  only  to  stock  certificates.  It  is 
true  that  the  defendant  never  did  undertake  to  pay  Lowe 
money.  He  undertook  to  give  him  stock  certificates.  Bat» 
if  Lowe  could  not  have  maintained  an  action  to  recover 
back  the  money  on  the  express  contract,  yet,  on  the  de- 
fendant's refusing  to  give  those  certificates,  there  would 
arise  the  implied  contract  to  return  the  money  paid  for  the 
purpose  of  obtaining  them.  If  that  right  were  in  Lowe^ 
and  Lowers  right  be  transferred,  or,  if  the  defendant  have 
assented  to  the  transfer,  and  have  agreed  to  take  the  plain- 
tiff in  the  place  of  lAme,  the  right  of  Lowe  to  i^ecover 
back  the  deposits  on  failure  of  the  consideration,  belongs 
to  the  plaintiff.    It  is  unnecessary  for  us  to  decide  whether 
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or  not  kheae  receipts,  which  purport  to  amount  to  a  con-        lt^27* 
tract  to  deliver  certificates  *'  to  bearer/'  are  transferable. 


HsvHxao^ 
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We  should  do  great  mischief  to  the  defendant  to  hold  that  ^  ^^  «< 
tjiey  were  not:  for^  who  would  advance  money  upon  such 
certificate^  unless  they  were  transferable?  The  great  ob- 
ject of  the  original  subscribers  is,  not  to  hold  these  certi- 
ficat^St  and  become  proprietors  of  foreign  stock  to  the. 
amount  of  the  receipts  which  they  purchase  by  paying  the 
deposits ;  but,  the  moment  they  have  obtained  the  receiptif, 
they  transfer  them  to  others.  If  the  law  be,  that  the  cer- 
tificates are  not  transferablci  there  is  an  end  to  the  aegor 
tiation  of  foreign  loans  in  this  country.  Whether  or  not; 
that  be  desirable,  it  is  not  for  us  to  decide.  The  ground 
on  which  we  rest  the  plaintiff's  right  to.  recov^  is,  that, 
whether  or  not  the  original  receipts  may  be  tranaferred,, 
the  defendant  has  treated  the  plaintiff  as  the  person  whp 
originally  subscribed  the  money.  We  say  that — first,  from 
the  circumstance  of  his  giving  out  that  the  holders  shall, 
have  the  advantage  of  the  receipts — next,  from  the  adver- 
tisement, by  whicli  he  desired  holders  who  wished  to  avail 
themselves  of  the  enlargement  of  the  times  for  the  pay- 
ment of  the  balances,,  to  send  their  receipts  to  be  indorsed. 
The  receipts  in  question  were  sent  to-him  by  the  plaintiff^ 
and  he  indorsed  them  with  the  plaintiff's  name,  there»>. 
by  recognizing  his  right,  as  the  ovtner  of  the  receipts,  to. 
the  advantages  that  might  arise  from  them.  We  do  not 
tlierefore  put  the  plaintifi^'s  right  upon  the  transfer  of  the 
receipts,  or  on  the  mere  right  of  a  bearer;  but  on  the  ab- 
solute acknowledgment  by  the  defendant  of  the  plaintiff's 
being  the  person  for  whom  he  held  the  advances^  which 
renders  this  an  infinitely  stronger  case  than  any  referre4 
to.  Grant  v.  Vaughan  {a)  was  the  case  of  &  bill  which 
was  clearly  negotiable.  Up  to  that  time  it  had  been  doubt- 
ed whether  bills  payable  to  bearer  were  negotiable;  but 

.    .V  .     («)  3  Burr.  UI6i  ... 
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1^-        the  Court  of  Kings  Bench  there  decided  that  they  were.* 
HBiiiitiiot     ^^  ^^^^  respeety  therefore,  the  case  may  be  different  fron 
9'  the  present;  because  we  do  not  affiect  here  to  decide  whe- 

tner  or  not  the  original  mstruments  were  negotiable;  but 
dieae  words  of  Lord  3ian$field  in  that  case  are  extremriy 
important— r''  Undoubtedly,  an  action  for  money  had  and 
received  to  the  plaintiff's  use  may  be  brought  by  a  bond 
fide  bearer  of  a  note  payable  to  '  bewrer.' ''  In  that  case, 
the  defendant,  in  the  strict  sense  of  the  words,  held  no 
money  belonging  to  the  bearer  of  the  bill;  but  his  Lord- 
ship said,  that  it  could  not  be  doubted,  although  the  de- 
fendant had  done  no  act  assenting  to  the  right  of  the  plain- 
tiff, that  the  plaintiff  might  maintain  an  action  for  money 
had  and  received.  So,  in  fFardy.  Evans  (a),  where  a  credi- 
tor desired  his  debtor  to  pay  his  debt  to  a  third  person,  and 
the  debtor  assented,,  it  was  held,  that  that  third  person 
might  maintain  an  action  against  the  debtor  for  money  bad 
and  received ;  though  there  the  defendant  held  no  money  of 
the  plaintiff's ;  a  circumstance  of  whidi  Mr.  Justice  YaieSf 
in  Grant  v.  Vaughant  in  referring  to  Ward  v.  Evans, 
expressly  takes  notice.  fFUson  v.  Coupland  (6),  and  Dc 
Bemales  v.. Fuller  (c),  were  cases  upon  this  principle;  but^ 
in  Fenner  v.  Meares  (d) — which  decided,  principally,  tha( 
a  bond  is  not  assignable — where  a  man  bad  indorsed  upon 
a  bond,  that  he  would  pay  any  body  that  should  become 
the  holder  of  that  bond,  the  Court  of  Common  Pleas  held, 
that,  though  the  person  who  had  become  the  holder  by 
assignment  could  not  maintain  an  action  merely  by  suing 
on  the  bond,  he  might,  by  virtue  of  that  indorsement,  bring 
an  action  for  money  had  and  received  against  the  obligor* 
Ifi  theui  he  could  bring  an  action  for  money  had  and  re- 
ceived against  the  obligor,  surely,  in  this  case,  if  we  stood 
only  on  the  first  advertisement,  in  which  the  defendant 


(a)  2  Ld.  Raym.  928.  (c)  14  East,  590,  n. 

(6)  5  Barn.  &  Aid.  228.  {d)  2  Sir  W.  Bkc.  1269. 
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SItys  he  will  pay  to  the  bearer,  we  must  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover  in  this  form  of  action. 

I  wbh  to  mention  one  other  circumstance,  because,  if* 
this  case  should  be  carried  further,  it  might  otherwise  be, 
thought  that  it  had  not  occurred  to  any  of  us.  Whoever 
looks  into  the  law,  may  find  it  very  doubtful  whether, any, 
person  holding  allegiance  to  the  King  of  this  country,  can^ 
without  the  King*s  consent,  borrow  money  for,  or  lend 
money  to,  a  foreign  Prince..  No  question  of  that  sort  has,, 
however,  been  raised  in  the  argument,  and  we  therefore 
give  no  opinion  upon  it. 

Judgment  for  the  plaintiff. 


HSMNlKOf 
ROTH0C^U.i3w 


Tueiday, 
June  3rd. 


A  testator  de- 
vised certain  es- 
tates to  M.  J, 
for  life;  and 
then,  subject  to 
an  annuity,  un- 
to F.  L,  D.  and 
r.£.,tlieir  heirs 


Harris  r.  Pugh. 

1  HIS  was  an  action  of  debt  for  use  and  occupation.  The 
declaration  contained  the  usual  counts.  The  defendant 
pleaded  the  general  issue. 

At  the  trial  before  Lord  Chief  Justice  Best^  at  the  Sit- 
tings in  London  after  last  Hilary  Term,  a  verdict  was  ta- 
ken for  the  plaintiff  for  120/.,  leave  being  reserved  to  the  *"*  assigns,  in 

trust  for  W.  /., 

defendant  to  move  to  set  it  aside  and  enter  a  nonsuit*  Ibr  Ufe;  and  af- 

>  The  following  case  was  afterwards  submitted  for  the  ^.j^^^ttA 
opinion  of  the  Court:-  .  S  flT.''^; 

.  life,  remainders 

''  In  Easier  Term,  1815,  the  plaintiff  recovered  a  judg-^  daration  that  ' 
ment  against  Richard  Esieourt  CressweUy  on  a  warrant  of  ^*i^|JJ?  Z^^ 
attorney  given  by  him  to  the  plaintiff  fur  10,000/.  debt,  the  end  and  in- 
and  80s.  damages;  and,  in  Hilary  Term,  1826,  the  judg^  gal  estate  so 
ment  was  revived  by  scire  facias.    On  the  18tb  Aprils  SHuesand 

their  heirs, 
'  might  preserve 
and  support  the  seTeral  contingent  liimtations  and  esUtes  subsequent  to  the  esiate<  limited  thereof  in 
trust  for  the  said  W.  J"  An  elegit  was  sued  out  upon  a  judgment  obtained*  against  R,  B,  C,  dur- 
ing the  continnance  of  his  interest  After  the  j4idgment,  and  before  the  execution  of  the  elegit, 
the  trustees  conTeyed  the  property,  in  trust  for  the  benefit  of  the  creditors  of  it.  E.C,: — Held,  that 
the  land  could  not  be  extended  under  this  elegit,  inasmuch  as  the  legal  estate  was  in  the  trustees  at 
the  time  of  ^e  Judgment,  and  A.  £.  C.  had  no  equilablt  estate  at  rAe  time  of  the  execution  sued. 
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1827.  1826,  the  plaintitf  sued  out  a  writ  of  elegii  on  t!ie  dftid 
judgment^  directed  to  the  Sheritt  of  Shropshire,  returnable 
on  the  morrow  of  the  Ascension  then  next;  on  which  day 
the  Sheriff  returned  an  inquisition,  finding  that  Richard 
Esicourt  CresstoeU,  on  the  6th  May,  55  Geo.  3,  on  which 
day  the  judgment  in  the  said  writ  specified  was  given,  was 
seised  in  his  demesne  as  of  fee  of  and  in  certain  messua- 
ges, lands,  and  hereditaments  in  the  inquisition  particularly 
described,  and  that  he  had  caused  one  moiety  thereof  to 
be  delivered  to  the  plaintiff,  to  hold  the  said  moiety  of  the 
said  messuages, 'lands,  and  premises  to  the  said  plaintiff 
and  her  assigns,  as  her  freehold,  according  to  the  form  of 
the  statute,  until  the  debt  and  damages  in  the  said  writ 
mentioned  should  be  thereof  fully  levied. 

"  The  plaintiff  proved  that  her  attorney,  William  Spite, 
on  the  7th  September  last,  saw  the  defendant,  James  Pugh^ 
and  served  him  with  a  notice,  of  which  the  following  is  a 
copy:— 

**  M  do  hereby  give  you  notice  that  I  did,  in  Eiuter 
Term,  1815,  obtain  a  judgment  in  his  Majesty's  Court 
of  Common  Pleas  for  the  sum  of  10,000/.  debt,  and  80^. 
damages,  against  Richard  Estcourt  Cresswell,  Esq.,  and 
that  I  caused  a  writ  of  elegii  to  issue  on  such  judgment, 
under  which  the  Sheriff  took  and  seized  the  lands,  tene- 
ments, and  premises  in  your  possession,  as  appears  by  an 
inquisition  taken  by  the  said  Sheriff  on  the  3rd  May,  ISX. 
I  do  hereby  give  you  notice,  and  require  you  to  pay  to  me 
all  such  rents  as,  since  the  3rd  May,  1826,  have  become, 
or  hereafter  shall  become  due  from  you  for  the  said  pre- 
mises; or  otherwise  I  shall  adopt  such  remedies,  by  distress 
or  otherwise,  for  obtaining  the  same,  as  I  am  by  law  enti- 
tled to  do.     Dated  this  19th  day  oiJuly,  1826. 

(Signed)  Caroline  Harris^ 

**  It  was  al&o  proved,  that,  on  being  asked  who  was  his 
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landlord,  the  defendant  said  that  Mr.  Cresswettwa$.  He 
also  said  that  he  had  paid  his  rent  up  to  Lady-day  last; 
that  it  was  240/.  a-year;  that  he  commenced  his  tenancy 
at  Lctdy-day;  that  he  was  tenant  at  will;  and  that  he  paid 
the  rent  to  some  attomies  at  Birmingham, 

''  On  the  part  of  the  defendant,  it  appeared  in  evidence^ 
that  Thomas  Esicaurt  Cresstvelly  being  seised  in  fee  of  the 
premises  in  question^  among  several  other  real  estates  in 
the  county  of  Salop^  by  his  will,  dated  the  14th  January, 
1786,  and  duly  executed  and  attested,  gave  and  devised 
unto  and  to  the  use  of  Mary  Jenkins,  and  her  assigns,  for 
and  during  her  natural  life,  all  and  singular  his  messuages, 
lands,  tenements,  and  hereditaments  whatsoever,  situate, 
lying,  and  being  at  Sidbury  and  Siottesden,  or  elsewhere 
in  the  county  of  Salop,  charged  and  chargeable  neverthe- 
less with  the  payment  of  one  annuity  or  yearly  rent-charge 
of  100/.,  to  be  payable  out  of  the  same  estate  and  premises, 
without  any  deduction  or  abatement  for  taxes  or  any  other 
matter  or  thing  whatsoever,  unto  William  Jenkins  during  the 
term  of  the  natural  life  of  the  said  Mary  Jenkins  f  the  said 
annuity  to  be  paid  by  equal  half-yearly  payments,  the  first 
payment  thereof  to  begin  and  be  made  at  the  end  of  six  calen- 
dar months  next  after  the  testator's  decease :  and  in  the  will 
were  contained  the  usual  powers  of  entry  and  distress  in  case 
of  non-payment  of  the  said  annuity.  And,  as  to  the  same  pre- 
mises, from  and  after  the  decease  of  the  said  Mary  Jenkins, 
the  said  testator  did  thereby  charge  them  with  the  further 
annuity  or  yearly  rent-charge  of  200/.,  to  be  issuing  and 
payable  out  of  the  same  estate  and  premises,  unto  William 
and  John  DeteeU,  their  executors,  administrators,  and  as- 
signs^ for  and  during  the  natural  life  o(  Elizabeth,  the  wife 
of  Timothy  Detoell,  without  any  deduction  or  abatement 
thereout,  for  tax^s  or  other  matter  or  thing  whatsoever, 
the  first  payment  thereof  to  begin  and  be  made  on  that  day 
twelve  months  which  should  next  happen  after  the  decease 
of  the  said  Mary  Jenkins,  upon  the  trusts  and  to  and  for  the 
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intents  and  purposes  thereinafter  expressed  and  declared 
concerning  the  same;  with  the  like  powers  of  entry  and 
distress  in  case  of  non-payment.     And,  as  to  the  same 
messuages,  lands,  tenements,  hereditaments,  and  preouaeB^ 
from  and  immediately  after  the  decease  of  the  said  Marp 
Jenkins^  subject  to  and  charged  and  chargeable  with  the 
said  annuity  or  yearly  rent-charge  of  200/.  only,  thereby 
charged  upon  the  same,  and  the  several  powers  and  reme* 
dies  for  recovering  the  same,  the  said  testator  did  thereby 
give  and  devise  the  same  premises  unto  and  to  the  use  of 
the  Right  Honorable  Francis^  Lord  Dude,  Baron  otFk^ri^ 
worth,  in  the  county  of  Gloucester,  and  TAotnat  Esicowrt, 
of  Shipton  Moyne,  in  the  same  county^  Esq.,  their  heirs 
and  assigns,  upon  the  trusts  thereinafter  expressed  and  de- 
clared of  and  concerning  the  same,  viz.  in  trust  for  the 
said  fVilliam  Jenkins  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and,  from  and  after  the  death  of 
the  said  fVilliam  Jenkins,  subject  to  and  charged  and 
chargeable  with  the  said  annuity  or  rent-charge  of  200/. 
thereby  charged  upon  the  same,  and  to  the  several  powers 
and  remedies  for  recovery  thereof,  in  trust  for  Richard 
Estcourt  Cresswell,  the  first  son  of  his  the  said  testators 
son  Estcourt  Cresswell,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and,  from  and  after  the  decease  of 
the  saxdRichard  Estcourt  Cresswell,  in  trust  for  the  first  son 
of  the  body  of  the  said  Richard  Estcourt  Cresswell  law- 
fully to  be  begotten,  and  the  heirs  male  of  such  first  son 
issuing;  and,  in  default  of  such  issue,  to  the  second  and  other 
sons  in  tail  male,  and  divers  remainders  over,  with  the  ul- 
timate remainder  to  his  own  right  heirs  for  ever.    And  in 
the  said  will  are  the  following  words: — *  And  I  do  hereby 
declare  that  I  have  so  limited  my  said  estates  at  Sidbwry 
and  Sioitesden  aforesaid  to  the  use  of  the  sud  FramdSf 
Lord  Dude,  and  Thomas  Estcourt,  and  their  heirs,  in  re- 
mainder expectant  on  the  limitation  to  the  said  JIarjf  Jem- 
kins  and  WiUiam  Jenkins  as  aforesaid,  to  the  end  and  in- 
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tent  that  the  legal  estate  so  vested  in  them,  my  said  trus-  ^  IW-^ 
teesy  and  their  heirs,  might  preserve  and  support  the 
afore-mentioned  several  contingent  limitations  and  estates 
subsequent  to  the  estate  limited  thereof  in  trust  for  the 
said  William  Jenkins.'  And  the  testator  further  directed, 
that,  in  case  any  interval  of  time  should  happen  between 
the  determination  of  the  said  estate  so  limited  in  trust  foi^ 
the  said  WilUam  Jenkins,  by  the  death  of  the  sidd  Bieh- 
ardEsicouri  Cresswell,  Sackville  Cresswell,  and  Barbara 
CressweUf  without  issue  male  of  his,  her,  or  their  body  o^ 
bodies,  and  the  birth  of  any  other  son  or  daughter  of  hia 
«dd  son  Esicourt  Cresswell  lawfiilly  to  be  begotten,  th^ 
said  trustees  of  his  said  estates  for  the  dme  being  should 
permit  his  siud  son  Esicourt  Cresswell  to  receive  the  rents 
and  profits  of  the  said  messuages,  lands,  and  premises  dur* 
ing  such  interval  or  intervals,  subject  to  and  after  pay-^ 
ment  of  the  said  annuity  of  SOO/.  thereinbefore  charged 
upon  the  same  hereditaments/ 

^  And  in  the  said  will  are  contained  also  the  folldwin|; 
words: — 

"  *  Provided,  and  it  is  my  will,  that  no  part  of  my  per« 
sonal  estate  shall  be  in  anywise  liable  to  the  payment  of 
any  part  of  the  annuities  charged  on  my  said  real  estates; 
but  that  such  annuities,  and  every  part  of  each  of  them, 
shall  from  time  to  time  be  paid  and  discharged  out  of  the 
rents  and  profits  of  the  said  real  estates  upon  and  out  of 
which  the  same  are  charged  and  made  payable,  and  hot 
otherwise/ 

**  The  premises  so  devised  included  those  for  the  use 
and  occupation  of  which  this  action  was  brought. 

''  The  testator  died  in  the  year  1788,  without  having  al-» 
tered  or  revoked  his  will  (except  as  to  some  personal  pro^ 
perty),  leaving  the  said  Mary  Jenkins^  William  Jenkins^ 
and  his  grandson,  the  said  Richard  Esicourt  Cressufellg 
him  surviving. 
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''  WilUam  Jenkins  died  in  ^prU,  1823.  EUzabetA 
Dewell  is  still  living;  but  Mary  Jenkins  (who  after  th^ 
teetator's  death  married  Mr.  William  Long)  died  in  Jam- 
uary,  1823.  Lord  Dude  died  in  August,  1808,  and  the 
said  Thomms  Esicouri  survived  him,  and  died,  in  Deeenh 
bsTi  1818)  intestate  as  to  any  estates  vested  in  him  in  trusty 
leaving  Thomas  Grimsione  BuckneU  Estcourt,  his  eldest 
son  and  heir*at-law. 

''  The  defendant  also  put  in  indentures  of  lease  and  re- 
leasei  bearing  date  the  6th  and  7th  May,  1825;  the  latter 
made  between  the  said  Richard  Estcouri  Cresswell  of  the 
first  part,  Bichard  Estcouri  Cresswell  (eldest  son  of  the 
first-mentioned  Estcouri  CressioeU)  of  the  second  part, 
Thomas  Lys,  gentleman,  of  the  third  part,  and  William 
Carr  Foster,  gentleman,  of  the  fourth  part— being  a  deed 
to  make  a  tenant  to  the  precipe,  for  suffering  a  common 
recovery — whereby  the  said  messuages,  lands,  tenements, 
and  hereditaments  were  conveyed,  settled,  limited  and  aa» 
sured  .to  the  use  of  such  person  or  persons,  for  such  estate 
or  estates,  and  for  such  interest  or  interests,  in  such  partsj 
shareS)  and  proportions,  and  upon  such  trusts,  and  for  such 
ends,  intents,  and  purposes,  and  charged  and  chargeable 
in  such  manner^  and  either  absolutely  or  conditionally^ 
subject  to  such  powers  of  revocation  and  of  new  appoint- 
menti  and  other  powers,  provisoes  and  conditione,  restric- 
tions, limitations,  declarations  and  agreements,  as  the  said 
Bichard  Estcouri  Cresswell  the  elder,  and  Richard  Est- 
court  Cresswell  the  younger,  at  any  time  or  times,  and 
from  time  to  time,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  sealed  and  delivered  by  them 
respectively  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  should  jointly  direct,  limit,  or  appoint; 
and,  in  default  thereof,  to  the  use  of  the  said  Richard 
Estcouri  Cresswell  the  elder,  and  his  assigns,  for  his  life; 
with  divers  remainders  over.    A  recovery,  pursuant  to  the 
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IftsUtnentioned  deed  was  duly  suffered  in  Easter  Teiuii         \9St. 
1825. 

"  The  defendant  also  put  in  certain  indentures^  dated- 
the  SOth  and  Slst  December,  1825,  and  made  between  the 
said  Richard  Esicourt  Cresswett  the  elder,  and  Richard 
Msteouri  CressweU  the  younger,  of  the  first  part,  the  said 
Richard  Grimstone  Bucknell  Estcourt  of  the  second  part, 
the  ReT.  Thomas  Tracy  Coxwell,  and  Edward  Coxwisll, 
Esq.,  of  the  third  part;  whereby — after  reciting  (amongst 
other  things)  the  said  indentures  of  the  6th  and  7th  May, 
18S5,  and  that  the  said  Richard  Estcourt  CressweU  ^e 
elder  was  indebted  to  several  persons  in  divers  sums  of 
money  to  a  considerable  amount,  which  he  was  unable  to* 
pay,  and  some  of  which  had  been  incurred  on  behalf  of 
his  son;  and  that  he  had  relinquished  his  life  interest  in 
2S,609/.  5f.  llrf.    Three  per  cent.  Consolidated  Bank  An- 
nuities, for  the  benefit  of  Richard  Esicourt  CressweU  the* 
younger,  in  order  to  make  an  immediate  provision  for  bimr ' 
as  he  did  thereby  acknowledge;  and  that,  for  the  purpose 
of  raising  a  fbnd  for  the  payment  of  the  debts  of  the  said 
Richard  Estcourt  CressweU  ihf^f^AeT,  and  in  consideration 
of  the  provisions  made  by  him  for  his  said  son,  and  in  or^ 
der  to  make  some  further  provisions  for  their  mutual 
benefit,  they  were  desirous  of  vesting  the  said  estates  in 
the  said   Thomas  Tracy  CoxweU  and  Edward  Coxwett,^ 
their  heirs  and  assigns,  upon  and  for  the  trusts,  ends,  and 
purposes  thereinafter  declared — ^^and  reciting  that  it  was- 
apprehended  that  the  legal  estate  of  inheritance,  in  fee 
simple  and  remainder  in  the  said  estates  devised  by  the 
before-recited  will,  expectant  upon  and  subject  to  the  e&^ 
tate  for  life  of  Mary  Long,  became  vested  in  the  said 
Francis,  Lord  Dude,  and  Thomas  Estcourt,  under  the  said' 
will ;  and  certain  indentures  of  lease  and  release  of  the 
87th  and  S8th  November,  1789;  and  that,  upon  the  de- 
cease of  the  said  Mary  Long,  the  legal  estate  in  fee  simple 
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1827^        in  possession  of  and  in  the  estates  became  and  was  then 
vested  in  the  said  Thomas  Grimstone  Bucknell  Estcouri, 
as  such  heir-at-law  of  the  said  ThottMS  Esicourt;  and  that 
he  had  agreed  to  ipake  the  conveyance  thereinafter  con-^ 
tainedy  in  order  to  pass  the  legal  estate  of  the  said  heredi"*, 
taments  so  vested  in  him — they,  the  said  Richard  Estcomi 
Cressfvell  the  elder,  and  Richard  Estcouri  CrenweU  the 
younger,  pursuant  to  and  in  exercise  and  execution  of  the 
power  or  authority  given,  limited,  or  reserved  to  them 
jointly  by  the  said  indenture  of  the  6th  and  7th  May^, 
1825,  and  common  recovery  suffered  in  pursuance  thereof, 
did  in  manner  therein  mentioned  jointly  direct,  limit>  and 
appoint,  that  all  the  said,  hereditaments  should  thenceforth, 
go,  remain,  and  be,  and  that  the  said  indentures  and  reco- 
very should  respectively  operate  and  enure,  and  that  all 
persons  seised  thereof  and  their  heirs  should  thenceforth 
stand  and  be  seised  of  the  same  hereditaments  and  pre- 
mises to  the  use  of  the  said  Thomas  Tracy  Coxwell  and 
Edward  Coxwell,  their  heirs  and  assigns  for  ever,  upon 
and  for  the  trusts,  intonts,  and  purposes  thereinafter  ^-. 
pressed  and  declared  concerning  the^  same.    And  it  was 
further  witnessed,  that  the  said  Thomas  Grimstone  Buck* 
nell  Estcourif  according  to  his  estate  and  interest  id  the 
premises,  and  so  far  as  he  could  or  ought  to  do  at  law  and 
in  equity,  but  in  no  respect  further  or  otherwise,  by  the 
direction  of  the  said  Richard  Esicourt  Cresswell  the  elder 
and  Richard  Estcourt  CressweU  the  younger,  did  bargain, 
sell,  and  release  unto  the  said  Thomas  Tracy  Coxwettaxid 
Edward  Coxwdl,  their  heirs  and  assigns  for  ever  (in  their 
actual  possession,  &c.),  all  the  hereditaments  and  premises, 
called  Sidhury-Hall  Farm,  and  containing  by  admeaaore- 
ment  two  hundred  and  nine  acres,  one  rood,  and  nine 
perches,  and  then  in  the  tenure  or  occupation  of  the  94id 
James  Pugh,  and  Brook  Farm,  pontaining  by  admeasure- 
ment six  acres,  two  roods,  and  thirty-five  perches^  in  the, 
occupation  of  the  said  James  Pugh  (being  the  premisea  for 
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the  use  and  occupation  of  which  this  action  wag  brought),       ^82?: 
and  several  other  estates  and  premises:  To  hold  the  same 
premises  unto  and  to  the  use  of  the  said  Thomcu  Tracy 
Coxtoell,  and  Edward  Coxteell,  their  heirs* and  assigns, 
for  ever;  with  a  declaration  that  the  said  premises  were  so 
appointed  and  released  to  them,  their  heirs  and  assigns, 
upon  trust  that  they,  or  the  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor,  should,  as  soon  as  conveniently 
might  be,  make  sale  and  absolutely  dispose  of  the  same 
premises  in  manner  therein  mentioned ;  and  upon  trust, 
dut  of  the  money  to  arise  from  such  sale,  and  by  the  rents  in 
the  mean  time,  to  pay  all  the  costs  incurred  in  carrying  into 
efieict  such  trusts;  and,  in  the  next  place,  to  pay,  satisfy, 
redeem,  and  discharge  the  several  charges  and  incum- 
brances (if  any)  then  affecting  the  said  trust  ^estates  and 
premises,  by  way  of  mortgage,  annuity,  or  otherwise  how- 
Boever ;  and,  after  making  the  said  several  payments  and  de- 
ductions, should  pay  and  apply  all  or  a  competent  part  of 
the  residue  of  the  said  trust  monies  towards  payment  and 
satisfaction  of  the  several  debts  and  sums  of  money  then 
due  and  owing  from  the  said  Richard  Esicourt  Cresswell 
the  elder,  in  such  order  and  manner  as  the  said  trustees 
should  in  their  discretion  think  proper,  and  should  stand 
possessed  of  the  ultimate  residue  (if  any)  upon  such  trusts 
as  were  expressed  in  a  certain  indenture  in  the  now  notic- 
ing indenture  mentioned :  with  further  declarations  that 
the  person  purchasing  such  premises  should  not  be  an- 
swerable for  the  loss  or  mis-application  of  the  purchase- 
money,  and  that  the  receipts  and  discharges  of  the  trustees 
should  be  good  discharges. 

**  It  was  objected,  on  the  part  of  the  defendant,  that 
Richard  Esicourt  Cresswell  was  never  seised  of  the  legal 
estate;  but  that,  upon  the  death  of  Mrs.  Long,  the  legal 
estate  vested  in  Thomas  Orimstone  BuckneU  Esicourt  as 
the  heir-at-law  of  the  surviving  trustee  under  the  will  of 
the  late  Thomas  Esicourt  Cresswell;  and  that  Richard 
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I8S7-  Ewieomi  OreawcU  had  no  truat  estate  extendible  under 
the  sUtttte  of  ^  Car.  2,  c.  3,  s.  10,  the  indeDturea  of  the 
aOth  and  SUt  December^  1825,  having  cieated  trusts  for 
other  persons,* and  not  for  Richard  EHeourt  CresBweU  oidjrs 
that  the  niquisicion  was  void  for  not  setting  out  the  knds 
with  sufficient  certainty,  nor  properly  returning  the  seirai 
of  the  said  Biduird  Esteawrt  Creuwell;  and  that,  as  no 
proof  was  given  that  the  defendant  had  ever  paid  any  rent 
to  Riehard  Bsieauri  Cireuwett,  or  to  any  person  for  his 
use.  Mid  as  no  attomnient  was  made  by  the  defendant  to 
die  tenant  by  elegii»  the  action  would  not  lie.  But  die 
Lord  Chief  Justice  reserved  these  points,  and  directed  the 
Jury  to  find  a  verdict  for  the  plaintiflT;  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.** 
The  question  for  the  opinion  of  the  Court  was — 
"  Whether  the  plaintiff  was  entitled  to  recover.  If  the 
Court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  the  verdict  was  to  stand;  otherwise  a  nonsuit 
was  to  be  entered.*' 

The  case  came  on  for  argument  on  a  former  day  in  this 
term.  Hie  questions  were— ;/Ers/,  whether  the  inqui^on  was 
valid — seeondhfi  whether  tiie  plaintiff  could  maintain  the  ac* 
ticm,  without  an  attornment;  as  to  which,  it  was  contend* 
ed  on  the  part  of  the  plaintiff,  that  no  attornment  was  ne« 
eessary,  inasmuch  as  the  land  was  in  him  by  operation  of 
law— 7Vlfr%,  whether  Richard  Esicotsri  CressmetthaA 
any  interest  in  the  land  in  question,  capable  of  being  ex-» 
tended  under  the  elegit 

Mr.  Serjeant  Toddy,  for  tiie  plaintiff(a) — Richard  £§#* 
court  OresHifeU  had  an  estate  for  life;  whether  that  estate 
^ere  legal  or  equitable  is  immaterial  in  this  action.    The 

(a)  The  judgment  of  the  Court      the  arguments  on  the  other  two 
toeing  confined  to  the  Ifist  point,     are  omitted. 
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defendant  does  not  contest  CreaiwelFs  right;  he  held  un-  1W» 
der  him,  and  acknowledged  rent  to  be  due  to  Inm-  If 
Ctesswell  had  a  legal  estate,  it  was  boimd  by  the  judg- 
ment of  Easier  Term,  1815$  and  the  conneyaaoe  kn  1805 
would  not  change  the  rights  of  the  partiesi  for  the  lend 
would  stiD  be  bound  by  the  judgment,  to  whomsqever  it 
nught  come.  It  will  be  contended  on  the  other  side»  (hut* 
after  the  conveyance  in  18^,  Cre^swellhud  onl^ an  equit* 
able  esUite;  and  that,  as  the  execution  was  not  sued  out 
until  ISSGy  the  lands  in  the  hands  of  the  trustees  are  not 
affected  by  it  The  object  of  the  statute  29  Car.  S,  c  3,  s. 
lOy  was  to  extend  the  remedy  which  creditors  before  had 
under  the  statute  of  Westminster  2adt  c.  18,  to  lands  held 
in  trust  for  their  debtors.  The  trustees  did  not  take  pos^ 
session  under  the  deed  of  1825;  that  was  amerevolon* 
tary  conveyance,  and,  by  the  statute  13  Elis.  c.  5,  &  S, 
void  as  against  the  creditors. 

Mr.  Serjeant  lyilde^  contra*— Richard  Esicouri  Cressr 
well  never  had  any  legal  estate  in  the  lands  in  question. 
The  trustees  took  the  legal  estate  under  the  will  of  2%o« 
masEsieanriCres9wett—Hartonyf.Harian(a).  The  testa- 
tor expressly  declares — *'  that  I  have  so  limited  my  said 
estates  at  Sidbury  and  Siottestan  aforesaid  to  the  use  of 
the  said  JFraneis,  Lord  Dude,  and  Thomas  Estoamrt,  and 
their  heirs,  in  remainder  expectant  on  the  linutation  to  the 
said  Mary  Jenkins  and  William  Jenkins  as  aforesaid,  to  the 
end  and  intent  that  the  legal  estate  so  vested  in  them,  my 
trustees  and  tbeir  heirs,  may  preserve  and  support  the  se- 
veral contingent  limitations  and  estates,  subsequent  .to  the 
jBstate  limited  thereof,  in  trust  for  the  said  WHliam  Jei^ 
tins**  Even  without  that  declaration,  the  will  sufficient- 
ly conveys  the  legal  estate  to  the  trustees-— fTA^^i/an^  v. 
Sts.  Bury  (6).    Richard  Estcourt   Cresswell  had  there- 

(s)  7  Tsrm  Rep.  €5i.  [hifkP.  Wins.  t47. 
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JlB2!^  fore  no  legal  estate  at  the  time  of  the  judgment;  and  he 
had  bond  fide  parted  with  his  equitable  interest  before  the 
execution.  A  judgment  at  law  binds  the  legal  estate  of 
the  party  from  the  time  of  the  judgment;  but  the  eqmt- 
able  estate  is  only  bound  from  the  time  of  the  issuing  the 
extent.  This  was  established  in  Hunt  v.  Coles  (a).  Here, 
the  conveyance  was  made  in  1825,  and  the  execution  upon 
the  elegit  not  sued  out  until  1826  (6)« 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
die  Court: — 

If  Richard  Esicourt  Cresswett  had  a  legal  estate  in  the 
premises  at  the  time  of  the  judgment,  it  would  have  been 
bound  by  the  judgnlent,  and  the  conveyance  in  1825  would 
not  have  prevented  it  from  being  taken  under  the  ele- 
git issued  against  him.  But^  if  the  legal  estate  was  in 
the  trusteeSi  Lord  Ducie,  and  Thomas  Estcourt,  and 
Richard Estcourt  Cresstoellhad  only  an  equitable  interest, 
the  conveyance  by  the  trustees  before  the  suing  out  of  the 
execution,  exempts  the  property  from  any  liability  to  that 
execution;  for,  the  statute  29  Car.  2,  c.  S,  s.  10,  which 
niakes  lands  liable  to  judgments  against  a  cestui  que  trusty 
only  authorizes  the  Sheriff  to  take  such  as  the  trustees 
are  seized  of  *'  at  the  dme  of  the  execution  sued."  So 
that,  while  a  judgment  binds  the  legal  estate  of  a  party 
from  the  time  it  is  signed,  it  only  affects  such  trust  proper* 
ty  as  he  is  possessed  of  at  the  time  of  the  execution  sued. 
This  has  already  been  determined  in  the  case  of  Hunt  v. 
Coles.  In  that  case,  Benjamin  Stock  was  seised  in  fee  of 
certain  lands  in  question,  and  by  indenture  of  October , 
1682,  conveyed  them,  in  consideration  of  1270.,  to  Henry 


(a)  1  Comyn,  226.  1  Bro.  Ch.  Cas.  72,  4th  edit,  bj 

(6)  The  follow  tng  cases  were      tden — and    Do€   y.    Mariim,   4 
abo   aHed-- Bottler  v.  AUington,      Term  Rep.  39. 
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Soursby  and  bis  heirs,  who  was  only  a  trustee  for  Pei^ 
Chamberlain  and  his  wife,  and  their  heirs.  By  indenture 
oi  December f  1682,  between  the  said  Henry  Soutsby  oi 
the  one  part,  and  the  said  Peter  Chamberlain  and  his  wife, 
wd  Hope  Chamberlain^  their  son,  of  the  other  part,  it.  was 
agreed  that  Henry  Soursby  should  stand  seised  of  the  pre- 
mises, to  the  intent  ihtX.  Peter  Chamberlain  and  Ann  his 
wife  should  take  40/.  a-year  for  their  lives,  and  that  th^ 
rest  of  the  profits  should  be  paid  to  Hope  Chamberlain^ 
and  the  heirs  of  his  body.  In  1695,  James  Boardmany  the 
lessor  of  the  plaintiff,  recovered  judgment  against  Hope 
Chamberlain  for  a  debt  of  160/.  In  Jtdy^  1699,  .^wi 
Chamberlain  and  the  said  Hope  Chamberlain  borrowed 
600/.  of  the  defendant  Coles,  and,  for  a  security  fpr  that 
sum,  the  said  Henry  Soursby,  by  their  direction,  mortgag- 
ed the  premises  to  Coles  for  500  years.  In  1714^  the  les- 
sor of  the  plaintiff  obtained  judgment  on  a  scire  facias  up- 
on the  first  judgment,  and  upon  this  took  out  execution  by 
elegit;  and,  the  Sheriff,  after  an  inquisition  wbich.&ui|d 
that  Hope  Chamberlain  was,  seised,  in  fee,,  extended  oiie 
moiety,  and  delivered  it  to  the  lessor,  of  the  plaintiff:  anU 
the  doubt  was,  if  he  had  any  title  by  the  statute. 29  Car. 
2f  c  3,  by  which  .it  is  enactied,  that  it  shall  be  lawful  for 
every  Sheriff,  &c.,  to  whom  .writs  shall  be  directed  on 
judgment,  &c.,  to  deliver  execution  to  the  plaintiff  of  all 
such  lands,  &c.,  as  any  other  person  shall  be  seised,  &c», 
in  trust  for  him  against  whom  execution  is  sued,  like  as  he 
might  have  done  if  the  said  defendant  had  been  seised,  ^f 
such  lands,  of  such  estate .  as  they  shall  be  .seised  of  in 
trust  for  him  at  the  time  of  the  said  execution  svied.  And 
it  was.  detem^ined  by  Mr.  Justice  Tracy  that  the  ex^epu- 
tion  was  not  good ;  for  the  words  at  the  time  of  the,  sai^ 
execution  sued,  refer  to  the  seisin  of  the  trustee;  and 
therefore,  if  the  trustee  has  conveyed  the  lands  before  ex- 
ecution sued,  th6ugh  he  was  seised  in  trust  for  the  defend- 
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intents  and  purposes  thereinafter  expressed  and  declare^ 
concerning  the  same;  with  the  like  powers  of  entry  aa4 
distress  in  case  of  non-payment.     And,  as  to  the  same 
messuages,  lands,  tenements,  hereditaments,  and  premiaeaA 
from  and  immediately  after  the  decease  of  the  said  Marff 
Jenkins^  subject  to  and  charged  and  chargeable  with  the 
said  annuity  or  yearly  rent-charge  of  200/.  only,  thereby 
charged  upon  the  same,  and  the  several  powers  and  rem&» 
dies  for  recovering  the  same,  the  said  testator  did  thereby 
give  and  devise  the  same  premises  unto  and  to  the  use  of 
the  Right  Honorable  Francis^  Lord  Dude,  Baron  otFori^ 
worth,  in  the  county  of  Gloucester,  and  Thomas  Esteourt, 
of  Shipton  Moyne,  in  the  same  county,  Esq.,  their  hwa 
and  assigns,  upon  the  trusts  thereinafter  expressed  aiid  de- 
clared of  and  concerning  the  same,  viz.  in  trust  for  the 
said  fVUliam  Jenkins  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and,  from  and  after  the  death  of 
the  said  TFtlliam  Jenkins,  subject  to  and  charged  and 
chargeable  with  the  said  annuity  or  rent-charge  of  200/. 
thereby  charged  upon  the  same,  and  to  the  several  powers 
and  remedies  for  recovery  thereof,  in  trust  for  Richard 
Estcouri  Cresswell,  the  first  son  of  hb  the  said  testator's 
son  Estcourt  Cresswell,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and,  from  and  after  the  decease  of 
the  BBAARichard  Estcourt  CressweU,  in  trust  for  the  first  son 
of  the  body  of  the  said  Richard  Estcourt  Cresswell  law- 
fully to  be  begotten,  and  the  heirs  male  of  such  first  son 
issuing;  and,  in  default  of  such  issue,  to  the  second  and  other 
sons  in  tail  male,  and  divers  remainders  over,  with  the  ul* 
timate  remainder  to  his  own  right  heirs  for  ever.    And  in 
the  said  will  are  the  following  words: — *  And  I  do  hereby 
declare  that  I  have  so  limited  my  said  estates  at  Sidkury 
and  Siottesden  aforesaid  to  the  use  of  the  said  FrasKis^ 
Lord  Dude,  and  Thomas  Estcourt,  and.  their  heirs,  in  re- 
mainder  expectant  on  the  limitation  to  the  said  Mary  Jen- 
kins and  William  Jenkins  as  aforesaid,  to  the  end  and.  in*. 
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(tent  that  the  legal  estate  so  Tested  in  them,  my  said  trus-  ^  1^* 
tees,  and  their  heirs,  might  preserve  and  support  the 
afere-mentioned  several  contingent  limitations  and  estates 
subsequent  to  the  estate  limited  thereof  in  trust  for  the 
said  William  Jeniins*  And  the  testator  further  directed, 
that,  in  case  any  interval  of  time  should  happen  between 
the  determination  of  the  said  estate  so  limited  in  trust  for 
the  said  William  Jenkins,  by  the  death  of  the  said  Rick- 
ordEsicouri  Cresswell,  SackviUe  Cresswell,  and  Barbara 
Cresnoell,  without  issue  male  of  his,  her,  or  their  body  ot 
bodies,  and  the  birth  of  any  other  son  or  daughter  of  hia 
•aid  son  Estcourt  CressweU  lawfully  to  be  begotten,  the 
said  trustees  of  his  said  estates  for  the  time  being  should 
permit  his  said  son  Estcourt  Cresswell  to  receive  the  rents 
and  profits  of  the  said  messuages,  lands,  and  premises  dur* 
ing  such  interval  or  intervals,  subject  to  and  after  pay<» 
ment  of  the  said  annuity  of  SOO/.  thereinbefore  charged 
upon  the  same  hereditaments/ 

**  And  in  the  said  will  are  contained  also  the  following 
words: — 

**  *  Provided,  and  it  is  my  will,  that  no  part  of  my  per^ 
sonal  estate  shall  be  in  anywise  liable  to  the  payment  of 
any  part  of  the  annuities  charged  on  my  said  real  estates; 
but  that  such  annuities,  and  every  part  of  each  of  them^ 
shall  from  time  to  time  be  paid  and  discharged  out  of  the 
rents  and  profits  of  the  said  real  estates  upon  and  out  of 
which  the  same  are  charged  and  made  payable,  and  hot 
otherwise/ 

^*  The  premises  so  devised  included  those  for  the  usd 
and  occupation  of  which  this  action  was  brought. 

"  The  testator  died  in  the  year  1788,  without  having  al- 
tered or  revoked  his  will  (except  as  to  some  personal  pro- 
perty), leaving  the  said  Mary  Jenkins^  William  Jenkins^ 
and  his  grandson,  the  said  Richard  Estcourt^  Cressufelt^ 
him  surviving. 
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ISS27-         Chichester f  and  of  the  counterpart  of  which  the  plaintflR 
"o^      made  profert 

f-  The  cause  was  tried  before  Mr.  Justice  Pari^  at  the  lasi 

the  Bishop  of     ^      .         .      .  ^  J,      , 

Exeter.       Spring  Assizes  at  Exeter, 

The  deed  of  167S|  from  Robert  Isaac  to  Lewis  Sievings 
was  produced. 

•  The  will  of  John  Stetings  was  also  produced.  After 
the  introductory  words — **  As  for  all  the  worldly  estate  it 
has  pleased  God  to  give  me,  I  dispose  of  the  same  as  here* 
inafter  mentioned" — the  testator  proceeded  to  give  sereral 
estates  to  his  wife^  expressly  for  her  life;  a  dwelling-house 
to  Prudence  Hawkes^  for  her  life;  successive  terms  for 
years  in  the  same  house  to  the  husband  and  son  of  Prar 
dence  Hawkes,  each  of  them  paying  the  testator's  widow 
during  her  life  one  shilling  per  annum,  and,  after  her  death, 
one  shilling  to  the  testator's  heir.  Then  he  directed  cer- 
tain property  to  be  sold  to  pay  his  debts,  and  ordered  that 
other  property  should  not  be  sold  unless  necessary,  ex- 
pressing  his  belief  that  there  would  be  enough  to  pay  Us 
debts  without  selling  the  other  part:  and,  after  payment 
of  his  debtSi  he  gave  his  wife  an  additional  SO/,  per  annum, 
to  be  issuing  out  of  the  whole  estate  that  should  remain 
unsold:  and — ^'  all  the  rest  and  residue  of  my  goods  and 
chattels,  lands  and  tenements,  not  before  given  and  be* 
queathed,  my  debts  being  paid,  I  give  and  bequeath,  sub- 
ject and  charged  as  aforesaid,  to  my  brother  Richard  Sie- 
vings, if  living  at  the  time  of  my  death;  if  not  living,  to 
his  children,  to  be  divided  between  them:  but  my  mind  is, 
that  Catherine  shall  have  2O01.,  Thomasine  800/.,  and 
Elizabeth,  9001,,  more  than  any  of  the  rest.*' 

On  the  part  of  the  defendants,  it  was  objected — ^first, 
that  an  advowson  in  gross  did  not  pass  under  the  word  lr> 
nements — ^secondly,  that,  there  being  no  words  of  limitation 
in  the  will,  the  children  of  Richard  Stetings  did  not  tafce 
**  to  them  and  their  heirs,"  as  stated  in  the  declaration,  but 
an  estate  for  life  only-^thirdlyi  that  the  deed  of  1672  was 
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misdescribed  in  die  declaration,  inasmuch  as  it  was  there 
stated  to  be  a  grant  of  a  purparty  or  fourth  part  of  the 
adyowson,  whereas  the  deed  itself  purported  to  convey  the 
entire  advowson.  It  was  proved,  however^  that  Roberi 
Isaac  was  only  entitled  to  a  fourth  part. 

On  the  part  of  the  plaintiffs,  Francis  Chichester,  the 
representative  of  Henry  Chichester,  was  called.  He  stat- 
ed, that  he  had  placed  all  bis  title-deeds  (among  others, 
the  deed  of  1699)  in  the  hands  of  an  attorney  at  BcUh,  by 
whom  they  had  been  sent  to  one  Phipps,  who  was  con* 
cemed  for  a  mortgagee,  and  that  the  mortgagee  said  the 
deed  in  question  was  in  the  possession  of  Phipps;  and 
another  witness  proved,  that  he  had  searched  among  the 
deeds  in  the  hands  of  P/tipps,  but  could  not  find  that  of 
1689;  that  he  had  looked  at  all  the  deeds  he  had,  though 
be  had  not  read  them  through. 

It  was  thereupon  objected,  for*  the  defendants,  that  a 
sufficient  search  for  the  original  deed  had  not  been  proved, 
to  entitle  the  plaintiffs  to  give  the  counterpart  in  evidence^ 

It  was  further  objected,  that  the  consideration  for  this 
deed  was  not  correctly  stated  in  the  declaration^  inasmuch/ 
as  it  WAS  there  stated  that  the  grant  was  made  for  the  con^ 
sideratians  therein  mentioned,  whereas  the  only  considera- 
tion stated  in  the  deed  itself  wa^  a  sum  of  200/. 

The  learned  Judge  nonsuited  the  plaintiffs  upon  the 
two  first  objections;  but  over-ruled  the  others — and  re- 
served to  the  plaintiffs  leave  to  move  to  set  aside  the  non- 
suit, and  have  a  new  trial. 


1827. 

OULLT 
V, 

The  Bishop  of 
Exeter* 


Mr.  Serjeant  Wilde f  accordingly,  in  Easier  Term  last, 
obtained  a  rule  msL — The  authorities  are  clear,  that  the^ 
words  "  lands  and  tenements*'  will  pass  an  advowson — Co. 
LUt.  19b,  85a;  2  Blacksione's  CommeniarieSr  17;  Co- 
myns^s  Digest  (a);  London  v.  Southwell  (6);   Perkins  (c). 


(a)  Tit.  ''Advousoni'{C.  I).        (6)  Hob.  303.        (c)  Page  116. 


884  CAS&8  IN  THINITY  TERM, 

1927'        Ajb  to  the  quamt^m  estAte--Tit  is  dear  from  the  whole  of  the 

QuLisY        ^^^f  ^^^  ^^^  testator  intended  to  dispose  of  all  hirpio- 

f-  perty.    He  charges  it  with  the  payment  of  his  debia,  and 

£^Tsi^      with  the  annuity  to  his  widow.     It  was  therefore  necessary 

that  the  devise  should  pass  the  fee,  in  order  to  carry  ialo 

effect  tlie  intention  of  the  testator;  and  the  will  contains 

nothing  calculated  to  control  or  pievent  this  construction. 

Frogmorkm  d.  BramHone  v.  Hohfda^  (a),  Doe  d.  Sie- 
pens  V.  Snelling  (b),  and  Comynsa  Digest  (c)«  were  also 
cited. 

Mr.  Serjeant  Bosanquet^  on  a  suhsequent  day»  shewed 
cause. — An  advowson  in  gross  does  rK)t  lie  in  tenure, 
tibough  an  advowson  appendant  to  a  manor  may  (d);  on 
the  death  of  the  grantee  it  does  not  escheat  (tf).  In  Ken- 
sey  v.  Langhom  {/),  under  a  derise  to  trustees  of  "  lands, 
tenements,  and  hereditaments,*'  an  adyowson  was  held  not 
to  pass.  In  Westfaling  v.  WestfaUngig),  Lord  Hardwire 
says:  ''An  advowson  will  not  pass  by  the  word  lands,  al* 
though  it  will  by  ienements  and  hereditaments/*  and  in 
ftopetpellv.  Ackland{k),  Mr.  Justice  Trevor  held,  that  an 
advowson  would  not  pass  under  the  word  temewMnis. 

The  will  c<»itaining  no  words  of  linaitatipn,  giiFea  to  tbe 
children  of  Bichard  Stevings  only  an  estate  for  lile,  ms  ten- 
ants in  common.  Where  a  testator  charges  the  devisee 
with  the  payment  of  money  in  respect  of  the  land  devised, 
the  latter  takes  a  fee;  for,  the  charge  upon  (he  estate 
may  be  greater  than  its  value.  The  will  in  question  coi^ 
tains  no  charge  upon  the  devise. 

[Mr.  Justice  Gaaele^. — A  sale  would  be  necessary  to 
pay  the  diffeient  proportions  to  the  devisees.] 

(tt)  3  Burr.  1618;    5.  C.  1  Sir  (e)  1  Rol.  Abr.  Tit.  «Bk:A««I/ 

W.  Blac.  635.  p.  816. 

(i)5£a8t>87;  S.C.  1  Sinith,31d.  (/)  Cas.  temp.  Tslb.  143. 

(f)  Tit.  «  Devise,''  (N  4).  (g)  3  Atk.  464. 

Cd)  Year  Sook,  36  H.  6, 36.  (k)  1  SiOk.  239. 
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'  The  de<^{aration  alleges  that  a  purparty  or  fourth  part 
of  the  advo#8on  passed  by  the  deed  of  1672;  bat  the  deed 
itself  purports  to  grant  the  whole  advofrson :  and  there 
was  no  eridence  of  a  partition,  without  which  there  could 
etist  no  purparty. 

Ab  to  the  variance  between  the  declaration  and  the  deed 
of  1699,  in  the  consideration  set  forth  therein,  the  learned 
Serjeant  referred  to  the  cases  of  Swallow  r.  Beaumont  {a\ 
Edwanh  r.  Lucas  (&),  and  Black  ▼.  Lord  Bray  brook  (e); 
andj  he  contended  that  no  sufficient  evidence  of  the  loss  or 
destruction  of  that  deed  was  given  to  warrant  the  reception 
of  Ae  counterpart. 


W27. 

OotLY 

V. 

The  BUbop  of 


Mr.  Serjeant  Wilder  in  support  of  his  rule. — ^The  de 
claration  professes  merely  to  describe  the  legal  eflfect  of  die 
deed  of  1672.  It  is  admitted  upon  the  record,  that  Bo- 
bcfi  Isaac  was  only  entitled  to  a  purparty.  He  only  in 
fact  granted  that  which  by  law  he  could  grant.  The  aHe- 
gataonns  to  the  Consideration  fot  the  deed  of  1699,  may 
be  rejected  as  surplusage,  for  no  consideration  need  be 
stated  for  a  deed. 

The  learned  Serjeant  then  proceeded  to  observe  upon 
the  eases  cited  on  the  part  of  the  plaintiflb ;  and,  in  addition 
to  the  authorities  referred  to  upon  the  motion,  to  shew 
that  the  will  conveyed  a  fee  to  the  testator's  nieces,  he  cit- 
ed the  cases  of  Andrew  v.  Southouse  {d),  Smithy.  Tyndal{e)t 
and  Carpenter  v.  Chapman  (/). 

Cur.  adv.  vuU, 


Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court: — 
This  was  an  action  of  quarc  impcdit.    In  deducing  the 


(a)  2  Barn.  &  Aid.  766. 
(6)  5  Barn.  &  Oress.  339;  S.  C. 
SDow.  &Ryl.98. 
(c)  2  Stark.  N.  P.  C.  7. 


(d)  5  Term  Rep.  ^2. 

(e)  2Salk.685. 
(/)  9JVIod.92, 


^^  GA^ES  IN  TRINITY  TBRUj  , 

1927.        plaintiff's  titles  the  declaration  statesi  that  John  Stevingff 

Gully        ^mongst  other  thing£|  devised  the  purparty  or  fourth  part 

^'       ^   of  an  advowson  to  his  brother  Richard  Stepings,  if  ha 

Tbe  Bishop  of      ,       , ,  ,      ,.  .  ,        .  ^  ,  •     ,       i  j   -i* 

BxETEit,  should  be  living  at  the  time  of  the  testator  s  death;  and  if 
he  (Richard  Sieving/)  should  not  be  living  at  the  time  of 
the  testator's  death,  then  to  his  children  and  their  heirs, 
as  tenants  in  common. 

To  prove  this  allegation,  the  will  of  John  Stevings  waft 
read.  By  this  will^  after  tbe  introductory  words — '*  As  for  the 
worldly  estate  it  has  pleased  God  to  give  me,  I  dispose  of 
the  same  as  hereinafter  mentioned" — the  testator  proceeda 
to  give  certain  estates  to  his  widow,  for  her  life;  a  dwell** 
ing-house  to  Prudence  Hawkes%for  her  lifes  and  twa 
successive  terms  for  years  in  the  same  house,  to  the  hus- 
band, and  son  oi  Prudence  Hawkes,  after  her  death,  they 
paying  to  .the  testator's  widow  during  her  life,  one  shilling 
per  annum,  and,  after  her  death,  one  shilling  to  the  testa- 
tor's heir.  The  testator  then  directs  certain  property  tc^ 
be  sold  for  payment  of  his  debts,  and  orders  that  othe? 
parts  of  his  property  shall  not  be  sold  unless  necessary,  ex*» 
pressing  his  belief  that  there  would  be  enough  without 
tfiem  to  pay  all  his  debts:  he  then  gives  his  wife  SOA  per 
annum  out  of  the  whote  estate  that  shall  remain  unsold. 
Then  comes  the  clause  in  question — '^  All  the  resifkte^ 
of  my  goods,  chattels,  lands  and  tenements^  not  before 
given  and  bequeathed,  my  debts  being  paid,  I  give  ami 
bequeath,  subject  and  charged  as  aforesaid,, to  my  brother 
Richard  Stevings,  if  living  at  the  time  of  my  death,  if  not 
living,  to  his  children,  to  be  divided  between  them;  but 
my  mindis,  that  Catherine  shall  have  S002,,  ThomcLsine 
SOO^.,  and  Elizabeth  200L,  more  than  any  of  the  rest." 
.  Two:  objections  were  made  at  the  trial — first,  that  an 
advowson  in  gross  will  not  pass  under  the  word  "  tene- 
ments"— secondly,  that,  as  there  are  no  words  of  iimitatian  in 
the  will,  the  parties  did  not  take  to  them  and  their  heirs,  asi 
alleged   in  the  declaration,  but  an  estate  for  life  only. 
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Upon  tfaese  objections  the  plaintiflFs  were  nonsuited.  I  am 
of  opinion  that  the  nonsuit  ought  to  be  set  aside  and  a 
new  trial  had. 

As  to  the  first  pointy  it  is  admitted  that  an  advowson 
appendant  to  a  manor  lies  in  tenurei  and  therefore  would 
pass  under  the  word  *'  tenement."  Lord  Coke  and  Mr. 
Justice  BlacksionCf  in  describing  the  nature  of  a ''  tene« 
ment^**  make  no  distinction  between  an  advowson  in  gross 
and  an  advowson  appendant.  There  can  be  no  distinction 
between  them;  the  one  lies  in  tenure,  and  so  does  the 
other.  Lord  Coke  says  (a) :  **  If  an  advowson  be  holden  by 
knight*8  service^  ftc.**  He  there  speaks  of  an  advowson 
generally.  Mr.  Justice  Blackstone  sftys  (ft):  **  Tenement, 
though  in  its  vulgar  acceptation  it  is  only  applied  to  bonu- 
ses and  other  buildings,  yet  in  its  original  proper  and  le- 
gal sense  it  signifies  every  thing  that  may  be  holden,  pro* 
vided  it  be  of  a  permanent  nature;  whether  it  be  of  a  sub* 
stantial  and  sensible,  or  of  an  usubstantial  ideal  kind. 
Thus,  Kberum  ienementum,  frank-tenement,  or  fireeholdi  is 
applicable  not  only  to  lands  and  other  solid  objects,  but  also 
to  offices,  rents,  commons,  and  the  like;  and,  as  lands  and 
hooves  are  tenements,  so  is  an  cuivowson  a  tenement.'*  Lord 
Coit^  carries  the  meaning  of  the  word  **  tenement"  beyond 
those  tilings  for  which  services  can  be  rendered.  He  says  (e), 
**  Tenement  is  a  large  word,  to  pass  not  only  inheritances 
which  are  holden,  but  offices,  rents,  commons,  and  the  like, 
wherein  a  man  hath  any  frank-tenement,  and  whereof  he 
is  seised  ut  de  Ubero  ienemento.*"  Therefore,  it  seems  to 
be  clear  that  it  is  not  necessary  that  the  thing  should  lid 
in  tenure,  or  be  such  for  which  services  may  be  rendered; 
but  that  any  thing  that  can  be  holden  comes  within  the  de- 
scription of  a  **  tenement."  Fealty  may  be  rendered  for  an 
advowson.  So,  an  advowson  may  be  intailed.  Tenement 
has  been  holden  sufficient  in  a  statute  to  embrace  property 


1827. 

GULLT 

The  Bishop  of 

BZETEB. 


{a)  Co.  Litt.  85  a.     '  {h)  2  Bl.  Com.  16, 17        (f)  Co.  Litt.  6  a. 
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1827*  of  thb  de9cription»  If  it  be  sufficient  in  a  statute,  there 
eaa  be  no  reason  why  it  should  not  be  so  in  a  will  in  which 
is  manifested  a  clear  intention  in  the  testator  not  to  die  in- 
testate as  to  any  part  of  his  property.  Tenemenimm  is  the 
only  word  used  in  the  statute  De  Dotm  (a),  which  was 
passed  for  the  express  purpose  of  fettering  the  whole  pro- 
perty of  the  country;  and  ad^owsons  have  been  held  to  be 
within  it.  We  should  unsettle  property  to  hold  advowsons 
not  to  pass  under  the  description  of  tenements.  In  the 
First  InHUmie^  Lord  Coke^  commenting  upon^e  word  tfe- 
nemeMhumj  says  {h) :  **  This  is  die  only  word  which  the  said 
statute  of  IV€9ifm9Uter2TiAt  that  created  estates  tail,  useth ; 
and  it  indudeth  not  only  all  corporeal  inheritances  nJmk 
'4US0  cr  may  be  kolden^  but  also  all  inheritances  issuing  out 
of  any  of  Aose  inheritances,  or  concerning  or  annexed  to, 
or  exercisable  within  the  same,  tko9tgi  they  lie  not  in  ie^ 
mure,  as  rents,  estovers,  commons,  or  other  profits  granted 
out  of  land,  or  offices  or  dignities  which  concern  land  or 
certain  places,"  An  advowson  concerns  land,  and  a  cer- 
tain place,  being  connected  with  the  parish.  All  the  old 
decisions  are  collected  in  Viner's  Abridgment  (c).  From 
these  it  appears,  though  some  of  the  cases  are  conflicting, 
that  advowsons  in  gross  and  aidvowsons  appendant  equally 
pass  under  the  description  of  tenements.  In  Westfaiing 
w.  Westfaiing {d),  Lord  HarduAehe  f^nyzi  ^' An  advowson 
will  not  pass  by  the  word  lands^  although  it  will  by  lands 
4md  tenemewtsy  He  must  have  meant  by  this  that  either 
would  be  sufficient,  not  that  it  was  necessary  to  use  both 
words.  In  Kensey  v.  Langhom^  the  words  used  in  the 
will  w^re«  *'  lands,  tenements,  and  hereditaments."  The 
Lord  Chancellor  and  die  Judges  of  the  Court  of  King's 
JBeneh  held,  that  the  advowsons  did  not  pass,  not  because 
Abe  words  were  not  sufficient  to  describe  them,  as  the  word 


(fl)   13  Edw.  1,  c.  1.  (c)  Tit. "  Tenure;\B.). 

ib)  1  Inst,  19  a.  (^)  3  Atk.  464. 
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hereflitftments  was  used;  but  because  the  properly  was         1607 
IpYen  to  trustees  to  raise  money  for  charitable  purposes* 
and  the  church  was  void. 

As  to  the  second  objection-^There  are  no  words  of  UbeuU 
tation ;  but  it  seems  to  me  to  be  dear,  from  the  introductory 
words  of  the  will»  from  the  testator's  giidng  other  estates  lor 
Ufe,  from  his  imposing  charges  on  the  body  of  .his  proper* 
ty»  from  there  being  no  devise  over,  and  from  the  lan- 
guage of  the  vesiduary  cbuiae>  that  the  testator  intended 
(hat  an  estate  in  fee  should  pass  to  his  lueoes.  Undoubt* 
edly,  the  mere  profession  of  intent  in  the  introduotory  part 
of  the  will  would  not  be  Bufficient«  unless  the  like  intent 
appeared  from  the  subsequent  parts  of  the  will  Where 
the  testator  has  meant  to  give  estates  for  life,  he  has  ckarw 
ly  done  so.  The  words  of  the  will  in  this  case  ase  stmig* 
er  Co  pass  a  fee,  than  they  were  in  the  case  of  Pemoar- 
den  V.  Gilbert  (a).  I  agree  with  the  Judges  m  that  loase, 
that  we  can  derive  but  little  assistance  from  the  cases,  but 
must  look  at  the  language  of  the  will,  and  endeavour  to 
discover  the  intention  of  the  testator:  and  if  it  be  clear 
from  the  whole  wiH,  that  the  teatater  meant  the  fee  to  pass, 
it  will  pass.  Besides,  the  testator  charges  the  estate  with 
his  debts.  In  Dae  d.  Sievew  v.  SneUing  (i).  Lord  EUenr- 
bof'ough  says :  "  The  question  hath  always  been,  whether 
the  charge  is  to  be  paid  out  of  the  rents  and  profits  of  the 
^estate,  or  whether  it  is  to  be  paid  by  the  devisee  at  all 
events.**  The  devise  in  the  present  case  falls  within  the 
rulp  thus  stated  by  Lord  EUenfforof^gb. 

There  weae  several  other  objections  urged  at  the  tiial* 
and  over-ruled  by  the  learned  Judge.  The  dedaratton 
states,  that  Robert  Isaac,  in  consideration  of  twenty  shilr 
lings,  and  other  good  causes  and  considerations,  granted 
to  Letois  Stevings  the  purparty  or  fourth  part  of  the  ad- 
vowson.    To  prove  this,  the  deed  was  produced,  which 

(a)  3  Brod.  &  Bing.  85;  S.V.  {b)  5  Eaat,  8/;  S.  C.  i  Stnithi 
6  J.B.  Moore.  268.  313. 
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professed  to  convey  the  w^ole  advowsoiu  It  was  theie^ 
upon  contended  that  the  allegation  was  not  supported.  It  is 
admittedi  however,  by  the  whole  of  the  pleadings,  that  Ro* 
bert  Itaae  had  only  a  purparty  or  fourth  part,  and  there- 
fore the  deed  could  convey  no  more.  The  deciarafion 
does  Dot  profess  to  describe  the  deed  im  eerbu,  but  only  its 
legal  effect 

It  was  further  objected,  that  the  counterpart  of  the  deed 
of  1699  ought  not  to  have  been  received  in  evidenee,  as  it  did 
not  appear  that  any  sufficient  search  had  been  made  fcr 
the  other  part  The  degree  of  diligence  to  be  used  in 
searching  for  a  deed  must  depend  upon  the  circumstances 
of  each  particular  case,  and  upon  the  value  and  import* 
auoe  of  the  deed.  We  are  of  opinion  that  in  this  case  su£> 
fident  search  was  made  to  let  in  the  counterpart 

We  therefore  think  that  the  rule  for  setting  aside  the 
nonsuit,  and  for  a  new  trial,  should  be  made — 

Absolute  (a)* 

(«)  Theconddemioitmeiitioii-  ezecoled  aiore  thsa  one  has« 

ed  in  the  deed  of  1672  afteiwards  dred  and  fifty  yean  ago,  and  r»- 

came  before  the  Court  in  a  sqbse-  gard  being  had  to  the  floctnadon 

quent  stage  of  the  cause  (See  2  and  depredadon  in  the  value  of 

Moore  &  P.  266),  when  they  held,  money  anoe  that  period,  it  woaii 

that^m  the  absence  of  all  proof  of  be  too  much  for  w  to  say  ttat 

firmud,  the  peconiary  cottsidsra*  twenty  shillings  was  at  that  time 

tioa  (twemty  shUlmgi),  regard  be-  nothing  more  than  a  mere  nomi- 

mg  had  to  the  date  of  the  deed,  nal  consideration,  or  that  it  might 

must  be  presumed  to  be  a  Talnable  not  be  the  value  of  a  fbmth  share 

oonndcratioo.    Per  Lord   Chief  in  an  adrowion  firom  i^ich  tfas 

Justice  Be9t  (2  Moore  &  P.  272)  purchaser  mi^t  nev«  derire  any 

— **  Conndering  that  the  deed  was  benefit." 
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Dos  d.  Palmer  r.  Andrews.  Wednetdt^, 

rp  JmfyAtk. 

M  HIS  was  an  action  of  ejectment^  wherein  the  lessor  of  /.  s,^  who  was 
the  plaintiff  sought  to  recover  the  possession  of  certain  J^'^^^^ 
premises  held  of  him  by  the  defendant  as  tenant  from  year  premuet,  with 
to  year,  the  tenancy  having  been  determined  by  a  regular  « )eue,'d^mued 
-otioe  to  quit.  StfSltT 


The  cause  was  tried  before  Lord  Chief  Justice  Begi,  at  yewtoyew.  j, 

S,  Wftf  diachaijg** 

uie  Sittings  at  GuildtuM^  after  kst  Hilary  Term,  when  ed  under  the  in- 

the  following  facts  appeared  in  evidence: —  'tt^^a^X^e. 

The  lessor  of  the  plaintiff  was  himself  tenant  from  year  i^-  Thepro- 

'^  ^  Tisional  assignee 

to  year  (with  an  agreement  for  a  lease)  to  one  Martin^  nerer  took  pos- 
The  defendant  had  held  under  the  lessor  of  the  jdaintiff  premises,  hot  X 
for  some  years,  had  acknowledged  his  title,  and  paid  rent  ^J^^^^ 
to  him*    The  notice  to  quit  was  given  about  L(»dy-day,  ^  nn^  •od  no 

nluoiate  assifl* 

1826,  and  the  demise  laid  in  the  declaration  was  after  the  nee  was  appoint* 
expiration  of  that  notice.  On  the  25th  of  January,  1825,  (iJiTdCbiefJae- 
the  lessor  of  the  plaintiff  presented  his  petition  to  the  In-  f'^f^^f' 
solvent  Debtors'  Court  for  his  discharge  under  the  statutes  oonid  not  main- 
then  in  force  concerning  insolvent  debtors,  and  executed  aii'his  interest 
the  conveyance  and  assignment  to  the  provisional  assignee,  J^fX^J^^ 
required  by  the  4th  section  of  the  1  Geo,  4,  c,  1 19.    There  "*"^  though 

not  acted  upMi* 

^as  no  evidence  as  to  whether  or  not  the  provisional  as« 
signee  had  ever  done  any  thing,  nor  whether  he  had  adopt* 
ed  or  rejected  the  conveyance.  The  defendant  had  paid 
no  rent  since  the  date  of  the  petition. 

His  Lordship  thought,  that,  with  respect  to  the  vesting 
of  a  beneficial  interest  in  leaseholds,  there  was  no  difier* 
^nce  between  the  case  of  an  insolvent  and  that  of  a  bank- 
rupt; that,  considering  the  intention  of  the  conveyance  to 
be  to  benefit  the  creditors  of  the  insolvent,  unless  adopted 
as  beneficial,  it  was  no  conveyance  at  all;  and  that,  until 
some  act  done  by  the  assignee  amounting  to  an  assent  to 
accept  the  term,  no  interest  passed  therein. 

The  Jury  accordingly  returned  a  verdict  for  the  plain- 
tiff. 


60i  CASBi  IS  TRINItY  TERMj 

ISHJf*  Mr.  Serjeant  Spankief  in  Easter  Term  last,  obtained  a 

rule  nisi  that  this  verdict  might  be  set  aside,  and  a  nonsuit 
entered,  or  a  riew  trial  had. — The  defendant  is  at  liberty 
to  shew  that  the  title  of  his  landlord  is  at  an  end,  though 
he  woHid  not  be  allowed  td  dispute  it  ab  initio.  On  ap- 
pl}ddg  for  the  benefit  of  the  Insolvent  Acts,  the  insolvent 
itEi  bound  to  eitecQte  an  absolute  conveyance  and  assign- 
ment of  all  his  estate  and  effects  to  the  provisional  assignee. 
The  lessor  of  the  plain  tiff  has  estecuted  this  conveyance  and 
aswgmaent,  and  has  therefore,  by  his  own  vohintary  act, 
divested  himself  6f  all  interest  in  the  premises  in  question. 
From  the  moment  of  executing  the  conveyance,  the  insol- 
vent's property  is  gone;  it  is  absolutely  taken  out  of  the 
patty  conveying;  whether  or  not  it  absolutely  and  uncon- 
dicibnally  veiBts  in  another,  is  immaterial  to  the  present 
question.  Even,  if  the  ultimate  assignees  should*  reject 
any  part  of  the  interest  conveyed,  by  the  terms  of  the  sta- 
tute, it  could  not  revert  to  the  insolvent.  In  Crofts  y. 
Pick  {a) f  however,  it  was  held,  that  one  who  had  accepted' 
the  office  of  provisional  assignee  (under  the  53  Geo.  8;  c. 
IOC)  must,  by  the  assignment  being  made  to  him;  be  con- 
sidered to  have  consented  to  accept  the  property,  and  has 
no  discretion  t6  refuse  the  assignment. 

[Lord  Chief  Justice  Best  Teterred  to  Lindsay  r.Lim- 
bert{l^),  where  it  was  held,  that  the  general  assignment  of 
the  personal  estate  of  an  insolvent  by  the  provisional  as-* 
signee  of  the  Insolvent  Debtors*  Court  to  the  after-ap- 
pointed assignees,  does  not  vest  in  the  latter  a  term  of 
years,  unless  they  do  some  unequivocal  act  to  nlanifesf 
their  acceptance;  and  that  a  n\^re  attempt  to  make  it  avail- 
able to  the  estate  is  not  such  ah  exercise  of  ownership  as 
to  create  an  implication  of  assent] 

Mr.  Serjeant  Lawes,  on  a  subsequent  day,   shewed 
(a)  8  J.  B.  Moote,  884;  S.  C.  1  Bing.  354.  (6)  Antti  p.  209- 
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Cause.— The  case  of  Copeland  Vb  Siephent{a)  is  dociem 
of  the  question;  for  the  case  of  a  bankrupt  and  that  of  an 
insolvent  stand  in  this  respect  upon  precisely  the  same 
ground:  the  assignees  must  in  either  case  do  somethings 
expressive  of  their  assent,  before  the  property  in  a  term  oi 
years  can  vest  in  them.  HerCi  there  was  clearly  noassenlr 
on  the  part  of  the  provisional  assignee,  and  no  subsequent 
assignee  has  been  appointed.  The  property  of  the  insol- 
vent is  not  divested  by  the  mere  execution  of  a  deed.  The 
assignment  will  not  entitle  a  stranger  to  set  up  the  bank- 
ruptcy or  insolvency,  unless  the  assignees  interpose.  Int 
Webb  V.  Fox  (6),  it  was  held,  that  an  uncertificated  bankrupt 
has  a  right  to  goods  acquired  by  him  since  his  bankruptcy, 
against  all  the  world  but  his  assignees,  and  may  maintain 
trover  for  them  against  a  stranger.  The  like  was  held  in 
Fowler  v.  Down  (c) ;  and  in  Taylor  v.  Buchanan  (d)^  it  was 
held,  that  an  insolvent  might  maintain  an  action  for  goods 
sold  by  him  after  the  hearing  of  his  petition  to  the  Insolvent 
Debtors'  Court,  .and  while  he  was  in  custody  uiider  their 
order.  The  assignment  operates  as  an  attachmtat  upon 
the  insolvent's  property;  but  the  rights  incident  to  it  re- 
main in  him,  at  least  until  acceptance  by  the  assignees* 

The  defendant,  at  all  events,  was  estopped  from  disput- 
ing the  plaintiff's  title.  In  Balls  v.  Westwood  (e),  it  was 
held,  that,  in  an  action  for  use^and  occupation^  where  the 
defendant  has  come  in  under  Ae  plaintiff,  he  cannot  shew 
that  the  plaintiff's  title  has  expired,  unless  he  solemnly  re- 
nounced it  tX  the  time,  and  commenced  a  fresh  holding  un- 
der another  person. 

It  would  be  bard,  indeed,  if  the  insolvent  were  to  be  de- 
prived of  the  benefit  of  the  tenancy,  and  at  the  same  time 
remain  liable  to  the  superior  landlord  for  the  rent  and  co- 
venants incident  thereto.    This  continuing  liability  of  the 


(a)  1  Bam.  &  Aid.  593.  (^  6  Dow.  &  Ryl.  49  J ;  &  C.  4 

(h)  7  Term  R«p.  391.  Barn.  &  Cress.  419. 

(c)  i  Bob.  &  Pal.  44.  (e)  2  Gamp.  1 1. 
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insolvent  is  recognized  by  the  5  Geo.  4,  c.  61, 'S*  19,  wkich 
only  discharges  him  in  the  event  of  the  assignees  acoepting 
the  lease  or  agreement.  The  1  Geo^  4,  c.  119,  s.  7,  and 
the  3  Geo.  4,  c«  123,  a.  1 ,  are  also  material  to  shew  that  the 
insolvent's  property  is  not  absolutely  vested  by  the  asai^i- 
ment  in  the  provisional  assignee. 

Mr.  Serjeant  Spankie,  in  support  of  his  rule.— The  insol- 
,  vent  has,  by  his  own  voluntary  act,  divested  himself  of  all 
his  property.  Until  the  assignees  think  proper  to  dissent, 
the  estate  is  absolutely  vested  in  them.  The  case  of 
bankruptcy  is  somewhat  diiferent  from  this;  the  bankrupt 
does  no  act;  the  assignment  is  made  by  the  commissioners 
in  exercise  of  the  statutory  power  vested  in  them :  but,  in 
the  case  of  insolvency,  the  conveyance  is  the  act  of  the 
party.  The  permanent  assignee  may  repudiate  the  con- 
veyance,  or  decline  to  accept  any  particular  part  of  the 
property;  but  the  provisional  a^ignee^  who  is  the  mere 
creature  of  the  Court,  has  no  discretion :  by  accepting  the 
office,  he  accepts  all  assignments  that  may  be  made  to  him. 
The  language  of  the  statutes  is  express,  to  vest  the  pro* 
property  in  the  provisional  assignee.  The  insolvent  can- 
not therefore  retain  the  right  to  bring  an  ejectment.  The 
case  of  Doe  d.  Clark  v.  Spencer  (a)  is  an  authority  to  shew 
that  such  an  action  might  be  maintained  by  the  provision- 
al assignee.  That  case  is  precisely  in  point ;  for,  the  legal 
right,  being  admitted  to  be  in  the  provisional  assignee,  can- 
not at  the  same  time  remain  in  the  insolvent.  It  is  per- 
fectly clear,  that,  where  a  landlord's  title  has  been  put  an 
end  to  by  his  own  act,  that  may  be  shewn  by  the  tenant. 
A  man  is  always  supposed  to  be,  and  generally  is,  made  a 
bankrupt  against  his  will;  but  he  who  takes  the  benefit  of 
the  Insolvent  Act,  is  a  free  agent;  that  which  he  does^  he 
does  with  a  view  to  rid  himself  of  personal  responsibility 

on  account  of  his  debts. 

Cur.  adv.  vuU. 

(tt)  IIJ.  B.  Moore,  7;  S.  C.  3  Bing.  203. 
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Mr.  Justice  Oasblbe. — ^This  was  an  action  of  ejectiiient  f  827- 
fcroi:^ht  to  recover  the  possession  of  certain  premises  which 
the  lessor  of  the  plaintiffi  who  was  himself  tenant  from 
year  to  year,  with  an  agreement  for  a  lease,  had  demised 
to  the  defendant  as  tenant  from  year  to  year.  The  tessotr 
of  the  plaintiff,  on  the  Sist  March,  18S6,  gave  the  defend- 
ant notice  to  quit  at  Michaelmas^  which  was  the  period  of 
the  year  at  which  he  had  originally  entered,  and  the  de- 
mise was  laid  after  the  expiration  of  such  notice..  Pending 
the  tenancy,  and  before  the  giving  of  the  notice  to  quit,  the 
lessor  of  the  plaintiff  had  taken  the  benefit  of  the  Insol- 
vent Debtors'  Act,  and  had  been  discharged  under  it. 
His  application  to  the  Court  was  made  in  the  month  of 
January f  1825,  and,  on  the  25th  of  that  month,  he  execut- 
ed the  usual. assignment  to  the  provisional  assignee.  The 
provisional  assignee  never  took  possession  of  the  prembes, 
nor  did  it  appear  that  he  knew  any  thing  about  them.  No 
subsequent  assignee  has  been  appointed,  and  no  rent  has 
been  paid,  except  to  the  lessor  of  the  plaintiff. 

At  the  trial  of  the  cause,  it  was  insisted,  on  the  part  of  the 
defendant,  that  the  lessor  of  the  plaintiff  could  not  recover, 
but  that  the  title  was  in  tlie  provisional  assignee  of  the  In- 
solvent Debtors*  Court.  The  Lord  Chief  Justice,  how- 
ever, over-ruled  the  objection,  aiid  the  Jury  returned  a 
verdict  for  the  lessor  of  the  plaintiff.  The  case  now 
comes  before  the  Court  on  a  motion  that  that  verdict  may 
be  set  aside,  and  a  new  trial  had. 

The  defendant  rests  his  objection  to  the  right  of  the  les- 
sor of  the  plaintiff  to  recover  the  possession  of  these  pre- 
mises, upon  the  4th  section  of  the  statute  1  Geo.  4,  c*  1 19, 
which  enacts,  that  every  prisoner  applying  for  his  discharge 
according  to  the  provisions  of  that  act,  shall,  at  the  time 
of  subscribing  his  petition,  duly  execute  a  conveyance  and 
assignment,  in  such  manner  and  form  as  the  Court  shall 
direct,  of  all  the  estate,  right,  title,  and  interest  of  such 
prisoner,  to  all  the  real  and  personal  estate  and  effects  of 

VOL.  XII.  RR 
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1827.  such  prUmtCTt  except  to  the  wearing  appateU  bedding,  and 
other  such  necessaries,  of  such  prisoner,  and  bis  or  her  &«- 
milyi  not  exceeding  in  the  whole  the  value  of  SOi,  soastm 
vest  all  weh  real  and  personal  estate  and  effects  as  the 
provisional  assignee 4>f  the  said  Court;  subject  to  a  pro* 
▼isoy  that,  in  case  such  prisoner  shall  not  obtain  his  disr 
charge  by  virtue  of  that  act,  such  conveyance  and  aasigat 
ment  shall,  from  and  after  the  dismissal  of  the  petitipn  of 
such  prisoner  praying  for  his  discharge,  be  nidi  and  void 
to  all  intents  and  purposes. 

The  lessor  of  the  plaintiflP,  on  the  other  hand,  contends, 
that,  inasmuch  as  the  provisional  ass^nee  has  never  done 
any  act  to  shew  his  acceptance  of  the  insolvent's  estate  in 
these  premises,  the  title  still  remains  in  the  insolvent;  and 
that  he  may  therefore  maintain  the  ejectment.  In  support 
of  that  position,  he  relies  on  the  cases  of  Turner  v.  iStcA^ 
ardson  (a),  Copeland  v.  Stephens  (6),  and  Lindsay  v.  Xm- 
bert  (c).  The  first  of  these  cases  was  an  action  for  rent, 
brought  by  the  lessor  against  the  assignee  of  the  lessee, 
the  lessee  having  become  bankrupt;  and  the  i^intiff  al- 
leged that  all  the  title,  &c.,  of  the  bankrupt  had  come  to 
and  vested  in  the  assignee ;  but,  it  appearing  that,  although 
the  assignee  had  advertised  the  premises  and  put  them  up 
for  sale,  yet  that  no  sufficient  offer  being  made,  be  afterwards 
renounced  the  premises — it  was  held,  that  the  defendant 
could  not  be  considered  as  having  done  sufficient  to  take 
upon  himself  the  character  of  assignee  of  the  term,  so  as 
to  render  himself  responsible  for  the  performance  of  the  | 

covenants  of  the  lease.     In  Copeland  v.  Stephens  also  it  | 

was  held,  that  the  general  assignment  of  personal  estate 
under  a  commission  of  bankrupt  does  not  vest  in  the  as- 
sign's a  term  of  years,  unless  they  do  some  act  to  mani- 
fest their  assent  to  the  assignment  as  regards  the  t^m,  and 
their  acceptance  thereof.    And  in  the  case  of  lAndsap  v. 

(a)  7  East,  335.        (b)  1  Bam.  &  Aid.  593.        <c)  Ante,  p,  209. 
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lAmbert,  it  was  in  like  manner  expressly  lieldi  that  the  ge-  1827. 
neral  assignment  of  the  personal  estate  of  an  insolvent  by 
the  provisional  assignee  of  the  Insolvent  Debtors'  Court  to 
the  after-appointed  assignees,  does  not  vest  in  the  latter  a 
term  of  years^  unless  they  do  some  unequivocal  act  to  ma* 
nifest  their  acceptance;  and  that  a  mere  attempt  on  their 
part  to  make  it  available  to  the  estate  is  not  such  an  exer-  / 
cise  of  ownership  as  to  create  an  implication  of  assent. 
There  is,  however,  one  difference  between  the  cases  of 
Turner  v.  Itichardsan  and  Lindsay  v.  Limberii  and  that 
now  before  the  Court,  which,  had  there  been  no  decision 
carrying  the  matter  further,  I  should  have  considered  so 
essential  as  to  have  prevented  them  from  at  aU*  bearing 
upon  it,  tiz.  that  in  these  cases  it  was  sought  to  ehargie 
the  defendants  with  the  payment  of  rent,  and  there  had 
been  an  actual  repudiation  of  the^state.  But,  in  the  case 
of  Copelandv.  Stephens,  neither  of  these  circumstances  oc« 
curred.  The  action  was  not  brought  against  the  assignee, 
nor  had  he  repudiated  the  estate:  that  case  was determin-^. 
ed  upon  the  broad  principle,  that  the  estate  did  not  pass  to 
the  assignee,  Unless  he  did  something  to  signify  his  accept- 
ance of  the  term.  There  still,  however,  appears  to  me  to 
be  a  material  difference  between  the  present  case  and  those 
on  which  the  defendant  relies,  to  prevent  this  case  from 
being  governed  by  those,  and  to  bar  the  lessor  of  the 
plaintiff*  from  recovering.  The  most  material  distinction 
arises  from  the  words  of  the  Insolvent  Act,  which  I  have 
above  stated,  and  which  requires  such  an  assignment  as 
shall  vest  the  estate  in  the  provisional  assignee,  and  which 
assignment  is  to  be,  and  in  this  case  was,  made  at  the  time 
of  subscribing  the  petition. 

Under  the  Bankrupt  Act,  the  commissioners  take  no  es* 
tate.  They  have  barely  a  power,  and,  until  the  execution 
of  that  power,  the  estate  remains  in  the  bankrupt.  Un- 
der the  Insolvent  Debtors*  Act,  the  object  appears  to  be 
to  divest  out  of  the  insolvent  all  his  estate  before  his  peti- 

rr2 
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1827.  tion  can  be  entertained.  In  the  former  case,  the  bank-  \/ 
rupt  does  nothing;  in  jhe  latter,  the  insolvent  himself 
makes  the  assjgnmenti  and  therefore  it  is  hot  competent 
to  him  to  say  that  the  estate  does  not  pass  under  it,  ex- 
cept in  the  event  of  his  not  obtaining  his  discharge;  in 
which  case  the  assignment,  by  the  express  provisions  of 
the  act,  is  declared  to  be  void  (a). 

The  provisions  of  the  7th  section  of  the  statute  1  Geo. 
4,  c.  1 19,  that  no  suit  in  law  be  proceeded  in  further  than 
an  arrest  on  mesne  process,  or  suit  in  equity  be  commenc- 
ed by  any  assignee  or  assignees  of  any  such  prisoner's  es- 
tate and  effects,  without  the  consent  of  the  major  part  in 
value  of  the  creditors,  unless  with  the  approbation  of  one 
of  the  commissioners  of  the  Court — and  in  the  3  Geo.  4,  c. 
123,  8.  1,  that  it  shall  be  lawful  for  the  provisional  assig- 
nee to  sell,  &c.,  if  the  Court  shall  so  order — have  been 
urged  as  grounds  to  shew  that  the  property  is  not  abso- 
lutely vested  in  the  provisional  assignee.  It  has,  however, 
been  determined  in  this  Court,  in  the  case  of  Doe  d.  Clark 
T.  Spencer  (6),  not  only  that  the  provisional  assignee  may, 
without  application  to  the  Insolvent  Debtors'  Court,  main- 
tain ejectment  for  the  property  assigned,  but  also  that  this 
Court  will  not  stay  his  proceedings,  although  he  has  not 
the  authority  of  that  Court,  or  of  the  major  part  of  the 
creditors,  to  proceed.  It  may,  indeed,  be  said  that  in  that 
case  the  provisional  assignee's  taking  upon  himself  to  sue 
was  a  proof  of  his  acceptance ;  but  still  it  appears  to  me  to  be 
material  to  refer  to  that  case  on  account  of  what  is  said  by 
my  Lord  Chief  Justice,  as  to  the  vesting  of  the  estate.  His 
Lordship  says  (c):  *'  By  the  4th  section  of  the  statute  1 
Geo.  4,  c.  1 19,  all  the  real  and  personal  estate  and  effects 
of  the  prisoner,  at  the  time  of  subscribing  his  petidon  for 


(a)    See   WUles   v.  Elliott,  2         (b)  IIJ.  B.  Moore,  7>232;  5. 
Moore,  &  P.  19;  S.  C.  4  Blng.      C.  3  Bing.  203, 370. 
232.  (c)  IIJ.B.  Moore,  10. 
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h]0  dischargei  are  completely  vested  in  the  provisiondl  as-  1837. 
signee^  subject  to  a  proviso^  that,  in  case  the  prisoner  shall 
not  obtain  his  discharge  by  virtue  of  tlie  act^  the  assign- 
ment shall  be  null  and  void.  By  that  section,  until  some- 
thing be  done  to  remove  the  provisional  assigneCi  the  pri* 
6oner*s  estate  remains  vested  in  him.  The  7th  section  re- 
lates to  the  appointment  of  a  subsequent  assignee  or  assig- 
nees by  the  Insolvent  Court,  and  directs  that,  when  such 
assignees  shall  have  signified  to  the  Court  their  acceptance 
of  the  appointment,  the  prisoner's  estate  and  effects,  vested 
in  such  provisional  assignee,  shall  be  immediately  assign- 
ed by  him  to  such  assignee  or  assignees,  in  trust  for  their 
benefit  and  that  of  the  rest  of  the  prisoner's  creditors. 
Under  that  section,  therefore,  the  estate  of  the  prisoner 
remains  in  the  provisional  assignee  after  the  assignment  to 
him,  until  he  makes  an  assignment  to  the  assignees  ap- 
pointed by  the  Court.  The  II th  section  provides  that  no 
suit  at  law  shall  be  proceeded  in  further  than  an  arrest  on 
mesne' process,  by  any  assignee  of  a  prisoner's  estate  with- 
out the  consent  of  the  major  part  in  value  of  the  creditors, 
and  the  approbation  of  one  of  the  commissioners  of  the 
Court;  and  it  has  been  objected,  that,  although  the  pri- 
soner's estate  be  vested  in  the  provisional  assignee,  yet  that 
it  was  incumbent  on  him  to  prove  at  the  trial  that  he  had 
previously  obtained  such  consent  and  approbation.  It  is, 
however,  quite  clear  that  the  clause  was  not  intended  to 
confer  a  benefit  on  an  assignee  or  person  standing  in  the 
character  of  the  plaintiff,  but  merely  to  prevent  the  estate 
of  the  insolvent  from  being  wasted  in  useless  and  unne- 
cessary litigation.  The  statute  3  Geo.  4,  c.  123,  has  not 
enlarged  the  law,  or  given  any  new  advantages  to  insol- 
vents. It  has  rather  a  contrary  tendency.  It  recites  the 
previous  act  of  1  Geo.  4,  c.  119:  and  the  1st  section  enacts, 
'  that  it  shall  be  lawful  for  the  provisional  assignee  of  the 
Court  to  take  possession,  by  himself,  or  by  means  of  a 
messenger  of  the  said  Court,  or  other  person  or  persons 
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J^27^  appointed  by  him,  of  all  the  real  and  personal  estate  and 
eflfects  oF  every  prisoner,  who  shall  sa^scribe  his  peiitton 
and  execute  such  conveyance  and  assignment  as  in  the  re* 
cited  act  mentioned ;  and  that  all  and  every  the  real  or  per- 
sonal estate,  money,  and  effects  vested  in,  at  possessed  by 
sQcb  provisional  assignee,  by  virtue  of  either  of  the  acts,  $hM 
not  remain  in  him  if  he  shall  resign  or  beremovedfrom  faiB 
office,  or  in  his  heirs,  executors,  or  administrators,  id  case 
of  his  death;  but  shall  in  every  such  case  go  to  and  be 
vested  in  his  successor  in  office/  This,  therefore,  evident- 
ly shews,  that,  whilst  the  provisional  assignee  remains  in 
office,  the  prisoner's  estate  isveiied  in  him;  he  is  authoris- 
ed to  take  possession  of  it,  either  by  himself  or  by  some 
person  to  be  appointed  by  him ;  and  hb  right  to  such  es- 
tate is  absolute  and  complete  so  long  as  he  is  assignee. 
By  the  second  section  it  is  enacted,  that  it  shall  be 
lawful  for  the  provisional  assignee  to  sue  in  hh  own 
name,  if  the  Court  shall  so  order,  for  the  recovery, 
obtaining,  and  enforcing  of  any  estate,  debts,  &c.,  of  any 
prisoner;  and  that  all  acts  done  by  such  assignee  befine 
the  dismission  of  the  petition  for  the  prisoner's  discharge, 
shall  be  good  and  valid.  If  that  were  the  only  secCioii  ap- 
plicable to  this  case,  the  objection  might  perhaps  prevail, 
as  the  provisional  assignee  could  not  exercise  a  rrght  to  soe 
in  his  own  name,  without  the  order  or  direction  of  the 
Court;  but,  by  the  1st  section,  he  was  authorised  to  take 
possession  of  all  the  real  and  personal  estate  and  eflectsof 
every  prisoner  who  should  subscribe  his  petition  and  exe- 
cute such  assignment  as  in  the  recited  act  mentioned,  bf 
which  the  estate  of  the  prisoner  was  absolutely  vested  in  faini 
as  such  assignee,  until  a  subsequent  assignment  was  exe- 
cuted; and,  by  the  latter  statute,  it  was  to  remain  in  him 
until  he  resigned  or  was  removed :  and  here,  it  did  not  ap- 
pear that  any  assignment  had  been  made  by  the  provision- 
al to  a  subsequent  assignee,  or  that  the  former  did  not  ie» 
main  in  office.  The  provisional  assignee,  therefore,  is  pnn 
tected  by  both  statutes.    The  principal  objects  of  the  Le- 
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giei^^ture  i^ppear  to  be»  to  secure  the  creditors  of  an  insol*  ^^'*^ 
vent  fto^  a  wasteful  expenditure  of  his  estate,  and  to  af- 
ford protection  to  the  proyisional  assignee,  who  is  an  officer 
of  ||ie  Court,  from  the  consequences  of  any  act  he  might 
hfive^one  by  virtue  of  the  assigmnent  of  the  insolvent's 
estate  to  bkn,  in  casc^  such  assignment  has  become  void  by 
the  commissioners*  holding  that  the  insolvent  was  not  en- 
tided  to  his  dischai^ge*"  To  this  I  would  add,  that  the  ob- 
j^  of  ihe  Legislature  would  be  equally  defeated,  if,  where 
the  provisional  assignee  was  ignorant  of  the  existence  of 
2kpy  particular  property,  and  therefore  took  no  notice  of  it, 
the  iqsolvent  might  step  in  and  apply  it  to  his  own  pur- 
poses. 

It  appears  to  me,  too,  to  be  necessary  that  property  of 
this  description  should  be  vested  in  the  provisional  as- 
signee, for  the  purpose  of.  enabling  the  subsequent  as* 
aignee  to  determine  whether  or  not  it  is  a  damnosa  kdnre- 
dita$9  And  to  exercise  his  discretion  whether  he  will  ac- 
cept it  or  not;  lor,  what  .is  to  be  assigned  to  the  subse-' 
quent  assignee?  Not  generally  all  the  property  of  the  in- 
solvent, .but  only  such  as  shall  have  been  previously  vested 
in  the  provisional  assignee.     . 

The  words  of  the  7th  section  of  the  1  Geo.  4>,  c  119, 
are,  that,  when  the  said  Court  shall  adjudge  any  person  to 
be.  entitled  to  his  discharge,  such  Court  sl^.  appoint  a 
proper  person  or  persons,  to  be  assignee  or  assignees  of 
the  estate  and  effects  of  such  prisoner,  for  the  purposes 
of  this  act,  and,  when  such  assignee  or  assignees  shall 
have  signified  to.  the  saijl  Court  their  acceptance  of  the 
said  appmntment,  every  such  prisoner's  estate,  effects, 
rights,  and  powers,  vested  in  such  provisional  assignee  as 
aforesaid,  shall  immediately  be  assigned  by  such  pro- 
visional assignee  to  such  assignee  or  assignees.  No- 
thing, .therefore,  is  to  be  assigned  to  the  new  assignee 
but  what  has  been  previously  vested  in  the  provisional  as- 
signee. But  it  is  said,  that  it  will  be  very  hard  that  the 
inselvent  shall  continue  liable  to  the  lessor,  and  yet  not  be 
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1827.'  able  to  nuuntain  ao  action  against  his  lessee.  This»  how- 
every  is  the  case  mth  every  lessee,  who  remains  Uable  to 
the  lessor  during  the  whole  term,  notwithstanding  aaynani- 
ber.of  assignmentSj  and  whoj  in  ease  of  baakniptcyy  was  not 
protected  against  the  lessor,  whether  the  assignees  aoeept* 
ed  or  not|  until  the 49th  of  thelate  kiqg;  andthebarddvp 
may  be  put  an  end  to  by  an  application  to  the  InsolvcaA 
Debtors'  Court,  to  direct  the  provisional  assignee  to  re-aa- 
signi  if  the  assignee  in  chief  will  not  accept  the  term(a).  The 
point,  however,  does  not  now  come  befbfe  the  Court  finr 
the  first  timie.  In  the  case  oiCr^ftt  v.  Piek{b)^  whidi 
was  an  action  of  replevin,  the  defendant  avowed  for  rent  in 
arrear.  The  plaintiff  pleaded,  that  the  defendant  had 
taken  the  benefit  of  the  Insolvent  Act,  and  that  the  mea* 
suage  and  premises  on  which  the  distress  hadbeei^levi* 
ed|  as  well  as  all  his  other  property,  had  been  duly  aaa^^ 
ed  and  conveyed  to  one  Joseph  Jeyts^  as  a  provbional  as- 
signee for  the  benefit  of  the  creditors.  The  defendant  re- 
plied, that  Jeye*  did  not  consent  to  accept  the  plaintiff's 
right  and  title  in  the  said  messuafe  and  piemises:  wheic^ 
apon  issue  was  joined.  .  At  the  trial,  Jeyes^  on  being  cdl- 
ed  as  a  witness,  proved  that  he  had  consented  to  taike 
upon  himself  the  office  of  provisions!  assignee,  and  thafche 
had  accepted  the  conveyance  of  the  plaintiff's,  property^  ^ 
such  assignee ;  but  that  he  was  unacquainted  with  the  n»> 
ture  of  the  premises  in  question^  and  that  he  Barely  hdi 
a  genera)  conveyance  of  the  plaintiff'a  property  in  his  c^ 
-pacity  of  provisional  assignee.  The  Court  were  of  opin- 
ion that  a  public  officer,  by  accepting  a  trust,  is  bound  to 
do  all  acts  connected  with  such  trust,  in  hb  capact^  aa  audi 
public  officer,  and  therefore  that  a  provisional  asngnee 
duly  appointed  by  the  Insolvent  Debtors'  Court  had  no 
right  to  exercise  ajdiscretion;  and,  as  he  could  not  reluse 
to  take  the  assignment,  he  must  be  taken  to  have  consented 
to  accept  the  property  so  assigned  to  him. 

(a)  5Geo  4,c.61,8. 19.      (6)  lBing.a54;5.  C.8.LB.Moorer384. 


IM  TUS  EIGHTH  TfiAR  OF  OBO.  IV.  612) 

That  caae  did  not  arise  upon  the  present  Insolvent  Del>- 
tors'  Act»  bat  upon  the  BS  Oeo.  i,  c.  108^  which  was  more 
Iwonrable  than  this  to  the  oonstmction  contended  for  by 
the  lessor  of  the  phdntiff;  for»  it  directed  that  the  property 
should  be  vested  in  the  person  or  persons  to  whom  the  Andrews. 
eame  should,  by  order  of  the  Court,  be  convisyed,  in  case 
^Mch  peifsan  or  persam  Bhould  consent  to  accept  the  same. 
In  the  present  case,  the  words  of  the  act  are  absolute. 

Before  I  quit  this  part  of  the  case/  I  would  refer  to  an 
authority  not  exaedy  similar  to  the  present,  but  recogniz- 
ing a^  distinction  between  a  bankrupt  and  an  insolvent.  In 
JShee  V.  Hale  (a),  a  testator  devised  to  trustees,  to  pay  his 
son  an  annuity  during  his  life,  or  until  such  time  as  he 
dMnU  actually  sign  any  instrument  whereby  he  should 
contract  or  agree  to  sell  or  lease,  or  otherwise  part  with- 
the  same.  The  son  took  the  benefit  of  an  Insolvent  Act, 
inserting  the  annuity  in  his  schedule.  The  Master  of  the 
Rolls  said":  **  It  appears  to  me  that  the  son  has  done  an 
act  within  this  will,  to  authorise  or  empower  others  to  re- 
ceive this  annuity.  This  differs  from  the  case  of  the  bank- 
rupt; the  bankrupt  had  not  done  any  thing.  The  insol- 
vent debtor  was  not  in  a  situation  to  be  compelled  to  part 
with  this  annuity.  He  might  have  enjoyed  it  for  his  Hfe. 
The  signing  the  petition  and  schedule  appear  to  me  to  be 
^ar  acts.  As  to  the  intention,  there  can  be  no  doubt." 
This  is  referred  to  in  8  Meriwle^  184. 

Here  tbe  hisohrent  has  executed  the  assi^ment,  and^by  y 
hn  own  act  has  divested  himself  of  the  property.    It  does 
not  appear  to  me,  therefore,  that  he  can  say  it  now  belongs 
to*  bin,  and  is  not  vested  in  the  party  to  whom  he  has  as- 
signed it. 

Another  ground  of  objection  taken  on  tbe  part  of  the 
lessor  of  the  plaintiff  is,  that  the  defendant,  having  held 
under  him,  is  estopped  from  disputmg  his  title;  and  in 

(a)  13  Vea.  404. 
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J^*  sitppoii  of.tlttft  pbjec(ioD  b  sited Uiecase  of  JMb.v.  IFeil- 
f9<NMl(4^:  but  it  itppeara  to.tne  thftt  the-CMe  <tf£ii;faii4d. 
SybHTfi  ▼.  Slatk{b)  is  a  deciaire  anawer  io«  this  olJ6elii»* 
In  that  qaae  it  was  heU»  that^  in  $n  cyectment  by  landlerd 
against  tenant,  the  tenant  may  shew  that  the  labdloid^a 
titfe  has  expired^  and  that  be  has  no  r^ht  to  turn  him  oat 
^posaesmn,  although  lie  x»nnot  be  penaitted  to  prate 
that,  the  kodlotd  never  had  any  title.  A  fortiori  may  this 
be  wh^re  the  estinctioii  of  the  landlord's  title  is  oocaaianed 
by  his  own  act»  as  in  this  case,  by  hb  assignment  of  .the 
reversion  to  another.  It  will  not  be  denied,  that,  to  an 
aclaon  for  rent,  assignmeni  of  the  reToraion  to  another  is  a 
good  plea:  were  it  otherwise,  every  landl<»rd  who  had  sold 
hSs  estate  to  a  purchaser  might  still  maintain  an  actkm 
against  the  tenant  for  the  subsequent  rent. 

For  these  reasons,  I  am  of  opinion  that  the  lessor  of  the 
plaintiff  has  jio  title  to  recover,  and,  consequently,  that  the 
rule  finr  setting  amte  the  verdict  and  granting  a  new  trial 
Aould  be  made  absolute. 

Mr.  Justice  Bjurrough.— Pobier,  the  lessor  of  the 
plaintiff,  a  debtor  in  execution,  to  regwi  his  liberty,  and 
get  disch|u:ged  from  his  debts,  has,  under  the  authority  of 
the  Insolvent  Acts,  assigned  and  conveyed  tM  his  estate 
and  interest  in  the  premises  in  question  to  the  provisional 
assignee  appointed  by  the  Insolvent  Debtors'  Court;  yet 
be  contends,  that|  at  the  time  of  making  the  demise  stated 
in  the  declaration,  and  at  the  time  of  commencing  diia  ac- 
tion, he  had  a  leg^d  estaie  in  him  in.  the  same  premiaes.. 
.  A  lessor  of  the  plaintiff  in  ejectment  must  recover  <m  the 
strength  of  his  own  title.  He  cannot  recover  unless  he 
oan  prove  that  the  demise  is  of  a  legal  estate  for  a  teim; 
and  such  term  can  only  be  created  where  the  lessor  of  the 
plaintiff  has  a  legal  estate  in  him  sufficient  to  enable  him 
to  make  such  demise. 

(«)  2  Camp.  1 1.  (6)  4  Term  Rep.  682. 
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I  an  of  dpinita  that  the  lessor  of  Ae  plafatlff  hi  Ibia  \W* 
case  haa  fio  estate  whatever.  That  hia  estate  and  hitdrest 
passed  }ofj  his  oonTeyance,  may  be  demonstrated  by  a  short 
review  of  the  Insolvent  Acts.  I  would,  in  the  first  place/ 
nepeafc  that  the  provisioiial  assignee,  by  the  oonveyanoer 
takes  the  premises  assigned,  m  irmi  lor  the  benefit  of  lisB 
ereditDim  of  llie  insolvent,  bst.  subject  to  the  direelBeii  and 
Older  of  the  Insolvent  Debtors'  Coort;  akid  that  the  oidy 
droumstance  that  renders  the  assigmsent  and  conveyance 
to  htm  TGid,  is,  the  debtor's  fiuhire  to  obtaui  his  dis- 
diarge.  Here,  the  lessor  of  the  plaintiff  has  obtained  his 
dischaige.  It  is  a  clear  role  of  law,  that  all  acts  of  Parlia- 
ment  made  in  pari  maimid  with  that  on  which  the  qiie8ti<» 
aoses  may  be  used  in  eonstrucdon.  It  cannot  be  defiled 
that  the  Lords'  Act  is  an  act  of  this  kind;  it  is  a  standiiqp 
Insolvent  Act,  limited  to  the  amount  of  the  debt  for  which 
the  debtor  stands  charged  in  execution.  This  act  (the  SSi 
Cea^  S,  G.  S8)  cootMia  two  distinct  ud  separate  enact* 
mento,  one  for  the  relief  of  the  ddbtor,  the  other  for  the 
benefit  of  the  creditors.  The  fifteenth  section  of  this  sta- 
tute provides,  that,  if  any  debtor  in  execution  for  a  debt 
not  exceeding  1002.,  is  minded  to  deliver  up  all  Us  estate 
and  effects  towards  the  satisfaction  of  hia  debts,  he  may 
exhibit  a  petition  to  the  Court  in  which  the  action  is,  and 
he  is  required  to  deliver  in  an  account^  upon  oath,  of  all 
his  real  and  personal  estate,  and  all  his  deeds^  evidences, 
&c«,  and,  being  brought  into  Court,  the  Court  may  order, 
that,  by  a  short  indorsement  on  the  back  of  his  petition,  to 
be  signed  by  him,  he  shall  assign  and  convey  to  the  credi- 
tor or  creditofs  who  shall  have  charged  him  in  execution, 
all  hia  messuages,  lands,  and  tenements,  &c.  And  the  act 
expressly  provides,  that  the  estate,  interest,  and  property  of 
all  messuages,  lands,  goods,  estate,  and  effects,  which  shaU 
belong  to  such  debtor,  shall,  by  such  conveyance  and  as« 
signment,  be  vested  in  the  person  to  whom  such  convey- 
ance shall  be  made,  according  to  the  estate  and  interest 
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Lords'  Act  is  by  the  16th  sectioni  and  it  demonstrates  the 
eflfect  of  this  conyeyanoei  so  as  to  leaye  no  room  for  doubt* 
By  thfit  section  it  is  enacted,  that,  if  a  debtor  will  rather 
spend  hi»  substance  in  gaol  than  discover  and  deliver  it  up 
tohis  creditors,  then' a  creditor  who  may  have  him  in  eze* 
etttion  may  compel  hiss,  at  the  time  and  in  the  nuumer  pro- 
vided by  the  act,  to  be  brought  before  the  Court;  and  the 
debtor  js  required^  on  his  oath,  to  deliver  a  true  account 
in  writing  of  the  whole  of  his  real  and  personal  estate* 
Now,  observe  for  what  purpose  this  is  to  be  done*  It 
is  expressly  said  to  be,  "  in  order  that  the  estate  and  ef- 
fects of*  such  debtor  may  be  divested  out  of^him,  the  deb- 
tor;" and  by  section  17|  he  is  to  assign  and  comrey  to  sooh 
person  ^yr  persons  as  the  Court  shall  appoint,  all  his  estate 
and  Qfffeets,  &c.  The  Legislature,  ex  abundanti  cauteld, 
uses  the  words, "  in  order  that  the  estate  and  effiM^ts  may  be 
divested  out  of  him."  The  conveyance  and  assignment 
produce  the  effect  of  divesting,  and  not  those  words,  which 
are  only  explanatory  of  the  purpose  of  the  assignment,  and 
of  the  meaning  of  the  statute.  . 

This  act  was  followed  by  others,  which  extended  the  re- 
lief to  debtors  to  larger  amounts  than  lOOiL,  and  by  a  va- 
riety of  Insolvent  Acts  made  from  time  to  time,  till  the  time 
of  his  present  Majesty,  when,  by  an  act  made  in  the  first 
year  of  his  reign,  a  Court  of  record  for  the  relief  of  insolr 
vent  debtors  was  established.  A  new  order  of  things  is 
prescribed  by  this  act.  The  Court  is  empowered  to  ap- 
point a  provisional  assignee.  The  4th  section  provideslfor 
the  mode  of  the  debtor  s  application  substantially  in  the 
same  manner  as  in  tiie  Lords*  Act.  He  is  to  sign  his  pe- 
tition, and,  at  the  time  of  subscribing  it,  he  is  to  execute  a 
conveyance  and  assignment^  in  such  manner  and  form  as 
the  Court  shall  direct,  of  all  his  real  imd  personal  estate 
and  effects^  so  as  to  vest  aUeuch  real  and  personal  estate- 
and  effects  in  such  provisional  assignee*    By  the  6th  aeo- 


IN  T9B  EI«I#rH  YBAR  OP  OBO.  IV.  QIV* 

fion,  le  is  required  to  deliver  in  a  Bcbedule  of  ttU  bU  estetft* 
and  effects,  real  and  personal,  whicb  k  to  be  annexed  ta 
the  petition,  and  subscribed  by  him.  By  the  7th  section^ 
when  the  Court  shall  adjudge  Um  to  be  disohlu-gedi  Ibey 
are  authorised  to  appoint  a  proper  person  or  p^sons  to  be 
assignee  or  assignees  of  the  estate  and  effects;  and  when 
such  persons  have  rignified  their  acceptanee  of  such  ap* 
pointment,  the  proviBional  assignee  ia  to  assign  to  then/ 
**  in  trust  for  the  benefit  of  the  creditors."  The  act  givea 
various  special  powers  respecting  the  property.  I  do  not 
see  what  answer  can  be  made  to  this  observation,  vix,  that 
every  clause  and  section  of  the  act  demonstrates  that  the 
property  which  was  the  insolvent  debtor's,  is  divested  out 
of  him,  and  vested  in  the  provisional  assignee,  till  the  Court 
orders  the  contrary,  and  he  assigns,  subject  to  the  trusts 
expressed  in  the  act,  and  subject  to  the  powers  by  the  act 
vested  in  the  Court. 

The  two  other  acts  upon  the  subject  are,  the  3  Gfeo.  4| 
c.  l2S^  and  the  5  Geo.  4,  c.  61.  Both  of  these  acts  were 
paifsed  to  amend  the  1  Geo.  4,  c.  1 19.  I  am  not  aware 
that  they  have  made  any  material  alteration  in  the  matter 
in  question. 

In  my  judgment,  on  the  true  construction  of  these  actSj 
an  irresistible  conclusion  arises,  that  the  whole  estate  and 
interest  in  the  premises  in  question  was  divested  ou(t  of  the 
lessor  of  the  plaintiff,  and  vested  in  the  provisional  as^ 
signee,  subject  to  the  tilists  and  powers  mentioned  in  the 
act,  and  that  the  whole  management  of  the  property  is  vest^ 
ed  in  the  Court  of  Insolvent  Debtors.  I  have  on  former 
occasions  declared  my  opinion  on  this  subject.  I  have 
since  had  time  to  look  accurately  into  it,  in  order  to 
discover,  if  I  could,  on  what  solid  grounds  an  opinion 
can  be  supported,  that  a  legal  estate  remained  ioi  or 
sprung  up  again  in  the  lessor  of  the  plaintiff,  the  dis- 
charged insolvent;  but  my  labour  has  been  fruitlesai 
It  appears  to  me  that  the  provisional  assignee  b  a  mere 
creature  of  the  Court,  named  for  the  special  purpose 
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of  httTidg  1^1  the  inadvenl'^  property  aidgned,  obnTeyed 
to,  and  vested  in  him;  and^  irhen  this  is  done,  he  can  only 
act  BB  the  Court  shall  direct.  The  property  is  to  be  vest- 
ed  in  him,  the  act  expressly  states,  provisionally.  It  is  ne- 
cessary that  it  flhoald  be  vested  in  him,  otherwise  he  coidd 
not  assign  to  the  assignee  or  assignees  to  be  appointed  by 
the  Court.  This,  however,  is  not  altogether  a  new  case. 
In  Cro/is  V.  Pick,  we  held  diat  it  was  not  necessary  to 
shew  that  the  provisional  aiisignee  had  accepted  the  jire- 
miiies  assigned,  otherwise  than  by  shewing  that  he  had  the 
assignment  « The  statute  does  not  make  it  necessary  that 
the  provisiotial  assignee  should  accept  the  assignment. 
That  provision  is  introduced  only  in  the  case  of  the  as- 
signees to  be  afterwards  appointed  by  the  Court.  TJkey 
are  to  assent  before  the  ptovisioDal  assignee  executes  the 
AssignmcBit  to  them.  Tliiar  oonfimn  the  idea  that  the  whole 
is  vested  in  the  provisional  assignee,  without  any  act  to  be 
done  by  him.  I  ocfneeive  this  to  be  the  true  meaning  of 
the  act  In  the  case  c^  Doe  d.  Clati  v.  Spencer,  which 
was  in  this  Court  some  time  after  the  case  of  Crofts  v.  Pick, 
Ae  provisional  assignee  recovered  in  ejectment  on  his  le- 
gal title.  No  objection  was  made  to  his  recovering  on  the 
ground  of  having  no  title.  He  must  have  had  a  legal  title 
before  he  brought  his  action.  If  acceptance  of  the  assign- 
ment was  necessary,  it  should  have  been  shewn  to  have  ta- 
ken  place  before  the  day  of  the  demise  laid  in  the  declara- 
tion. The  provisional  assignee  is  a  permanent  officer  of 
the  Court,  created  with  the  manifest  intention  of  having 
the  property  of  the  intolvent  divested  out  of  the  insolvent, 
and  vested  in  him  tiH  the  Court  shall  appoint  other  as- 
signees. His  acceptance  of  the  oflSce  draws  with  it  all  the 
consequences.  He  must,  from  the  nature  of  his  situation, 
be  an  assignee  in  innumerable  cases.  He  is  a  mere  stake* 
holder  for  the  benefidal  purposes  of  the  act  It  is  not,  I 
contend,  in  his  power  to  object  to  any  assignment  made  to 
him. 


IN  THB  EIGHTH  VKAR  OF  GEO.  TY.  619 

The  opinion  I  give  on^  thia  occMion  ia  found<6d  upon  ihie  iSSff^ 
peculitr  provigioiiB  of  tbe  Insolvent  Act,  on  what  I  oonsi-^ 
der  to  be  the  manifest  intention  of  theliegislaturey  and  on 
the  peculiar  construction  of  the  office  of  proTisional  as* 
signee  appointed  by  the  Court.  I  am  of  opinion  that  all 
the  estate,  interest,  and  property  the  lessor  of  the  plaintiff 
ever  had  in  the  premises,  was  divested  out  of  bhn  at*  the 
time  of  the  supposed  demise,  and  at  the  time  of  bringing 
this  action;  and  therefore  that  he  is  not  entitled  to  recovefw 

I  have  not  thought  it  right  to  aim  at  anticipifttiDg  the 
grounds  on  which  my  Lord  Chief  Justice  will  rest  his 
opinion.  I  am  not  speaking  as  an  advocate,  but  dd^vering 
my  judicial  opinion.  I  cannot  bring  my  mind  to  think.  thM: 
the  authorities  on  which  his  Lordship's  opinionis  founded 
are  applicable  to  the  state  of  facts  of  this  case^  I  shafl 
ever  imagine  that  it  is  possible  I  may  be  mistaken  when  I 
differ  from  his  Lordship.  If  his  argument  changes' my 
opioion,  1  will  avow  it;  but  itmust  certaitdy  be  a  very  po^ 
tent  argmnent  to  produce  that  effect.  ' 

Mr.  Justice  Park. — This  case,  as  has  been  etated,  came 
before  the  Court  upon  a  motion  to  set  aside  the  verdict 
which  the  plaintiff  has  obtained,  and  to  grant  anew  trial* 
I  am  of  opinion,  with  my  two  learned  Brothers  who  hav^. 
preceded  me,  that  this  rule  should  be  made  absolute.  The 
facts  of  the  case  are  weU  known  to  the  Court,  but  must 
just  be  re-stated,  to  elucidate  the  argument;  they  are  ex- 
tremely short.  The  lessor  of  the  plaintiff  is  an  insolvent 
debtor,  who  had,  on  the  25th  January,  18S5,  presented  to 
the  Insolvent  Debtors'  Court  a  petition  for  his  discbatge* 
and  at  the  same  time  assigned  his  property,  as  the  act  of 
Parliament  required,  to  the  provisional  assignee,  not  ap- 
pointed for  this  particular  case,  but  appointed  as  the  ge^ 
neral  provisional  assignee  of  that  Court,  under  the  autlio- 
rity  of  the  statute;  and  the  insolvent  was  accordingly  die-, 
chained.    The  defence  is,  that  the  plaintiff  held  the  pre^ 
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mises  as  tenant  from  year  to  year,  with  an  equitable  claim 
for  a  lease,  and  that  all  his  interest  passed  to  th,e  proyision- 
al  assignee.  I  am  of  opinion  that  all  his  rights,  real  amd 
pergonal,  were,  by  his  owq  act,  obMolulely  vested  in  the 
provisional  assignee  at  the  time  of  the  commencement  of 
this  action;  that  the  insolvent,  by  hU  express deed^  divested 
himself  of  his  property;  that  he.  had  then  no  legal  right 
remaining  in  him ;  and,  consequent^,  that,  the  fe^a/ estate 
being  in  another,  he  cannot  maintain  an  ^ectment. 

The  system  of  law  respecting  the  estates  of  insolvent 
debtors  is  a  system  of  itself,  connected  with  and  analogous 
to  no  other.  There  had  been  many  acts  r^pepting  insol- 
vent debtors  from  a  very  early  period  in  the  history  of  oar 
jurisprudence;  but  they  never  were  formed  into  any  thing 
like  a  system  till  the  reign  of  his  present  Majesty*  Thej 
then  assumed  a  new  character,  and  the  statutes  of.l  Geo. 
4,  c.  1 19,  S  Geo.  4,  c.  123,  and. 5  .G«o,  4,  c*  61,  are  those 
alone  about  ivrhich  we  need  interest  mn^solves  ixi  this  dis- 
cussion. 

The  first  of  these,  viz.  the  1  Geo.  4,  c«  119,  intituled, 
''  A9  act  for  the  jelief  of  insolvent  debtors  in  Englsswl^ 
reciting  that  all  fonper  acts  had  been  ineffectual  appoiota 
three  barristers,  one  a  chief,  and  two  others,  to  be  his  Ma- 
jesty's commissioners  for  the  relief  of  insolvent  debtors,  and 
also  a  Court,  to  be  called  "  The  CSourt  for  Relief  of  Insolvent 
Debtors,"  and  provides  that,  this  Coiir^,  as  soon  as  the  re- 
spective appointments  shall  have  beennotified  in  the  Londam 
Gazette,  shall  have  power  to  appoint  a  chief  clerk,  sl  pro- 
visional assignee,  and  other  officers.    What,  then,  are  the 
duties  of  this  permanent  officer,  the  provisional  asngnee? 
Why,  to  receive  all  assignments  of  property  and  estates 
made  to  him  by  the  authority  of  the  Court,  not  by  assign* 
ment  or  conveyance  by  deed  from  the  commissioners  to 
him — for  they  by  the  act  of  Parliament  have  nothing  ia 
them  to  convey — but  by  the  direct  assignment  by  deed  of 
the  insolvent  himself.    There  is  not  one  word  in  the  act  of 
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'  any  tAdfee  cx^aceepiancelof  tRe  provUidtial  assignee:        18^7- 

choice  or  acceptaffce  is  only  a  matter  which  respects  the 

permaneni  assigneei  but  not  the  provisional  assignee*   '  By 

accepting  die  office,  and  pM>bably  haTing  s&ficited  fbr  it, 

'  he  has  accepted  all  the  i^hts,  estates,  and  int^iiests  of  the  i 

insolvents,  and  has  no  power  whatever  to  refuse,  except 

by  resigning  his  offibe.    He  is  the  mere  creature  of  the 

Court  and  of  the  act  of  Parliament.  And  this,  as  it  seems*  to ' 

me,  puts  an  end' to  all  the  reasoning  of  my  brother  Lowes, 

founded  upon  the  cake  of  T&wnson  v.  TickeU  (tf ),  whcfr^  it 

id  said, ''  die  law  is  certainly  i^tso  absurd  as  to  force  a  man 

to  take  an  estate  against  his  will;*'    This  I  ad^t  fully, 

where  a  man' is  m  Juris,  but  it  never  yet  has  been,  and 

never  can  be  applied  to  a  mail  who,  by  the  duty  of  his 

particular  office,  is  bound  to  act  as  a  trustee  at  ali  times 

undet  the  direction  of  a  Court.    As  well  might  George 

Humphries  refuse  to  be  common  vouchee. 

i:  Then,  what  is  it  that  the  statute  requires  tlie  insolvent 

to  do?    Let  it  be  observed  that  no  man  is  bound  to  become 

>  an  insolvent  debtor  contemplate  by  these  statutes*    It  is   <^*^  ^t^   '^*'*»  >^' 

I  entirely  an  act  of  the  will;  there  is  no  compulsion.    It  is,  ^j^^t  i  ^\.\l6 

(  therefore,  not  Hke  the  case  of  bankruptcy,  which  the  law 

i  supposes  to  be  a  case  in  inmium,  and  where  the  bankrupt 

does  not  himself  do  ohe  act  to  assign  his  property.    The 

i  bankrupt  hever  signs  bne  deed  transfenring  a  single  atom, 

real  or  personal;  it  is  done  entirely  by  the  commissioners, 

k  never  consulting  him  it  all:  atnd  no  bankrupt  ever  was  the 

assigning  party  in  a  deed  since  the  law  of  bankruptcy  ha)B 

I  existed.    But,  mark  the  difference.    The  statute  1  Geo.  4, 

,  c.  119,  s.  4,  ttiables  pdrsons  in  certain  situations,  if  they 

(  are  so  minded  (being  entirdy  optional)^  to  apply  by  pe^ 

iUion  (their  own  voluntary  act)  to  be  discharged.     But 

what  does  the  act  require  them,  if  they  are  so  minded,  to 

I         *    do?  Their  said  petition  shall  be  forthwith  subsmbed  and 

(a)  3  Barn.  &  Aid.  31. 
VOL.  XII.  s  s 
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filed,  and,  at  the  very  tkne  when  the  insoIiFenl  iibaSL  sub- 
scribe  such  petition,  he  shall  duly  execute  a  canteyanee 
and  amgnmeni  of  all  the  estate,  right,  title,  interest,  and 
tmst  of  such  prisoner,  so  as  to  ?est  all  such  real  and  per* 
Bonal  estate  and  effects  in  the  provisional  assignee  of  the 
said  Court,  gi^ng  the  provisional  assignee  no  op^n 
whether  he  will  accept  or  not.  From  that  moment,  the  in* 
solvent  ceases  to  have  any  interest  in  any  of  his  property, 
exoept  in  one  event  which  the  statute  wisely  points  oot| 
0Mr.  that,  if  the  insolvent  shall  not  ultimately  obtain  his  «Bt- 
charge  (to  obtain  which  discharge  was  of  course  the  sole 
object  of  his  assigning  his  property),  such  conveyance  and 
assignment  shall,  from  and  after  the  dimmman  of  the  pe> 
tition  for  his  discharge,  be  null  and  void  to  all  kitaits  and 
purposes.  But,  if  he  $haU  obtain  his  dischiurge^  his  estate^ 
both  real  and  personal,  is  so  entirely  eeeiedin  the  provisionil 
assignee  by  the  first  qonveyance,  that  it  can  never  reveal  ia 
the  insolvent  by  any  means  whatever;  for,  by  the  7th  eeo- 
tion  of  the  same  act  (the  1  Geo.  4,  c.  1 19),  if  the  prieooer 
do  obtain  his  discharge,  then  the  Court  is  to  appoioi  an 
assignee  or  assignees  of  his  effects,  and  the  provisional  as- 
signee is  to  assign  to  such  assignee  or  assignees  every  suck 
prisoner's  estate,  effects,  rights,  and  powers  vested  in  such 
provisional  assignee  as  aforesaid,  in  trust  for  the  ben^t  of 
themselves  and  the  rest  of  the  creditors.  So  that  it  never 
gets  back  to  the  insolvent*  from  the  moment  when  ks 
signed  his  petition  to  be  discharged,  and  at  which  moment 
he  assigned  all  his  legal  and  equitable  rights,  never  fee  be 
again  vested  in  him,  but  in  another,  unless  he  shoidd  hap« 
pen  not  to  obtain  the  benefit  he  sought. 

I  must  here  take  notice  of  an  argument  that  has  been 
much  pressed  at  the  bar,  about  the  accepiaaeehj  the  as- 
signee. Acceptance  is  not,  as  I  have  said,  to  be  found  in 
the  statute,  as  applicable  to  the  provisional  assignee,  and, 
I  will  venture  to  say,  never  was  thought  of  in  the  case  of 
a  provisional  assignee  under  a  commission  of  bankruptcy. 
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the  favourite  analogy;  and  I  am  sure,  for  the  nine  years  I 
had  the  honour  of  being  a  commissioner  of  bankrupts^  I  ne- 
ver once  thought  of  asking  our  messengers  whether  they 
trottld  accept  the  ofllce  of  provisimal  assignee;  and  in  the 
hmndred  assignments  of  that  kind  I  have  executed,  I  never 
dreamt  Aat  they  had  an  option  of  consenting  or  dissent- 
ing, being,  amongst  other  things,  appointed  for  diat  very 
purpose.    The  acoeptanoe  mentioned,  as  applicable  to  the 
permanent  assignee,  in  the  first  and  second  of  these  statutes 
b  peculiar.    It  is  not,  wheliier,  afUr  the  deed  is  executed 
to  them,  they  will  or  will  not  accept  a  damno^a  hasrediUui 
but)  the  provisional  assignee  is  not  to  execute  the  deed  to 
them  at  all  till  the  permanent  assignee  or  assignees  shall 
have  rigntted  to  the  Court  their  acceptance  of  the  said  ap- 
pointment, And  then  the  provisiomd  assignee  is  to  assign, 
as  I  have  before  mentioned.    But,  as  doubts  were  enter- 
tained  in  the  Third  year  of  his  Majesty's  reign,  as  to  the 
extent  of  the  powers  of  the  provisional  assignee,  in  the 
inCermediate  stage  between  the  assignment  to  hhn  and  the 
ultimate  assigmnent  by  him  to  the  permanent  assignees, 
the  statute  8  Gee.  4,  c.  1S8,  s.  1,  gives  him  fell  power> 
(always,  of  course,  under  the  authority  of  the  Court,)  to 
take  possession  of  all  the  real  and  personal  estate,  and  sell 
and  dispose  of  the  same.    The  reason  of  this  is  dear,  that 
the  estate  should  come  to  no  damage  if  a  length  of  time 
should  elapse  between  the  choice  of  the  one  kind  of  a»« 
signee  and  the  other.    If  the  pro vismnal  assignee  had  such 
a  power  of  sale,  how  could  the  estate  remain  in  the  insol-' 
vent?  And  then,  to  shew  the  provisional  assignee  to  be 
the  mere  conduit-ptpe  of  the  Court,  and  that  he  has  no  op- 
tion of  acceptance,  the  same  act  provides,  that,  if  the  pro- 
visional assignee  shall  resign  or  die,  the  same  real  or  per- 
sonal estate  shall  go  and  be  vested  in  his  successor  in  of- 
fice. 

The  Snd  section  of  the  last-mentioned  act  provides,  that 
every  provisional  auignee  may  sue  in  his  own  name  for  the 

ss2 
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fecorery,  obtaining,  and  enforcing  of  any  estate,  debl8»  ef* 
fectSy  or  rights  of  any  such  prisoner.  Two  persons  cannot 
(in  distinct  rights)  have  the  legal  estate  in  them  to  enabk 
them  to  maintain  an  ejectment  at  the  same  time,  and  there* 
fore  the  statute  goes  on  to  provide,  that,  if  the  prisoner 
shall  not  obtain  his  discharge,  still  all  acts  done  by  the 
provisional  assignee  before  the  estate  r^^xl^,  shall  be  good 
and  valid.  And  the  Srd  section  declares,  that,  if  he  do 
obtain  his  disdiarge,  so  as  to  prevent  the  estate  revesting 
in  the  insolvent,  all  acts  done  by  the  provisional  assignee 
diall  be  deemed  valid,  and  the  estate  shall  be  conndeied 
as  vested  in  the  new  assignee^  by  rehUiau.  I  consider 
this  matter  to  have  been  decided  in  the  case  of  Doe 
d*  Ctari  v.  Spencer  (a),  the  point  in  which  was,  that  the 
provisional  assignee,  under  the  1  Geo  4,  c.  119,  may 
sue  in- ejectment  for  property  assigned  to  him  under  that 
statute.  If  he  cian  sue  in  ejectment,  the  case  must  have 
proceeded  on  the  ground  that  the  legal  estate  eesied,  by 
virtue  of  the  assignment  by  the  hand  and  seal  of  the  in- 
solvent, in  the  provisional  assignee.  Could,  then,  the 
kgid  estate  be  vested  in  another  at  the  same  tiaae?  We 
never  could  have  intended  that  it  was  immaiterial  whether 
the  provisional  assignee  or  the  insolvent  brought  the 
ejectment,  or  that  both  might  have  maintained  an  eject- 
ment. I  quote  that  case  because  I  see  no  reason  to  alter  the 
judgment  which,  with  the  other  members  of  the  Court,  I 
then  fonned.  To  this  judgment  I  adhere.  If  the  pro- 
visional assignee  could  maintain  ejectment,  I  cannot  see 
how  the  insolvent  can  also  have  the  same  right. 

The  5  Oeo,  4,  c.  61,  does  not  make  any  alteration;  it 
only  appomts  additional  commissioners,  ^ftnd  directs  them 
to  go  circuits;  and  the  19th  section  provides  against  the 
insolvent's  remaining  liable  for  rent,  &c.,  upon  delivering 
up  leases,  &c.,  to  the  assignees,  and  also  enables  the  aa^ 

(a)  3  Biog.  203, 270;  &  C.  1 IJ.  B.  Moon,  7>  232. 
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ftignees  to  relinquish  their  right  to  such  leases.  But  it  is  ^  1827. 
worthy  of  obsenratioii  that  the  assignees,  having  consented 
to  accepti  had,  in  consequence  of  that  acceptancci  no  op- 
portunity afforded  them  of  relinquishing  a  lease  or  agree- 
ment for  a  lease  which  they  might  not  deem  beneficial, 
from  the  first  of  these  acts  till  five  years  after,  viz.  the  5 
Geo.  4,  c.  61, 8. 19,  when  it  was  provided,  for  the  first  time, 
after  relieving  the  insolvent  from  the  payment  of  rent  upon 
acceptance  of  the  lease  by  the  assignees,  that  they  might 
deliver  up  the  same  under  the  authority  of  the  Court.  But 
to  whom?  Not  to  the  insolvent ;  to  him  it  never  can  revert : 
but  to  the  original  lesscnr,  or  party  agreeing  to  grant  the 
lease. 

What,  then,  is  the  result  of  all  these  statutes,  and  in 
what  situation  is  the  insolvent,  and  how  is  he  placed  with 
respect  to  his  former  property?  I  conceive  he  stands  thus 
— and  these  are  the  inflexible  words  of  the  statutes,  which 
nothing  but  an  act  of  parliament  can  alter-— A  man  in  pri- 
son may  apply  by  petition  to  the  Insolvent  Debtors*  Court 
for  relief;  but,  before  he  can  have  locus  standi  injudicio  in 
that  Court,  be  must  freely  and  voluntarily,  at  the  moment 
he  bigns  and  applies  for  leave  to  file  his  petition,  execute 
under  hb  hand  and  seal  a  deed  of  assignment  and  conveys 
ance  of  all  his  real  and  personal  estate;  and  it  shall 
be  conveyed  (I  here  use  the  very  words  of  the  star 
tute)  so  as  to  vest  all  such  real  and  personal  estate 
in  such  provisional  assignee.  What  follows?  If  he  be 
discharged  afterwards  (and  here  the  prisoner  has  been 
discharged),  the  estate  never  revests  in  him,  but  is  to  be 
conveyed  by  and  out  of  the  provisional  assignee  to  the  as- 
signees appointed  under  the  direction  of  the  Court,  provid- 
ed they  previously  agree  to  accept  the  trust,  and  the  pro- 
perty is  to  be  sold,  disposed  of,  and  applied  to  the  pay- 
ment of  the  debts  due  to  themselves  and  the  other  credi- 
tors; but  the  insolvent  is  never  to  touch  the  proper- 
ty agaiit,  except  in  one   event — ^which  event  has   not 
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J927^  happened  here^  for  be  has  been  discharged-— 9w«  if  be  do 
not  obtain  his  discharge,  the  conyeyanoe  to  the  provinotH 
al  assignee  shall  be  null  and  void  to  all  intents  and  pop- 
poses,  except  that  the  statute  3  Geo.  4,  c.  123,  a.  2,  in  that 
case  declares,  that  all  acts  done  by  the  pronsional  aa* 
signee,  touching  the  disposal  of  the  insolvent's  propertf, 
between  the  time  of  its  being  conveyed  to  hhn  upon  the 
signing  the  petition  and  its  revesting  in  the  insolventy  shall 
be  good  and  valid.  I  am  therefore  of  opinion^  ^b^  ^ 
the  legal  property  in  this  lease  was  absolutely  conveyed 
9ut  of  the  insolvent  by  his  own  delib^ate  and  willing  act, 
an<I'  never  revested  in  him,  because  he  obtained  hia  dis- 
charge, he  had  no  estate  in  him  whereon  to  supi>ort  an 
ejectment* 

It  has  been  said  at  the  bar,  that,  by  thus  deciding  w« 
shall  overturn  a  great  number  o£  cases.  I  am  sure  ef  this, 
that  we  shall  overturn  none  with  respect  to  insolvent  debt- 
ors; and  I  am  no  less  confident  that  I  at  least  have  no 
intention  of  overturning  one  case  quoted  at  the  bar  upon 
this  occasion,  but,  as  far  as  my  opinion  is  of  any  weight,  I 
adhere  to  them  all.  They  were  all  cases  of  bankruptcy* 
I  have  read  them  with  attention*  I  was  of  counsel  in  one 
of  the  first  of  them — 7Wm^v*iRJcAar<bo«— a  casefromthe 
Northern  Qrcuit.  That  was  followed  by  Copelamd  v.  JSie- 
pheM.  The  point  to  be  extracted  ttom  those  is  caaesthat 
the  assignees  of  a  bankrupt  are  not  bound  to  accept  a  tenn 
of  years  which  may  be  burdensome  instead  of  profitable  Co 
their  trust;  and  that,  unless  they  do  so,  no  estate  passes 
to  them  in  this  respect  by  the  assignment  of  the  commissioD* 
ers ;  and,  consequently,  that  the  estate  and  term  still  re- 
nuun  in  the  bankrupt,  and  the  privity  of  estate  between 
the  lessor  and  him  remains  also,  so  as  to  leave  him  liabk 
to  rent  accruing  subsequently  to  the  bankruptcy.  I  agree 
that  this  hw  been  the  law  as  to  bankrupts;  but  it  is  no 
longer  so:  the  new  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  75, 
partly  founded  on  a  provision  of  the  49  Geo.  3,  c.  121, 


IN  THE  BIGHTH  YEAR  OF  GEO.  IV.  687 

and  pardy  new,  has  prorided  thai  no  bankrupt,  if  the  as*  ^^7 
signees  accept  the  leaae,  shall  be  liable  to  pay  any  rent  ao* 
craJng  after  the  issuing  of  the  commission,  or  to  be  sued  for 
non-observance  of  any  of  the  covenants  therein  contained; 
and,  even  if  the  assignees  declme  to  aaeept  the  same^  the 
bankrupt  shall  not  be  liable,  in  case  he  deliver  up  the  leaee 
le  ike  leteorj  and,  if  the  assignees  shall  not  elect,  the  les* 
sormay,  by  petition  to  the  Lord  Chancellor,  compel  them 
to  elect:  thus,  in  a  great  measure,  copying  the  clause  in 
Ae  Insolvent  Debtors'  Act,  which  I  have  before  comment- 
ed upon* 

But,  aldiough  I  thus  agree  with  Turner  v.  Richardson 
aad  Copeland  v.  Stephens^  and  aU  the  other  cases  laying 
down  the  same  doctrine,  the  whole  of  my  argument  ia 
founded  upon  the  strong  and  manifest  distinction  between 
the  tases  of  bankruptey  and  insolvency.  In  bankruptcy, 
the  bankrupt  conveys  no  property;  he  does  no  act;  he 
flgeentes  no  deed ;  he  is  supposed  by  law,  except  in  one 
esse  under  the  new  act  of  Parliament  (a),  to  be  an  unml* 
Ung  victim  to  bankrupicy.  In  insolvency,  the  insolvent  is 
the  primum  mobile  f  the  machine  cannot  move  without 
him;  he  is  the  willing  actor;  he  first  petitions,  and  imme* 
diotfidly  conveys  away  all  his  property:  and  I  am  yet  to 
kam  how  a  man,  willingly  and  of  his  own  mere  pleasure 
conveying  away  his  property,  can  immediately  afterwards 
maintain  an  action  for  that  property,  in  the  &ce  of  his  own 
solemn  deed. 

In  support  of  this  distinction,  I  have  the  authority  of 
one(^  the  greatest  and  most  eminent  persons  that  ever 
adorned  the  English  Bench — I  mean  Sir  WUIiam  Oranip 
the  Master  of  the  Rolls — in  the  case  of  Shee  v.  Hale{b)p 
There,  an  annuity  had  been  bequeathed  by  a  man  to  his 
son,  conditioned  to  fall  into  the  residue  upon  his  sign- 

(a)  See  the  6  Geo.  4,  c.  16,  s.  6.  (6)  13  Ves.  404. 
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^27-^  ing  any  instrument,  to  sell^  assign^  charge,  or  £ipoieof, 
or  empower  any  person  to  receive  the  anmity.  The  son 
took  the  benefit  of  an  Insolvent  Act,  and  in9erted  dus  an- 
nuity in  his  schednle.  The  question  was,  whether  die 
annuity  was  to  sink  into  the  residue.  It  was  diere  con- 
pared  to  the  case  of  bankruptcy;  and  it  was  saidi  thk  tm 
the  act  of  the  law,  not  of  the  party.  But  the  Martorof 
the  Rolls  marked  the  distinction — saying:  '*  Itappeanio 
me  that  the  son  has  done  an  act  within  this  will,  to  antiio- 
risse  or  empower  otliera  to  receive  this  annuity.  IHtidi/* 
fers  from  the  ease  of  the  bankrupt.  The  bankrufi  had 
not  done  anything.  The  insolvent  debtor  was  not  id  t  a- 
tuation  to  be  compelled  to  part  with  this  annuity.  He 
might  have  enjoyed  it  for  his  life.  The  signing  thepeA- 
tion  and  echedule  appear  to  me  to  be  dear  aotsJ*  Surely, 
signing  and  sealing  a  solemn  deed,  of .  conveyance  and  ah 
signment  is  a  much  clearer  act  of  the  will  tfaaasigiiinga 
schedule.  Holyland  v.  De  Mendeu  (a)  is  to  the  sane  ef- 
fect; for,  there,  bankruptcy,  opposing  it  to  insolveiicy, 
was  held  not  to  be  such  an  eviction  or  dis-poaaesnon  in  the 
event  of  which  an  annuity  from  a  continuing  to  aretiiing 
partner  was  to  cease*— bankruptcy  not  being  the  act  of  Ae 
party.  This  case  also  was  dedded  by' Sir  William  Chwd. 
I  therefore  take  the  distinction  between  the  eases  of  biak- 
ruptcy  and  insolvency  to  be  quite  clear. 

Other  cases  were  cited  in  the  argument,  which  I  odj 
mention,  that  I  may  not  be  supposed  to  have  overlooked 
them,  but  the  application  of  which  I  cannot  discover.  The 
case  of  Taylor  v.  Buchanan  (6)  was  one  of  these,  when 
the  Court  of  King's  Bench  decided  (what  nobody  could 
doubt),  that  an  insolvent  may  sue  upon  a  contract  of  sale 
made  by  him  subsequently  to  the  hearing  of  his  petilum 
before  the  Insolvent  Debtors'  Court}  and  that,  if  the  per- 
son he  sued  upon  this  new  debt  was  a  creditor  before  the 

(a)  3  Meriv.  184.    (6)  4  Barn.  &  Cress.  4 19  $  .S.  C.  6  Dow.  h  Bifi  491. 
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insolvency,  and  his  debt  had  not  been  included  m  the  sche- 
dule by  the  insolvents  so  as  to  give  the  creditor  a  benefit 
with  the  other  creditors,  his  debt  was  not  discharged,  but 
he  might  set  it  ofi^  against  the  new  demand.  The  case  of 
Hqpper  v.  Marshall  (o),  in  this  Court,  decided,  that,  un* 
der  the  Insolvent  Act,  1  Geo.  4,  c.  119,  by  the  assignment 
executed  at  the  time  of  the  petition,  the  assignee  takes  on- 
ly such  property  as  the  insolvent  had  at  the  time  qf  the 
petMat^  In  that  case,  it  waa  attempted  to  assimilate  the 
esse  of  insolvency  to  that  of  bankruptcy,  where  qfter-nc' 
quired  property,  between  the  commission  and  the  certifi- 
cate, goes  to  the  assignees.  But  Lord  Chief  Justice  Best 
expressly  draws  the  distinction  between  bankruptcy  and 
insolvency  in  that  respect;  for,  he  says  (6):  *'  The  convey- 
ance authorised  by  the  4ih  section  of  the  statute  only 
transfers  the  property  the  insolvent  had  at  the  time  of  die 
petition;  and  there  is  no  where  in  the  statute  such  a  pro- 
vision as  is  to  be  fimnd  in  the  13  EUsg.  c.  7  (and  now  incor- 
porated in  the  new  Bankrupt  Act,  6  Geo.  4,  c.  16,  ss.  63, 
04),  with  respect  to  bankrupts  transferring  to  their  assig- 
nees aH  such  personal  property  as  shM  come  to  the  bant' 
ruiptf  and  in  another  place,  his  Lordship  says  (c):  *'  The 
principal  difieraice  between  the  two  systems  of  law  is,  that 
the  assignees  of  a  bankrupt  are  trusted  with  a  power  over 
\i\%  future  effects,  without  further  resort  to  the  commission- 
ers; but  the  assignees  of  an  insolvent  must  apply  to  the 
Insolvent  Court."  My  brother  Gaselee  also  says  (and  in 
that  uses  the  language  of  my  Lord  Chief  Justice),  that  the 
permanent  assignee  takes  the  same  interest  in  the  insol- 
vent's property  as  the  provbional  assignee;  and  the  pro- 
visional assignee  takes  only  what  the  insolvent  had  at  the 
time  of  subscribing  his  petition.  Thus,  the  case  otHepper 
V.  Marshall  has  pointed  out  another  distinction,  besides 


(a)  9  J.  B.  Moore,  710 ;  S.  C         (6)  2  Bing.  376. 
2  Bing.  372.  (c)  Ibid.  377- 
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1927«  those  I  had  before  mentionedt  between  the  sysleBM  of 
hmkniptcy  and  insolvency,  each  dependuig  upon  stettitetf 
respectively  applicable  to  themseheSi  and  fonnkig  a  code 
perfectly  distinct  from  each  other. 

It  haa  been  supposed  in  argument,  that  my  favodwr 
Burrough  and  I  had  decided  disSerendy  from  iim  in  the 
case  of  Crofts  v.  Piek{a)*  If,  upon  a  review  of  thatcaeey 
I  felt  that  it  was  improperly  decided,  I  hope.  I  have  toe 
conscientious  a  feeling  of  what  is  due  to  the  judicial  char* 
acter  to  persist  in  error.  But  I  adhere  to  every  word  there 
uttered,  and  I  rejoice  that  that  case  has  been  cited;  for, 
there,  upon  a  difierent  act  of  Parliament,  and  one  by  no 
means  so  strongly  worded  as  the  present— where  no  provi- 
sional assignee  is  expressly  named,  as  in  the  statute  now 
principally  under  consideration-— I  am  made  to  say  that 
which  is  in  perfect  accordance  with  my  present  i^inioou 

For  all  these  reasons,  I  am  of  opinion,  with  my  two  learn- 
ed brothers  who  have  preceded  me,  that  this  rule  ahonld 
be  niade  absolute. 

Lord  Chief  Justice  Best. — ^Tbis  was  an  action  of  ejects 
ment  brought  to  recover  certain  parts  of  a  house  wfaiab 
the  lessor  of  the  plaintiff  had  let  to  the  defendant.  The 
lenaxicy  was  determined  by  a  regular  notice  to  quit.  The 
lessor  of  the  plaintiff  was  himself  a  tenant  from  year  to 
year,  with  an  agreement  for  a  lease  from  his  landlord.  The 
defence  was,  that  the  lessor  of  the  plaintiff  had  been  dis*- 
charged  by  the  Court  for  the  relief  of  insolvent  debtors; 
and  that  he  had  inserted  his  agreement  for  the  lease  of 
these  premises  in  his  schedule,  and  assigned  all  his  proper* 
ty  to  the  provisional  assignee  of  the  Court.  The  provi- 
sional assignee  had  never  taken  possession  of  thb  proper* 
ty,  or  manifested  in  any  manner  an  intention  to  possess 
himself  of  it.  Indeed,  it  is  not  very  likely  that  the  plain- 
tiff's was  a  saleable  interest. 

{a)  8  J.  B.  Moore,  384;  S.  C.  1  Bing.  354. 
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'  it  IS  not  neoessary  to  decide  the  general  qaestion,  whe-  1827^ 
ther  an  aMignment  of  a  pure  trust  peases  any  estate  in 
the  property  conveyed  in  trust,  until  the  trustee  has  in 
some  manner  expressed  his  acceptance  of  the  trust.  I 
think  this  case  is  governed  by  the  principle  established  by 
the  cases  that  have  decided  that  an  interest  in  a  lease  does  not 
pass  to  the  assignees  of  a  bankrupt,  unless  they  think  pro* 
per  to  possess  themselves  af  such  interest;  and  that,  until 
they  determine  to  take  the  lease,  it  reOEuiins  in  the  bank- 
nipt;  although  the  statutes  relating  to  bankruptcy  author- 
ise the  coBunissioaers  to  assign  all  the  properly  of  the 
bankrupt,  and  the  terms  of  the  assignment  include  all  the 
interest  that  the  bankrupt  has  in  any  species  of  property. 
The  principle  upon  which  these  cases  rest  is  stated  by 
Lotd  EUembormigh^  in  Copdand  v.  Siepiems,  m  theae 
voids  (a) — **  An  assignment  by  commissioiiers  of  bankanipt 
is  the  execution  of  a  statutable  power,  given  to  them  for  a 
particular  purpose,  vig»  the  payment  of  the  bankrupt's 
debts.  Nothing  passes  from  them,  for  nothing  was  previ- 
ously vested  in  them.  Whatever  passes,  passes  by  force  of 
the  statute,  and  for  the  purpose  of  effecting  the  object  of 
the  statute*  The  three  cases  of  BamrdUliom  v.  Daliom^ 
Tttmer  v.  Hiehardson,  and  Wheeler  v.  Bramaht  were  da» 
eided  upon  this  ground.'*  The  learned  Lord  then  pro«- 
qeeds  to  consider,  whether  the  assignment  passes  the  es- 
tate immediately  to  the  assignee^,  defeasible  upon  their  re- 
fusal to  acc^t,  or  whether  it  passes  immediately  to  the 
assignees,  defeasible  upon  their  neglect  to  do  some  act 
manifestmg  their  intention  to  take  it,  or  whether  its  effect 
is  suspended  unUl  acceptance.  His  Lordship  decides  in 
favour  of  the  suspension,  and  then  adds-^'*  And,  if  the 
(operation  of  the  deed  be  suspended,  the  estate  must  ne« 
osasarily  remain  in  the  bankrupt  during  the  period  of  sus« 
pension,  for,  it  cannot  be  in  abeyance,  and  must  exist  in 

(a)  1  Bam.  &  Aid.  604, 5. 
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1827.  some  person.**  It  is  true  that  the  case  of  an  insoWeni  dif- 
fers, as  to  the  machinery  by  which  the  conveyance  is  ef- 
fected, from  that  of  a  bankrupt;  but  the  object  of  the  as- 
signment is  in  both  cases  the  same.  It  is  not  the  Court 
for  the  relief  of  insolvent  debtors  that  conveys,  but  the 
insolvent:  he,  however,  conveys  only  to  enable  his  assig- 
nees to  raise  funds  to  pay  his  debts.  That  which  cannot 
be  applied  to  this  purpose,  or  which  his  assignees  do  not 
think  can  be  applied  to  this  purpose,  does  not  pass;  for, 
the  passmg  of  such  property,  instead  of  aiding  them  in 
the  discharge  of.  their  trust,  would  only  incumber  theou 
Lord  EUenborough  says,  in  Copeland  v.  Stephens — "  N<k 
thing  passes  but  for  the  purpose  of  effecting  the  object  of 
the  statute."  They  are  trustees  only  for  the  payment  of 
debts;  that  which  cannot  be  applied  to  the  payment  of 
debts,  is  not  within  the  scope  of  their  trust,  and  does  not 
vest  in  them  by  the  assignment  I  presume,  from  the  as- 
signee's not  taking  possession  of  >  the  property  for  which 
this  action  is  brought,  he,  or  the  Court,  whose  agent  he 
is,  thought  it  worth  nothing,  and  therefore  repudiated  k. 
There  is  no  substantial  difference  between  an  assignment 
by  the  insolvent,  and  an  assignment  by  persons  duly  an* 
thorized  to  make  an  assignment  of  his  effects.  In  Ccpe^ 
kmdy.  Stepl^enSt  the  commissioners  assigned ''  all  other  tbe 
personal  estate  whatsoever,  and  all  the  estate,  right,  title, 
interest,  equity  of  redemption,  property,  claim,  or  demand 
whatsoever,  of  and  in  the  said  demised  premises.**  The 
statute  5  Geo.  2,  c.  30,  s.  S6,  provides  that  the  commis- 
sioners of  bankrupt  "  shall  assign  every  such  bankrupt** 
estate  and  effects."  In  the  case  referred  to,  the  aaaigB- 
ment  not  only  purports  to  convey  the  interest  in  the  term 
by  its  general  terms,  but  by  words  directly  and  exclusive- 
ly applicable  to  it.  The  commissioners  were  fully  autho- 
rized by  the  statute  to  make  the  conveyance,  and  yet,  the 
assignees  not  accepting  the  term,  it  did  not  pass. 
By  the  30th  section  of  the  5  Geo.  S,  c,  30,  the  conunia- 
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Biototo  are  empowered  to  appoint  '*  a  proyisional  assignee 
of  the  ettaie  and  effects,  or  any  part  thereof;  and  such  as- 
signee sbaD,  on  his  removal^  deliver  up  and  assign  all  the 
estate  and  effects  which  shall  have  come  to  his  hands  or 
possession^  or  which  sbdl  have  been  assigned  by  the  com- 
missioners as  aforesaid,  unto  the  assignees  chosen  by  the 
creditors;  and  all  the  estate  shdl  to  all  intents  and  pur* 
poses  be  as  legally  and  effectually  vested  in  the  new  assign 
nees,  as  if  the  first  assignment  had  been  made  to  them  by 
the' commissioners/'  '  There  are  no  words  in  the  Insolvent 
Debtors*  Act  more  operative  to  vest  immediately  the  mter- 
est  in  a  term  in  the  provisional  assignee^  and  afterwards  in 
the  assignees  ehoseui  than  these  w)iich  I  have  quoted  from 
the  5  Geo.  H,  c.  80;  yet  we  have  seen  that  it  passes  to 
neither  unless  they  accept  If  it  vested  in  the  provisional 
assignee,  it  would,  by  virtue  of  his  assignment,  vest  in  the 
asdgnees  chosen  by  the  creditors,  and  could  not  get  back 
again  to  the  bankrupt,  but  by  some  conveyance  from  the 
assignees.  No  such  conveyance  has  in  any  instance  been 
made;  the  .estates,  therefore,  have  been  treated  not  as 
having  vested,  and  afterwards  been  divested ;  but  as  never 
having  vested  either  in  the  provisional  assignee  or  the  afrp 
stgnees  afterwards  chosen.  For  the  reasons  given  by  Lord 
EUenborovgh,  in  Copelandr.  Stephens ^  it  is  much  more  con* 
vteient  to  all  parties  concerned,  to  consider  the  interest  as 
not  having  vested;  fbr,  then,  the  expense  of  divesting  it, 
If  the  assignees  find  it  of  no  value,  b  saved. 

The.statute  1  Geo.  4,  c.  119,  s.  4,  enacts,  that  "  the  pri« 
soner  shall  execute  a  conveyance  and  assignment,  in  such 
manner  and  form  as  the  Court  shall  direct,  of  all  the  es* 
tate,  right,  title,  interest,  and  trust  of  such  prisoner  to  all 
the  real  and  personal  estate  and  effects  of  such. prison- 
er, so  88  to  vest  all  such  real  and  personal  estate  in  the 
provisional  assignee  of  the  Court.  The  7th  section  directs 
the  provisional  assignee  to  assign  to  the  assignees  after-, 
wards  chosen.    There  are  more  words  in  this  statute,  but 
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1827.  they  do  not  more  clearly  direct  the  conveyance  of  all  tiie 
estate^  either  to  the  provisional  assignee  or  to  the  after* 
appointed  assignees,  than  the  terms  used  in  the  5  Oeo.  d, 
c«  30.  Both  statutes  convey  the  interest,  if  the  assigiieea 
chuse  to  accept  it;  neither  of  them  forces  it  upon  tbam, 
or  takes  it  from  the  baidcrupt  or  insolvent,  until  thie  : 
nees  chose  to  accept  it  The  3  Geo*  4,  c  HiS,  audiov 
the  provisional  assignee  io  take  posiesnan^  and  preveate 
him  from  disposing  of  the  property  of  the  insolvent  vrids- 
out  the  order  of  the  Court  In  die  1st  section,  the  statute 
provides,  that ''  all  and  every  the  real  and  personal  estate 
vested  in  or  possessed  by  the  provisional  assignee,  shall  go 
tO|  and  be  vested  in  his  successor  in  office."  The  vrorda  *'  or 
possessed/'  shew  the  true  meaning  of  tins  passage.  Thcae 
words  would  be  unnecessary  if  the  assignment  vested  the 
property  in  him  without  his  assent.  To  give  effect  to  the 
whole,  it  must  be  read  thus — *'  which  being  conveyed  te 
him,  he  has  taken  possession  of." 

It  has  been  observed  that  the  provisional  assignee  ia  a 
mere  creature  of  the  Court  That  circumstance  does  set 
affect  the  case.  Whether  he  is  to  act  on  his  own  dine* 
tion  or  under  the  authority  of  the  Court,  he  is  to  have  no 
property  ybrceii  on  him,  which  either  he  or  the  Court  do 
not  think  can  be  applied  towards  payment  of  the  insolvttifs 
debts — the  only  purpose  for  which  tbe  assignment  ia  made 
to  him;  and  what  is  considered  inapplicable  to  that  pmu 
pose,  although  within  the  letter,  is  not  within  the  spirit  of 
the  act,  or  embraced  by  the  assignment  under  it  The 
19th  section  of  the  5  Geo*  4,  c.  61,  seems  to  adopt  tke 
construction  put  upon  the  5  Geo.  £,  c  30,  by  the  de* 
cided  cases,  and  to  apply  it  to  the  assignees  of  insolyent 
debtors.  It  assumes,  that,  until  acceptance  of  a  lease,  it 
b  not  vested  in  the  assignees.  The  words  are,  '*  if  such 
person  shall  be  entitled  to  any  lease  or  agreement  far  a 
lease,  and  his  assignee  or  assignees  shall  accept  the  same, 
and  the  benefit  thereupon,  as  part  of  the  insolvent's  estate 
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and  efibets,  the  faiftohrent  shall  not  be  deemed  liable  to  pay  ^  182^* 
the  rent  accruing  after  suoh  acceptance  aa  aforesaid ;  and, 
after  snch  acceptance,  the  insolvent  shall  not  be  liable  in 
respect  or  by  reason  of  any  non^performance  of  the  condt- 
tMns,  covenants,  or  agreements  therein  contained."  So  that^ 
until  acceptance  by  the  assignees,  it  is  not  a  part  of  the 
insolvent's  estate  hi  their  possession.  The  insolvent  re* 
mains  liable  to  all  covenants,  and  the  relation  of  landlord 
and  tenant  continues  between  him  and  bis  landlord*  It 
would  be  great  injustice  to  hold  that  the  insolvent,  though 
bound  by  his  covenant  with  his  Iandlord«  could  not  recover 
ventfirom.bis  tenant,  to  enable  hiai  to  pay  it  over,  and  could 
M>t  recover  possession,  to  prevent  breaches  of  the  other 
covenants.  In  this  situation  the  insolvent  must  remun  un« 
t3  the  landlord  thinks  proper  to  apply  to  the  Court  to  have 
the  lease  given  up  under  the  last  branch  of  this  section. 
I  thiidE,  at  all  events,  whilst  he  is  permitted  to  remain  in 
possession  by  his  assignees,  he  is  tenant  at  wiH,  and,  whflst 
at  will,  may  maintain  any  possessory  action  against  a  stran- 
'  ger. 

in  the  instance  of  an  insdvent  debtor,  the  tenant  may 
protect  himself  better  than  in  the  case  of  a  bankrupt.  ^  Un^- 
til  assignment,  payment  of  rent  to  the  insolvent  will  be  a 
good  payment.  The  tenant  must  have  notice  of  the  as'- 
signment;  he  may  then  tender  the  rent  to  the  assignee;  if 
he  takes  it,  that  wiD  be  an  election  to  take  the  lease ;  if  he 
refuses  it,  the  tenant  may  safdy  pay  it  to  the  insolvent.  In 
the  case  of  a  bankrupt,  some  time  elapses  between  the  com- 
mission and  the  choice  of  assignees,  and  during  that  pe- 
riod there  is  no  person  to  whom  the  tenant  can  safely  pay 
the  rent.  .In  what  situation  is  the  insolvent  placed^  if  the 
interest  in  the  lease  does  not  remain  in  him?  His  landlord 
may,  under  the  19th  section  of  the  5  Oeo.  4,  c.  61,  get  rid 
of  him;  but  he  cannot  get  rid  of  his  landlord.  He  may 
be  left  liable  to  pay  rent,  without  the  means  of  recovering 
rent  from  the  person  whom  he  has  let  into  possession. 
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1827.  The  princijple  of  Copeland  r.  Stephens  has  been  extend- 

ed to  this  case  by  a  very  recent  decision  of  this  Court — 
the  case  of  Lindsay  ▼•  lAmbert  (a).  That  was  an  action 
of  covenant  brought  to  recover  the  value  of  a  quarter's 
rent  of  premises  let  on  lease  to  one  Biddett,  who  was  dis- 
charged by  the  Insolvent  Debtors*  Court.  The  defend- 
anty  who  had  been  appointed  his  assignee,  jieaded,  that 
the  estate,  right,  title,  and  interest  of  Biddell  did  not  come 
to  or  vest  in  him  mado  etformd.  It  appeared  that  the  de- 
fendant had  obtained  the  lease  in  December^  1825,  by  virtue 
of  the  assignment  from  the  provisional  assignee  of  the  Insol- 
vent Debtors'  Court,  and  retained  it  in  his  hands  until  May, 
18J96,  having  in  the  interim  put  a  person  in  possession, 
with  instructions  to  let  the  premises  t  but,  thoQgh  sever- 
al applications  had  been  made  by  parties  desirous  of  tak- 
ing them,  they  remained  unlet;  and,  on  the  agent  of  the 
plaintiff  afterwards  calling  upon  the  defendant  for  rent, 
he  said  he  would  pay  it  if  he  could  make  any  thing  by  the 
house:  but  he  afterwards  abandoned  the  lease.  The  Jury 
found  that  the  defendant  had  only  taken  the  lease  condi- 
tionally, and  that  he  had  not  retained  it  an  unreasonable 
time.  On  a  motion  being  afterwards  made  for  a  new  trial, 
I  am  reported  to  have  said  (i):  ^'  The  assignees  of  an  in- 
solvent debtdr  stand  in  precisely  the  same  situation,  with 
respect  to  their  acceptance  or  rejection  of  demised  premises, 
as  the  assignees  of  a  bankrupt.  Turner  v.  Biehardson 
has  established  that  a  mere  assignment  will  not.  vest  the 
term  in  the  assignees.  Indeed,  if  a  contrary  doctrine  were 
to  prevail,  the  assignment  would  often  prove  rather  a  dawir 
nosa  hcereditaSf  than  a  means  of  liquidating  the  debts  of. 
the  bankrupt  or  insolvent.  The  interest  in  the  term  i^  not 
absolutely  conveyed  to  the  assignee,  until  he  has  done 
some  unequivocal  act  to  signify  his  assent:**  and  my  three 
learned  brothers  ccmcurred  with  me  iuithat  ofanion^    Ob- 

(n)  Jnfe,  p.  209.  (6)  Ante,  p.  21 1, 212. 
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serre  what  the  Court  decided  in  that  case— that  the  estate 
of  the  ineoivent  did  not  vest  in  the  assignee.    If  it  did  not 
vest  in  the  assignee,  where  could  it  be  but  in  the  insolvent? 
Ff  it  was  left  in  the  insolyent,  what  was  to  prevent  him  from 
maintaining  an  ejectment  for  it?  In  that  case,  the  assignee 
was  the  one  afterwards  appointed;  in*  th^  present  case^ 
there  is  only  a  provisional  assignee:  and  that  distinction 
has  been  adverted  to  by  one  of  my  learned  brothers* 
With  the  greatest  deference  for  the  opinion  of  that  learned 
Judge,  I  think  that  circumstance  can  make  no  difierence* 
The  provisional  assignee  is  merely  a  creature  of  the  Court, 
and  so,  I  think,  is  the  after*appointed  aesignee.   The  Court 
may  direct  or  contrd  either,  as  to  the  taking  or  rejecting 
a  lease.    The  <|ne8tion,  however,  is  not,  what  isth  eir  au- 
thority as  to  the  miuiagement  of  the  trust,  but  what.is  vest- 
ed in  them  to  be  employed  in  the  execution  of  the  trust. 
All  that  is  in  the  provisional  assignee  is  by  him  conveyed 
to  the  after-chosen  assignee.    If  it  vests  in  the  provbional 
assignee  without  acceptance,  it  vests  in  the  subsequent  as- 
signee in  like  manner,  and  can  only  bedivested  by  some 
conveyance.    No  such  conveyance  has  ever  been  thought 
necessary  in  either  case;  and  the  necessity  of  such  a  con- 
veyance was  the  inconvenience  which  the  Court  of  Kit^gs 
Bench  were  anxious  to  guard  against,  when  they  determin- 
ed in  the  bankrupt  case,  that  the  interest  never  vested  in 
the  assignees. 

I  admit,  that,  to  maintain  an  ejectment,  the  lessor  of  the 
plaintiff  must  have  an  unqualified  legal  estate;  or,  as  Lord 
Kenyon  says,  in  Webb  v.  HaU^  **  The  immediate  right  to 
real  property  must  be  vested  in  one  person  only;  whereas, 
a  special  property  in  the  case  of  personalty  may  be  in  one^ 
whilst  the  absolute  property  may  exist  in  another."  .  But 
I  insist,  that,  if  Copelands^  Slephens^  Lindsay  v.  Limber^ 
and  all  the  cases  that  preceded  them,  were  correctly  decid- 
ed, the  immediate  right  to  the  possession  of  this  property 
was  vested  in  one  person  only,  and  that  one  person  was 

VOL.  XII.  T  T 
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1887-        tfac  insolTeBt.    The  estdte,  say  die  Judges  in  Aeie  ( 

was  not  rested  in  the  assignees.  Thexefoce,  is  Was  not 
dirested  out  of  the  insolvent  It  is  tlie  eaee  of  a  grant  not 
iaccepted;  and  so  the  riglit  to  the  property  granted  stiU 
remains  in  the  grantor. 

It  has  been  supposed  thaS  there  is  a  difference  betveen 
^  case  of  an  aotion  bronght  by  the  landlerd  against 
the  assignees  of  a  bankrupt  or  insolvent,  for  rent»  or  fiir  the 
non-^performanoe  of  covenants,  and  an  action  of  ^ectnent 
by  a  bankrupt  or  insolvent.  One  principle  governs  aU 
these  oases,  and  the  diiSsrent  sitnatbns  of  the  parties  ean^ 
not  afifect  diet  principle.  The  princii^e  is,  that,  befave 
acceptance,  die  property  is  net  vested  in  the  assignees^ 
If  it  is  not  vested  in  the  assignees,  it  cannot  be  divested 
but  of  the  bankrupt  or  insolvent.  If  the  assignees  cannot 
be  sued  because  they  have  no  interest,  die  insolvent  may 
sue,  because  he  must  hare  the  whole  intereafc.  It  has  been 
truly  said,  that  the  auslgnees,  by  tafcmg  the  estate,  may  put 
an  end  to  the  insolvent's  intisrest  at  any  time;  hot,  until 
they  do  take  the  estate,  it  remains  in  the  insolvent.  The 
estate  of  a  tenant  at  will  may  be  determined  at  any  timei 
but,  whilst  the  landlord  permits  it  to  «xist,  the  tenant 
)nay  maintain  against  a  stranger  an  aetton  fer  any •  wrong 
done  to  his  interest  in  it.  It  has  been  oeged,  that  the  pvavi- 
nional  assignee  is  bound  to  take  -possession.  Perhaps  be 
may  be  bound  to  take  possession;  but,  all  the  cases  shew 
that  taking  possession  is  not  an  acceptance  of  the  term. 
An  assignee  of  a  bankrupt  or  insolvent  may  take  posses- 
sion, and  keep  it  until  he  can  ascertain  whether  his  accept- 
once  of  it  will  benefit  the  creditors;  and  yet  such  taking 
possession  will  not  amount  to  an  acceptance,  so  as  to  vest 
the  property  in  Iiim»  The  pioviaional  assignee  can  do 
nothing  but  take  possession,  without  an  order  of  the 
Court  («i).    The  dispoeitbn  of  the  property  is  not  left  to 

(a)  But  see  Ditc  d.  Clark  r.  Spencer,  11  J,  B.*  Moore,  7,  232 j  S.  C. 
3  Bing.  203, 370, 
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Ua,  He  cannot,  by  any  ael  of  his,  make  it  a  part  of  die 
inBol?enl*8  estate.  He  ia  not  intrusted  to  decide  vliat 
shall  be  taken  and  what  refused.  Even  if  this  proTisfenal 
assignee  had  done  what  I  adnut  he  ought  to  have  done, 
mr.  taken  possessioni  it  would  not  have  affected  the  ques* 
lion.  But  he  has  done  no  such  dung*  In  Skee  v.  Hakf 
Sir  Wittitm^  Grant  said,  that  there  was  a  distinction  be? 
tween  the  case  of  a  bankrupt  juid  an  insolvent  deblori 
that  the  latter,  by  his  own  act,  parted  with  his  property^ 
which  he  might  still  continue  to  ^oy,  <m  the  terms  of  im? 
prisoDoient  for  life.  The  reaswing  of  Sir  William  Grant 
has  no  bearing  on  the  present  case.  He  used  it  to  bring 
4be  case  before  him  within  the  letter  of  the  will  on  which 
the  question  arose«  In  the  present  cose,  it  is  not  material 
who  is  the  conveying  party ;  the  question  bemg,  whether 
the  property  be  conveyed.  In  the  decision  of  that  quesv 
tioB,  there  ia  no  difference  between  a  conveyance  by  the 
party  to  whom  the  annuity  originally  belonged,  and  a  eon*' 
veyance  by  other  persons  who  have  competent  authority 
to  convey  it,  and  who  have*  made  an  instrument  fully  exr 
eouting  their  authority. 

The  case  of  Crqfts  v.  Picit  which  seems,  at  first  sight, 
to  stand  in  my  way,  was  not  on  the  acts  of  Parliament  up- 
on which  this  case  depends.  The  attention  of  the  Court 
was  not,  in  that  case,  properly  directed  to  the  question. 
Nothing  was  said  as  to  whether  an  assignee  was  bound  to 
accept  what  Lord  Kenyon  calls  a  damnosa  husreditas* 
The  point  raised  was,  whether,  under  the  terms  of  the 
53  Geo.  3,  c.  102,  it  was  necessary  to  shew  an  express 
agreement  to  take  the  property.  The  Court  said,  that, 
by  accepting  the  truist,  the  assignee  was  bound  to  do  all 
connected  with  the  trust,  and  that  a  provisional  assignee 
bad  no  right  to  exercise  a  discretion.  The  question  raised 
in  this  case  was  entirely  kept  out  of  view  in  Crofts  y.  Pick. 

I  say  that  the  provisional  assignee  ought  to  have  ta- 
ken possession  of  these  premisef ;  but,  I  insist  that  his 

tt2 
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ffi27.  taking  possession  could  not' vest  the  interest  in  him; 
and,  if  so,  it  could  not  divest  it  out  of  the  insolvent. 
If,  indeed,  it  vested  the  interest  m  the  provisional  as- 
signee, he  mast  by  his  conveyance  vest  it  in  the  after-ap- 
pointed assignees,  and  they  could  only  divest  themselvea 
of  it  by  some  deed :  but,  if  that  be  so,  the  case  of  Zinrf- 
9ay  V.  Limbertf  and  all  the  cases  relative  to  leases  con- 
veyed under  the  bankrupt  laws,  have  been  erroneously  de- 
cided. I  say  that  the  provisional  assignee  has  only  au- 
thority to  take  possession,  without  any  discretion  to  accept 
the  interest  in  such  property  as  this;  that,  until  the  after- 
appointed  assignees  chuse  to  accept  the  term,  it  remains 
in  the  insolvent,  who,  although  he  holds  only  during  the 
"*  pleasure  of  the  assignees  when  appointed,  holds,  as  against 
all  others,  an  absolute  estate:  just  as  the  conusor  of  a  fine 
-before  the  uses  are  declared,  or  the  surrenderor  of  a  copy- 
hold before  the  admission  of  the  surrenderee,  still  continue 
-owners  of  the  estate. 

I  think  this  view  of  the  subject  is  consistent  with  legal 
analogy,  and  with  the  intent  of  the  trusts  on  which  the 
property  of  an  insolvent  is  conveyed;  and  I  think  a  deci«> 
aion  on  this  principle  would  prevent  much  inconvenience 
and  expense  to  both  creditors  and  insolvents,  and  keep 
the  latter  out  of  a  situation  the  most  cruel  and  the  most 
helpless.  As,  however,  the  majority  of  the  Court  are  of 
a  contrary  opinion,  this  rule  must  be  made  absolute. 

Rule  absolute  (a). 


(a)  The  7  Geo.  4,  c.  57  has  re-  tion  raised  in  tlus  case: — 
pealed  the  statutes  in  force  con-         Section  11  enacts — ^'^That  ikt 

ceming  insolvent  debtors  at  the  prisoner  shall,  at  the  time  of  sub^ 

time  of  its  passing,  vix,  the  1  Geo.  scribing  his  petition,  duly  execute 

4,  c.  1 19,  the  3  Geo.  4,  c.  123,  and  a  conveyance  and  assignment  to 

the  5  Geo.  4,  c.61,  and  in  lieu  the  provisional  assignee  of  the 

thereof  makes  the  following  pro-  Court,  in  such  form  as  is  to  the 

visions,  as  i^licable  to  the  ques-  act  annexed,  of  all  the  estate,  right. 
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title,  interest,  and  trust  of  sueh 
prisoner,  in  and  to  all  the  real  and 
personal  estate  and  efifects  of  such 
prisoner,  both  witliin  this  realm 
and  abroad,  except  the  wearini^ 
apparel,  bedding,  and  other  such 
necessaries  of  such  prisoner,  and 
his  or  her  family,  and  the  workins^ 
'  tools  and  implements  of  such  pri- 
soner, hot  exceeding^  in  the  whole 
the  value  of  20/.,  and  of  all  future 
estate,  right,  title*  interest,  and 
trust  of  such  prisoner,  in  or  to  any 
real  and  personal  estate  and  ef- 
fects, within  this  realm  or  abroad, 
which  rach  prisoner  may  purchase, 
or  which  may  revert,  descend,  be 
devised  or  bequeathed,  or  come  to 
him  or  her  before  he  or  she  shall 
become  entitled  to  his  or  her  final 
discharge,  in  pursuance  of  the  act, 
and  of  all  debts  due  or  growing 
due  to  such  prisoner,  or  to  be  due 
to  him  or  her  before  such  dis- 
charge as  aforesud;  which  convey* 
once  and  auignmentr  so  executed 
as  aforesaid,  shall  veti  all  the  real 
and  perional  estate  and  effects  of 
^uch  prisoner,  and  all  such  future 
real  and  personal  estate  and  effects 
Off  afortsaidy  of  every  nature  and 
kind  whatsoever y  and  all'such  debts 
as  qforesaidj  in  the  provitional  assig- 
nee; and  the  same  shall  be  made 
subject  to  a  proviso,  that,  in  case 
the  petition,  of  any  such  prisoner 
shall  be  dismissed  by  the  said 
Court,  such  conveyance  and  as- 
signment shall,  from  and  after 
such  dismission,  be  null  and  void." 
Section  16,  which  gives  the  pro- 
viuonal  assignee  (if  the  Court  shall 
so  order)  power  to  sell,  or  to  sue  for 
the  recovery  of,  any  estate,  &c.,  of 
the  prisoner^  provides — <*  That  all 


and  every  the  real  aod  personal  es- 
tates, money,  and  efifects,  vested  in 
or  possessed  by  the  provisional  as- 
signee by  virtue  of  such  conveyan- 
ces and  assignments  so  made  to  him 
by  such  prisoners  as  aforesaid,  shall 
not  remain  in  him  if  he  shall  re- 
sign or  be  removed  from  his  office, 
nor  in  his  heirs,  executors,  or  ad- 
ministrators, in  case  of  Lis  death; 
but  shall,  in  every  such  case,  go  to 
and  be  vested  in  his  successor  in  of- 
fictr 

Section  19  empowers  the  Court 
to  appoint  one  or  nore  of  the 
creditors  to  be  assignee  or  as- 
signees, and  enacts,  that — "  When 
such  assignee  or  assignees  shall 
have  signified  to  the  Court  his  or 
their  acceptance  of  the  appoint- 
ment, the  estate,  effects,  rights, 
and  powers  of  such  prisoner* 
vested  in  such  provisional  assignee, 
shall  immediately  be  conveyed  and 
assigned  by  him  to  the  said  as- 
signee or  assignees,  in  trust  for 
the  benefit  of  such  assignee  or  as- 
signees and  the  rest  of  the  cre<IU- 
tors  of  such  prisoner;  and  after 
such  conveyance  and  assignment, 
all  the  estate  and  effects  of  such  pri- 
soner shall  be  as  effectually  vested, 
by  relation,  in  sueh  assignee  or  as- 
signees, as  if  the  said  conveyance  and 
assignment  had  been  made  by  such 
prisoner  to  him  or  them.** 

In  the  case  of  Willes  v.  Elliott, 
( 1  Moore  &  P.  19;  S.  C.  4  Bing. 
332;  3  Car.  &  P,  117),  it  was 
held,  upon  the  construction  of  the 
Uth  and  19th  sections  of  the  sta- 
tute  7<leo.4,  c«57y  that,  where 
an  insolvent  debtor,  after  filing 
his  petition,  and  after  executing 
an  assignment  to  the  provisional 
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CASES  IN  TEIKITT  TERM. 
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Miigneet  Irat  before  the  day  of 
hearin^y  and  before  the  asstgii- 
ment  by  the  proTislonal  to  the 
rabsequently  appmnted  assignees, 
^kdy  Uie  estate  nevertheless  pass- 
ed to  the  nltimate  assignees — so 
absolutely  did  the  Court  consider 
the  assignment  to  divest  the  ins<^ 
▼enf  s  properly. 

In  TV^Aom  v.  Ikni  (6  Bing. 
615),  a  cQscharged  insolvent  deb- 
tor was  held  to  be  ince^ble  of 


nudntaining  trespass  in  reipeet  af 
premises  in  Ms  occupadon  before 
his  petition^  the  property  therein 
bang  vested  in  the  asdgnee,  and 
he  not  being  in  o/Uuoi  possession. 
In  Danu  v.  WyiH  (6  Bing.486), 
it  was  held,  that  the  16th  section 
of  the  7  Geo.  4,  e.  56»  is  only  sf- 
firmative  of  the  right  of  the  pro- 
visional assignee;  and  that  the  or- 
dtf  of  the  Court  is  not  necesssry 
to  enable  him  le  sue. 
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PRINCIPAL   MATTERS- 


ABATEMENT. 

L  The  venue  cannot  be  changed 
after  a  plea  in  abatement.  Wigley  v. 
Dubbins  i  91 

ADDITIONAL  PLEAS. 
See  Practice,  5. 

ADVOWSON. 
1 .  An  advowson  in  gross  passes  un« 
der  the  word  tenement  in  a  devise. 
6W/yv.  The  Bishop  of  fxtf^er,   591 

AFFIDAVIT. 

See  Practics,  16,  2K 

1 .  An  affidavit  was  intitled  "  In  the 

Common  Place:** — Heldy  sufficient. 

Rolfe  V.  Bwrke^  29S 

AFFIDAVIT    TO     HOLD    TO 
BAIL.      ' 
See  Practice,  14,20. 

1.  The  plaintiff,  in  an  affidavit  to 
hold  to  bail,  alleged  that  the  defend- 
ant was  indebted  to  him  for  money 
had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff's  wife: — Held 
to  be  insufficient.      Wnde  v.  Wade^ 

198 

2.  In  an  action  against  B,  on  a 
promissory  note  payable  to  A.^  B.^  ^ 
Co.f  the  affidavit  to  bold  to  bail  stat- 
ed that  the  defendant  was  indebted 
upon  a  note  drawn  by  one  Z.,  pay- 
able to  the  order  of  A,,  £.,  ^  Co., 


ANNUITY, 
imd  duly  indorsed  to  the  plaintiff-^ 
omitting  to  state  by  whom: — Held, 
insufficient.      M^Taggart  v.  EUice; 

8.  An  affidavit  to  hold  to  bail,  by^ 
a  bankrupt,  negativing  payment  of 
the  debt  to  himself  before  his  bank* 
ruptcy,  and  to  his  assignees,  '^as  he 
believes,"  since  :^^eU,  insufficient. 
Tucker  v.  Francisj  •  •    34f 

4.  The  Court  refused  to  order  the 
bail-bond  to  be  cancelledt  on  the 
ground  that  the  plaintiff  had  mis-de- 
scribed hin}self  in  the  afiidavit  to  hold 
to  bail — the  defendant  not  swearing 
that  he  did  not  owe  tlie  debt,  but 
merely  that  he  could  not  find  the 
plaintiff.     Brown  v.  Moore,         861 

ALTERATION. 
See  Ban&£R,  2. 

Bills  of  Exchange,  2. 
Lease,  2. 
Promissory  Notes,  1» 

AMENDMENT. 
See  Fines  &  Recoveries,  $,  8« 
Variance,  1. 

AMENDS. 
See  Distress,  2. 

ANNUITY. 
1.  S,,  through  his  solicitor,  applied 
to  Q.  to  rafse  2,800/.  by  way  of  an* 
nuity,  and  requested  that  the  sum 
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ASSUMPSIT. 


AVERAGE. 


might  be  divided  into  three  annuities; 
three  several  sums  were  accordingly 
advanced  by  three  persons  in  difiPer- 
ent  proportions ;  the  deeds  were  exe- 
cuted at  the  same  time,  when  the  con- 
sideration money  for  all  three  was 
paid  by  G.  (who  was  also  agent  for 
the  grantees),  but  who  retained  800/. 
for  his  expenses.  The  Court  order- 
ed all  the  annuities  to  be  set  aside  up- 
on the  terms  of  payment  of  principal 
and  interest;  although  bank-notes  for 
the  800/.  which  had  been  retained, 
formed  part  of  the  consideration  mo- 
ney paid  by  one  of  the  grantees  only. 
Ckappell  V.  Silverschildt,  113 

2.  An  annuity  of  10/.  granted  by 
a  son  to  bis  parents,  in  consideration 
of  their  relinquishing  for  his  benefit  a 
furm,  together  with  the  stock,  &c. 
thereon,  valued  at  dOO/.,  does  not  re- 
quire enrolment  under  the  53  Geo.  3, 
c.  141.     Telley  v.  Tetley,  441 

APPROPRIATION     OF     PAY- 

MENTS. 

See  Payment,  1. 

ARBITRATION. 

See  Award. 

ASSIGNEES. 
See  Bankrupt. 

ASSIGNMENT. 
JSee  Insolvent  Debtors. 

ASSUMPSIT. 

1.  Assumpsit  for  use  and  occupa- 
'tion  may  be  maintained  by  a  corpor- 
ation i^greg^te,  against  a  tenant  who 
has  occupied  premises  under  them  and 
paid  them  rent.  Mayor  &c.  of  Staf- 
ford V.  art//,  260 

2,  The  defendant  entered  into  the 
following  contract  with  the  plaintiffs: 
— "  Sold  W.  ^  S.  B.  P.  (the  plaintiffs) 
one  bale  of  sponge,  at  lOs.  per  Ib.^ 


and  bought  of  them  yellow  ochre  at 
5/.  per  ton,  the  ochre  to  be  ddiTcred 
on  or  before  the  5S4th  instant: — Held^ 
that  the  delivery  by  the  plamtiffii  of 
the  whole  of  the  ochre  was  a  condi- 
tion precedent  to  their  right  to  sue 
the  defendant  for  the  non-delivery  of 
the  sponge.  Parker  v.  RawlmgSj  529 

ASSURANCE. 
See  Insurance. 

ATTACHMENT. 

See  Practice,  6,  £3. 

ATTACHMENT    OF    PRIVI- 
LEGE. 

See  Practice,  26. 

ATTESTING  WITNESS. 
1 .  To  excuse  the  absence  of  an  at- 
testing witness  to  a  lease  executed 
twenty-three  years  before,  proof  was 
offered  that  inquiry  had  been  made 
at  several  places  where  the  witness  (a 
female  servant)  had  lived,  but  that  no 
one  could  tell  what  had  become  of 
her: — Heldt  sufficient.  Bamptcn  v, 
Paulin,  497 

ATTORNEY. 

See  Practice,  7,  21. 

1 .  An  attorney  of  the  King^s  Benck^ 
arrested  at  the  suit  of  an  attorney  of 
this  Court,  on  process  out  of  this  Court, 
will  not  be  discharged  on  motion,  but 
must  plead  his  privil^e.  Adams  ▼. 
Bugbfft  %8S 

2.  An  attorney,  who  has  in  that 
character  received  papers  from  a 
client,  cannot  be  called  to  produce 
them  in  a  cause,  although  he  does  not 
act  therein  as  the  attorney  of  the  par- 
ty.   Parker  v.  Yates,  6ftO 

AUCTIONEER. 

See  Pleading,  S, 

AVERAGE. 

1  •  Provisions  and  stores  for  the  use 


BAIL-BOND. 


BANKRUPT. 


645 


of  convicts  onboard  a  ship  chartered 
for  their  conveyance  to  New  South 
Wales^  are  not  subject  to  general 
average.     Brown  v.  StapyUton,  SS4 

AWARD. 
1.  Byanorderofi\^t«tPrtt»(made 
a  rule  of  Court),  a  verdict  was  taken 
for  the  plaintiff,  by  consent,  subject 
to  a  reference  of  all  matters  in  differ- 
ence between  the  parties ;  and  if  either 
of  the  parties  should  be  dead  before 
the  making  of  the  award,  then  the 
award  was  to  be  delivered  to  his  per- 
sonal representatives.  The  plaintiff 
di^  before  the  award  was  made,  not- 
withstanding which,  the  arbitrator 
proceeded  with  the  reference : — Held, 
that  the  authority  of  the  arbitrator 
was  not  revoked  by  the  death  of  the 
plaintiff.     Clarke  v.  Crofts,         349 

BAIL. 

See  Practicb,  6. 

Requxje  Genxrales,  1. 

1.  The  Court  refused  to  enlarge 
the  time  for  bail  to  render  their  prin- 
cipal (who  had  become  bankrupt)  until 
a  month  after  his  last  examination  un- 
der the  commission,  the  plaintiff  be- 
ing entitled  to  execution  of  the  term, 
and  the  affidavit  of  the  motion  omit- 
ting to  state  where  the  commission 
was  taken  out.     Shaw  v.  Cash,    Z57 

2.  The  rule  of  Michaelmas  Term, 
7  Geo.  4,  does  not  apply  to  bail  by 
affidavit,  but  only  to  bail  in  town 
causes,     Martin  v.  Bidgood,       299 

BAIL  IN  ERROR. 

1.  If  sham  bail  in  error  are  put  in 

by  the  defendant,  the  plaintiff  may 

treat  them  as  a  nullity,  and  sue  out 

execution.  Browne  v.  Brown^       172 

BAIL-BOND. 
1.  The  Court  refused  to  order  the 
bail-bond  to  be  cancelled,  on  the 


ground  that  the  plaintiff  bad  misde- 
scribed  himself  in  the  affidavit  to 
hold  to  bail— the  defendant  not  swear- 
ing that  he  did  not  owe  the  money, 
but  merely  that  he  could  not  find  the 
pluntiff.  Brown  v.  Moore,  361 

BANKER. 
See  Payment,  2. 

1 .  A  country  banker  gave  his  draft 
on  his  London  agent,  payable  at  two 
months,  in  exchange  for  a  country 
bill  of  the  like  date,  deducting,  by  way 
of  commission,  a  sum  equ^  to  four 
per  cent,  for  the  time  the  bill  had  to 
run : — Held,  not  usurious.  Stoveld  v. 
Bade,  277 

2.  A  tradesman  left  with  his  wife 
certain  blank  checks  signed  by  him- 
self, directing  her  in  his  absence  to 
have  them  fiUed  up  for  such  sums  as 
the  purposes  of  his  business  might 
require.  The  wife  requiring  50/.  Zs, 
3d.,  desired  one  of  her  husband's 
clerks  to  fill  up  one  of  the  checks 
for  that  sum.  The  clerk  did  so,  and 
was  sent  to  get  cash  for  It;  but,  be- 
fore he  presented  the  check,  he  idter- 
ed  it  by  inserting  "  Three  hundred  " 
before  the  *^  fifty,**  having  previously 
left  room  for  the  interpolation,  and 
obtained  the  additional  sum  and  ab- 
sconded:— Held,  that  the  bankers, 
VkOf  being  chargeable  with  any  negli- 
gence, were  not  liable  to  make  good 
the  loss.   Young  v.  Grote,  484 

BANKRUPT. 

See  Affidavit  to  hold  to  Baii,,  8. 
Baii,,  1. 

1.  If  a  creditor  prove  one  debt 
under  a  commission  of  bankruptcy, 
he  is  not  thereby  precluded  firom  su- 
ing upon  another,  although  it  were 
due  at  the  time  of  his  proving  the 
first.  Bridget  v.  Mills,  92 

2.  Whewer  a  particular  payment 
has  been  made  by  a  trader  in  con- 
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BANKRUPT. 


BANKRUPT, 


leiii^tioii  afiwiiikfupccy,  k  purely  a 
(quMtioa  §br  a  Jury.  Where  a  trader, 
oponinvestigation  of  his  afifairs  in  Jiify, 
iouad  chat  hecouldonly  pay  1 7t.  in  the 

Eund ;  and  was  obliged  to  sell  part  of 
I  property,  to  meet  certain  demands 
upon  him:  and,  in  September  follow- 
ing, paid  off  a  bond,  and,  in  October^ 
became  bankrupt;  but  the  bankrupt 
stated  at  Hie  trial,  that  he  did  not  con- 
tea^UUe  becoming  a  bankrupt  at  the 
time  he  made  this  payment: — Held^ 
that  it  was  properly  left  to  the  Jury 
to  say,  whether  this  payment  had 
been  made  in  contemplation  of  an 
act  of  bankruptcy:  but  the  Jury  hav- 
ing, by  their  verdict,  found  that  he 
did,  at  the  time,  contemplate  bank- 
mptcyi  a  new  trial  was  granted,  on 
payment  of  costs,  on  the  ground  that 
they  had  not,  perhaps,  taken  all  the 
circumstances  of  the  case  into  con- 
aideration.  Flook  v.  Jbn^t,  96 

d.  In  trespass  by  a  trader,  against 
whom  a  commission  had  issued, 
against  his  assignees,  for  entering  his 
house,  and  he  gave  no  notice  to  dis- 
pute the  commission,  which  was  put 
in  evidence  by  the  defendants,  toge- 
ther with  the  proceedings  under  it, 
and  a  perfect  petitioning  creditor's 
debt  did  not  appear  upon  the  lace  oi 
the  proceedings: — Held^  that,  never- 
theless, the  validity  of  the  commission 
could  not  be  disputed  by  the  plain- 
tiff, as,  by  the  sUtute  6  Geo.  4,  c.  16, 
a»  90,  the  petitioning  creditor's  debt 
may  be  proved  by  the  production  of 
the  commission  alone,  unless  notice 
of  disputing  it  be  given.  M^Beath  v. 
Cooke^  l%St 

4.  The  owner  of  a  ship  mortgag- 
ed her  by  bill  of  sale,  whilst  at  sea. 
.  The  agents  of  the  mortgagee  took 
possession  of  her  on  her  homeward 
voyage,  and  before  she  arrived  in 
port;  they  aifterwards  received  snms 
on  account  of  freight,  aiid  paid  sea- 
men's wages  and  port-charges,amount- 
'  ing  to  a  larger  sum  than  the  freight 


received.  The  mongagof 
bankrupt: — HeJdt  that  his  assignaea 
could  not  sue  the  agents  of  the  mort-* 
gagee  for  money  had  and  received 
by  them  for  freight,  as,  by  this  mort* 
gage  of  the  ship,  freight  accruing  due 
passed  to  the  mortgagee  as  incident 
to  the  ship;  and  that  he  had  a  rigbt 
to  set  off  the  chargea  made  on  ac« 
count  of  the  ship  against  tiie  sums 
received  by  his  agents  on  account  of 
freight.  Dean  v.  M'Ghie^  185 

6.  The  defendant  obtained  a  ver- 
diet  against  the  plaintiff  at  die  Sit- 
tings after  Trintty  Term.  Shortly 
afterwards,  a  commission  of  bank-* 
rupt  issued  against  the  plaintifi;  un* 
der  which  he  obtained  his  certificate, 
on  the  9th  Not.  Final  judgment  was 
signed  on  the  14th  Nov.: — HeU, 
that  the  costs  were  not  a  debt  prove* 
able  under  the  commission,  add  tfaet^&« 
fore  that  the  plaintiff  was  liable  to  an 
execution  for  sodi  costs,  notwithstand« 
inghis  certificate.  £trd  v.  MotteaUf  226 

6.  The  6  Geo.  4,  c.  16,  s.  151, 
provides  that  no  bankrupt,  after  the 
allowance  of  his  certificate,  shall  be 
liable  to  pay  any  debt  barred  by 
such  certificate,  upon  any  promise 
made  after  the  suing  out  of  such  com- 
mission,  unless  such  promise  be  in 
writing,  $igned  by  the  bankrupt,  or 
by  some  person  authorized  in  writing 
by  him: — Held,  that  a  proaoise  in 
the  hand- writing  of  the  bankrupt,  but 
bearing  no  signature,  was  iK>t  suffix 
cient  to  take  a  case  out  of  the  statute. 
Hubert  v.  Moreau,  21C 

7.  Under  a  joint  commission  against 
two  partners,  the  assignees  may  de* 
dare  in  the  same  action  for  separate 
as  well  as  joint  debts  due  td  the  bank- 
rupts.  Graham  v.  Mulcoiter,       Sftf 

8.  A  commission  of  bankrupt  sued 
out  ajler  the  6  Geo.  4,  c.  16,  came 
into  operation,  upon  an  act  of  bank- 
ruptcy committed  before z-^Held^  in- 
valid. Maggs  V.  HwU,  S57 

9..  JL.  was  possessed  of  tbe.ka^ 


BARG& 


BfiOKER. 
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*of  A  |>uUtc  liottfle>  which  was  deporik- 
ed  wuh  the  defendants  as  a  security 
for  1,2751 14s.  7d.  due  to  them  from 
L.  r.,  baritig  a  sum  of  6^0/.  in  the 
hands  of  the  defendants,  agreed  with 
X.  to  purchase  his  lease,  &c.,  for 
1,690/.  df.  lid.;  but  he  not  having 
sufficient  to  complete  the  purchase, 
the  defendants  consented  to  advance 
the  sum  required,  retaining  the  lease 
as  security.    £*,  T.^  and  one  Z).,  a 
clerk  of  the  defendants,  met  to  effect 
''  the  transfer,  when  T,  drew  a  drafl 
on  the  defendants  in  favour  of  Z.  for 
1,690/.  3s.  lid.;  which  was  handed 
over  to  Z>,,  who,  on  L,*s  executing 
the  transfer  to  7".,  gave  him  a  draft 
on  the  defendants  for  41 4L  8j.  Bd,, 
the  difference  between  the  amount  of 
their  debt  and  that  of  the  purchase* 
money.    L,  had  committed  an  act  of 
bankruptcy,  and  the  defendants  re- 
ceived notice  from  a  creditor,  not  to 
pay  the  drafV,  as  a  docket  would  be 
struck  against  him.    The  defendants 
refused  to  pay  the  draft  when  pre- 
sented, but  they  afterwards  paid  it 
under  an  indemnity : — Held^  that  the 
assignees  of  L.  might  recover   the 
amount  from  the  defendants  in  an  ac- 
tion for  money  had  and  received ;  and 
that  the  defendants  had  sufficient  no- 
tice of  the  bankruptcy  of  L^  Spratt 
V.'  Hobkouse,  895 

.  1 0.  The  defendant  covenanted  with 
the  plaintiffs  for  the  due  payment  by 
K.  of  the  annual  premium  on  a  policy 
effected  on  the  life  of  R.^  and  given 
by  R»  to  the  plaintiffs  by  way  of  se- 
curity for  a  debt  due  from  him  to . 
them,  llie  defendant  became  bank- 
rupt before,  and  obtained  his  certifi- 
cate a/kr,  a  default  by  R.  i-^Held^ 
that  the  defendant  was  not  discharg- 
ed from  liability  for  the  premium 
which  the  plaintiflb  had  been  obliged 
to  pay  to  keep  the  policy  on  foot. 
Aiwood  V.  Partridge^  48 1 

BARGE. 
1.  A  "barge  moored  alongside  a 


wharf  was  held  to  be  liable  to  a  dis« 
tress  for  rent  of  the  whar&  Buatuard 
V.  Capel,  $$9 

[TAu  judgwunt  has  been  reversed 
in  the  Court  of  Kmg's  BencK^ 

BARON  AND  FEME. 
See  Practicb,  11. 

BILL  OF  EXCEPTIONS, 
See  Evidence,  4. 

BILLS  OF  EXCHANd«. 

1.  A  country  banker  gave  his  draft 
on  his  London  agent,  payable  a(t  two 
months,  in  exchange  for  a  country 
bill  of  the  like  date,  deducting, 
by  way  of  commission,  a  sum  equal 
to  four  per  cent,  for  the  time  the  bill 
had  to  run:* — Held,  not  usurious* 
Stoveldv.Eade,  277 

Z,  An  alteration  in  the  date  of  a 
bill  of  exchange,  with  the  assent  of 
the  acceptor,  before  its  n^;otiation 
by  the  drawer,  is  not  such  a  re-issu- 
ing of  the  bill  as  to  render  a  new 
stamp  necessary.  Leykar}ffy.  Ash* 
ford,  281 

d.  In  a  declaration  on  a  bill  of  ex- 
change accepted  at  •/.  S,*s,,  an  aver^- 
ment  of  presentment  **  at  the  house  of 
/.  S**  is  sufficient,  without  alleging  a 
presentment  to  /•  S.  Hawkey  v.  ' 
Borwick,  478 

4.  Where  a  bill  of  exchange  unin- 
dorsed has  been  lost  by  the  drawer, 
he  may  recover  against  the  acceptor 
in  respect  of  the  consideration.  Roll 
V.  Watson,  510 

BILL  OF  SALE. 
See  Bankropt,  4. 

BROKER. 
1.  A  ship-broker,  or  ome  who  ob- 
tains on  comraissbn  freigbto  and  oat* 
sengera  for  vessels,  is  not  a  *'  broktr" 
within  the  statutes  regulating  the  ad- 
mission of  brokem  for  the  city  of 
London.     Gibbons  v.  Rule,  539 
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COGNOVIT. 


CORPORATION. 


CARRIER. 

1.  In  an  action  against  a  coach- 
proprietor  for  the  loss  of  a  trunk  con- 
taining wearing  apparel  and  jewels, 
the  vfdue  of  which  was  not  disclosed 
by  the  plaintiff  (nor  asked  by  the  de- 
fendant), the  Jury  were  directed  ge- 
nerally to  consider  whether  or  not 
the  defendant  had  been  guilty  of  gross 
negligence,  without  reference  to  the 
non-disclpsure  of  the  value  of  the  ar- 
ticle. The  Jury  having  found  for 
the  plaintiff,  the  Court  refused  to  set 
aside  the  verdict.  Brooke  v.  Pick' 
mckf  447 

CERTIFICATE. 
See  Bakkbupi^  5, 6, 10. 

CHECK. 
See  Banksb,  2* 

CLERKS. 
1.  A  general  hiring  of  a  clerk  is  a 
hiring  for  a  year,  and  so  on  from 
year  to  year  k>r  so  long  time  as  the 
parties  should  respectively  please, 
and  may  be  so  described  in  the  de- 
claration ;  and  such  an  implied  yearly 
hiring  is  not  destroyed  by  the  salary 
being  paid  monthly ;  nor  is  the  con- 
tract within  the  statute  of  frauds. 
Beeston  v.  CoUyer,  552 

COACH-PROPRIETOR. 

See  Cab&ieb. 

CODICIL. 
See  Devise.  1 . 

COGNOVIT. 

1.  An  insolvent,  after  his  dis- 
chu'ge,  gave  a  cognovit  in  an  action 
which  had  been  previouslv  commenc- 
ed against  hitn  by  tlie  plamtiff:  judg- 
ment having  been  entered  up,  and 
execution  issued  thereon,  the  Court 
'  refused  to  set  it  aside,  on  the  ground 


that  the  cognavii  constituted  a  new 
promise.    I^enie  v.  Sharps         163 

COMMISSION. 

See  Bankrupt. 

Bills  o¥  Exchakos,  1. 

COMMON. 

See  Evidence,  1. 

COMPOSITION-DEED. 
1.  The  defendant  entered  into  a 
composition  with  his  creditors,  by 
which  they  were  to  receive  6«.  SA  in 
the  pound  in  full  of  their  respective 
demands,  and  divers  of  them  received 
the  composition  and  released  the  de- 
fendant. Two  years  afterwards^  one 
of  the  creditors,  who  had  not  execut- 
ed the  deed  or  received  the  compo- 
sition, obtained  from  the  defendant  a 
bond  for  the  whole  amount  of  her 
debt:— -ff^W,  that  the  defendant  was 
liable  on  the  bond.    Took  v.  Tuck^ 

435 

CONCORD. 

See  Fines  and  Recoveries. 

CONDITION  PRECEDENT. 

See  Assumpsit,  2. 

CONDITIONAL  PROMISE. 
See  Statute  of  Limitations,  2. 

CONSCIENCE,  COURT  OF. 
See  Court  oe  Conscience. 

CONTRACT. 

See  Assumpsit. 
Corporations  2. 

COPYRIGHT. 
See  Enoravibos. 

CORPORATION. 
1.  Assumpsit  for  use  and  occupa- 
tion may  be  maintained  by  a  corpo- 


COSTS. 


COVENANT. 
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ration  aggregate,  against  a  tenant  who 
has  occupied  premises  under  them^ 
and  paid  rent.  Mhyor  See.  of  Stafford 
▼.  TUl,  260 

2.  Assumpsit  upon  an  executory 
contract  not  under  seal,  cannot  be 
mainuined  by  a  corporation;  al- 
though the  act  creating  it  empowers 
the  directors  **  to  make  contracts, 
agreements,  and  bargains  with  the 
workmen,  agents,  undertakers,  and 
other  persons  employed  or  concern- 
ed in  making,  completing,  or  continu- 
ing the  works  belonging  to  the  said 
undertaking.  East  London  Water- 
Works  Company  v.  Baileiff         5Sft 

COSTS. 

1.  The  plaintiff*,  an  attorney,  ar- 
rested the  defendant  for  100/.,  the 
amount  of  a  bill  of  costs  delivered, 
and  served  him  with  a  copy  of  a  de- 
claration. The  defendant  pleaded 
the  general  issue,  on  which  issue  was 
joined.  At  the  trial,  the  amount  of 
the  bill  was,  by  consent  of  the  parties, 
referred  to  the  Prothonotary  to  be 
taxed,  and  he  found  that  60/.  only 
were  due,  as  the  plaintiff*  had  neglect- 
ed to  take  out  his  certificate  for  a 
part  of  the  time  during  which  the  bu- 
siness was  done : — Held,  that  the  de- 
fendant was  not  entitled  to  his  costs 
under  the  statute.  HintonY.  Warren^ 

3\ 

2.  Costs  of  a  suit  in  equity  may  be 
set  off*  against  the  costs  of  an  action 
at  law.   Webber  v.  Nicholas,  87 

d.  The  defendant  obtained  a  ver- 
dict against  the  p]aintifi*at  the  Sittings 
after  Trinity  Term.  Shortly  after- 
wards a  commission  of  bankrupt  is- 
sued against  the  plaintiff*,  under  which 
he  obtained  his  certificate  on  the  9th 
November.  Final  judgment  was  sign- 
ed on  the  14th  November — Held, 
that  the  costs  were  not  a  debt  prove- 
able  under  the  commission,  and  there- 
fore that  the  plaintiff*  was  liable  to  an 


execution  for  such  costs,  notwith* 
standing  his  certificate.  Birb  v.  Afo- 
reaUf  226 

4.  A  verdict  was  taken  for  the 
plaintiff*,  subject  to  an  award,  and  the 
arbitrator  found  that  the  debt  had 
been  reduced  below  40«.  by  part  pay- 
ment before  action  brought.  The 
Court  ordered  a  suggestion  to  be  en- 
tered on  the  roll,  under  the  Middle- 
sex  Court  of  Conscience  Act,  i$  Oeo, 
2,  c.  33,  to  deprive  the  plaintiff^  of 
costs.  Nightingale  v.  Barnard,    385 

5.  In  an  action  against  the  Sheriff* 
for  a  false  return  of  non  sunt  invents, 
per  quod  the  defendants  were  waived, 
and  were  put  to  expense  in  reversing 
the  waiver: — Held,  that  the  plaintiffs 
were  only  entitled  to  recover  the  . 
taxed  costs.  Jenkins  v.  Biddulph,  390 

COURT  OF  CONSCIENCE. 

1.  A  verdict  was  taken  for  the 
plaintiff*,  subject  to  an  award,  and  the 
arbitrator  found  that  the  debt  had 
been  reduced  below  40«.  by  part  pay- 
ment before  action  brought.'  The 
Court  ordered  a  suggestion  to  be  en- 
tered on  the  roll,  under  the  Middle- 
sex  Court  of  Conscience  act,  23  Geo. 
2,  c.  33,  to  deprive  the  plaintiff*  of 
costs.  Nightingale  v.  Barnard,   385 

COVENANT. 

1 .  The  defendants,  as  directors  of 
a  mining  company,  agreed  by  deed  to 
purchase  a  mine  of  the  plaintiffs,  the 
purchase-money  to  be  paid  within 
twelve  months,  by  certain  instalments, 
"  out  of  the  monies  to  be  raised  by 
the  company ;"  with  a  proviso,  lhat« 
in  case  they  should  not  have  received 
the  deposits  from  the  shareholders  so 
as  to  enable  them  to  pay  the  money 
by  the  time  stipulated  for,  the  di- 
rectors should  be  allowed  a  further 
time  of  six  months :  and  the  defend- 
ants covenanted  that  they  wouldi 
*<  out  of  the  said  payments  ao  to  be 
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Blade  by  the  subscribers  or  share- 
holders in  the  said  eompaay,"  pay  the 
said  purchase-money,  according  to 
the  tenns  and  at  the  times  before 
specified,  sulject  to  the  aforesaid  pro- 
Tiao  i-^^eldf  that  thia  was  a  personal 
undertaking  on  the  part  of  the  de- 
fendants, to  pa^  at  Ae  expiration  of 
the  additional  bik  months*  Haneoek 
V.  Hodgson^  504 

ft.  A.  demised  land  to  B^  and  C, 
who  demised  to  Z>.,  subject  to  certain 
covenantSi  with  a  proviso  for  re-en- 
try ^by  B.  and  C*,  their  executors, 
administratorB,  or  assigns,  oind  ^., 
his  heirs  and  assigns  '^^^-Heldj  that  B. 
and  C.  alone  might  maintain  ^ect- 
ment  for  a  breach  of  covenant.  Doe 
d.  B^wd  V.  Whiie,  526 

DAMAGE  FEAZANT* 
See  Distress,  2. 

DEDIMUS, 
See  Fivxs  aho  Rxcotexibs. 

DEMURRER. 
See  Pi^xAPiKo. 

DETINUE. 

1  •  The  plaintiff  delivered  to  a  con- 
veyancer certain  title-deeds  of  an  es- 
tate which  came  to  his  wife  by  devise 
after  the  marriage,  for  the  purpose  of 
preparing  a  conveyance)  and  levying 
a  fine,  which  was  accordingly  done, 
the  uses  of  the  fine  being  declared  to 
the  plaintiff's  son: — Heldf  that  the 
property  being  thus  divested  out  of 
the  plaintiff,  be  could  not  maintain 
deti^ue  for  the  deeds.  Phillips  v.  Ro^ 
bineofif  303 

DEVISE. 
1.  A  testator,  by  bis  will,  duly  at- 
tested, afler  devising  his  estate  C,  to 
his  son  /.,  in  fee,  devised  all  liis  es- 
tate 0.  to  two  trustees  (whom  he 
nan^d  as  his  executors),  and  their 


heirs,  directing  diem  to  sell  itt^ 
ing  afterwards  sold  his  estate  C^  and 
purchased  another,  yf .,  he,  by  a  codi^ 
cil  written  on  the  back  of  the  will,  at- 
tested by  two  witnessea  only,  diroelBd 
that  the  money  obtained  firom  the  sala 
of  the  estate  C.  should  go  to  a  gene- 
rsl  fimd,  to  be  divided  amongst  all 
his  children;  and  also  that  the  estate 
A,  should  be  wM^  and  its  produce  ^h 
plied  in  like  manner  i  and  he  appoinA* 
ed  his  wife  an  executrix  jointly  wolh 
those  named  in  the  wilL  Byaaeeond 
codicil,  also  attested  by  Iwo  witnesses 
only,  he,  after  stating  that  one  half  of 
the  estate  0.  had  been  sold,  and  giv* 
ing  directions  as  to  the  sale  of  the 
other  half,  appointed  new  execators 
in  lieu  of  tliose  named  in  the  will; 
subsequently,  he  made  a  third  codicil, 
duly  atte^ed  to  pass  lands,  by  which 
he  merely  appointed  another  execut- 
or in  the  room  of  one  of  those  in  &e 
second  codicil  named;  all  theeodkfls 
were  written  on  the  back  sheet  of  the 
will:— ^%M,  that  the  third  eodidl 
operated  as  a  republication  of  the  fiiat 
codicil.  Guest  v.  fVilUuey,  % 

ft,  A  tesutor  directed  that  the  raais 
of  his  freeliold  property  at  It.  shonid 
be  applied,  first,  in  payment  of  two 
sums  charged  thereon,  and  (suUect 
thereto)  in  paying  to  A.f  the  vmow 
of  his  son  R.  iD.,  an  annuity  of  lOL^ 
till  her  death  or  second  marriage; 
and  (subject  ss  aforesaid)  that  the 
remainder  of  such  rents  should  be  ap- 
plied to  the  maintenance  and  educar 
tion  of  his  grandson  J,  />.  (son  of 
the  said  R.D.),  till  lie  attained  the 
age  of  twenty-one;  that,  if  he  sheald 
die  before  that  time,  the  rents  should 
be  applied  to  the  education  of  the 
testator's  graad-dauffhter,  M»  F.  i>, 
(daughter  of  the  said  iS.  D.),  till  she 
attained  the  age  of  twenty-Hme;  and 
after  J.  Z).  (the  grandson)  should 
have  attained  his  age  of  twenty-one^ 
or  M.  F.  D.  (the  grand-daoghtor). 
hixn  surviving*  sbouhl  haTe  attained 
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thftt  Bse,  he  gare  to  hia  flon  W.  D,\ 
out  of  the  said  rents,  en  aimaity  <^ 
iOL  for  his  life;  end,  subject  thereto, 
he  gare  the  remainder  of  the  said 
rents  to  ji,  D.  (the  widow),  during 
fhe  life  of  PF.  i).  (the  son),  or  till  her 
aeeond  marriage;  and,  after  the  death 
of  W.  Z>.  (the  son),  be  gave  the  said 
lands  (subject  as  aforesaid)  to   the 
use  of/.  D.  (the  grandson),  and  his 
heirs;  but,  if  J.  D,  (the  grandson) 
ahould  die  before  the  period  of amaidy 
widiout  lawful  issue  living  at  the  time 
of  his  death,  then  he  gave  the  said 
rents  to  W.  D.  (the  son),  for  Hie  (de- 
ducting thereout  the  annuity  of  10/. 
for  A.  /).,  as  long  as  she  should  re- 
main the  widow  of  R.  />.);  and,  af- 
ter the  death  of  W.  D.  (the  son),  he 
gave  the  said  premises  (subject  as 
aforesaid)  to  the  children  of  the  said 
W.  2).  as  tenants  in  common;  and,  in 
default  of  such  issue,  to  ^«  D.  (the 
widow),  her  heirs  and  assigns  for  ever. 
The  testator  died,  leaving  ^1  the  above- 
named  parties  surviving,   AT,  Z).  (the 
pon)  being  his  heir-at-law,    A.  D, 
(the  widow)  died  intestate,  and  un- 
married, J.  D.  (the  grandson)  being 
then  eighteen.     He  attained  the  age 
of  twenty-one,  and  died  unmarried, 
leaving  W,  D.  (the  son)  surviving: — 
Held^  that  W.  D,  (the  son)  took  an 
estate  for  life  in  possession  in   the 
lands  at  Z.   Mason  v.  Robinson,     1 1 
3.  Where  freehold  property  is  lim- 
ited to  trustees,  their  heirs  and  as- 
signs, in  a  marriage  settlement,  to  the 
use  of  the  settlor  and  his  heirs,  until 
the  solemnisation  of  the   marriage, 
and,  after  that,  event,  to  the  use  of  the 
settlor  .and  his  assigns,  for  the  life  of 
the  husband,  without  impeachment  of 
waste ;  and,  after  the  settlor's  decease, 
to  the  trustees,  their  eaecutors,  ad- 
ministrators, and  assigns,  for  a  term 
of  three  hundred  years,  to  secure  an 
an  annuity  of  400/.  for  the  wife,  in 
case  shcsUtvived  her  husband;  and, 
subject  thereto,  to  the  use  of  the  set- 
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tlor,  his  heirs  and  assigns,  for  ever; 
and  the  settlor  died  afterthe  execution 
of  the  settlement,  but  before  the  mar^ 
riage  was  solemnised: — Held^  firsts 
that  the  executors  of  the  settlor  took 
no  estate  in  the  settled  property ;  and^ 
secondly^  that  the  husband  took  an  ea- 
tate  in  fee  thereiui  under  the  limita- 
tion contained  in  the  deed,  and  ako 
as  the  heir-at-law  of  the  settlor,  sub* 
ject  only  to  the  three  hundred  yeara^ 
term  for  raising  the  wife's  annuity  in 
case  she  survived  her  husband^  7Ve- 
veljfon  V,  Trevelyan^  19 

4h  A  testator,  after  leaving  several 
estates  for  life,  and  If.  to  his  heir,  di- 
rected certain  property  to  be  sold 
to  pay  his  debts,  and  ordered  that 
other  part  should  not  be  sold  unless 
necessary.  He  then  gave  his  wife  an 
additional  annuity  of  20/.  to  be  issu- 
ing out  of  the  whole  estate  that  should 
remain  unsold;  and  then  devised  "all 
the  rest  and  residue  of  his  goods  and 
chattels,&c,,not  before  bequeathed,  his 
debts  being  paid,  subject  and  charged 
as  aforesalij  to  fais  brother  /!.  5.,  ifliv- 
ing  at  the  time  of  his  (testator's)  death ; 
if  not  living,  to  his  children,  to  be  di- 
vided between  them ;  C  to  have  200/.| 
r,  300/.,  and  E.  200/.,  more  than 
any  of  the  rest:'* — //e/d,  that  the  fee 
passed  to  the  children  ofR,  S.  Gully 
V.  The  Bishop  otExeter^  591 

DISTRESS, 

1.  A  barge  moored  alongside  a 
wharf,  was  held  to  be  liable  to  a  dis- 
tress for  rent  of  the  wharf.  Butstard 
V.  Capel,  839 

[This  judgment  has  been  reversed 
in  the  Court  ofKing*s  Bench,'] 

2,  It  seems  that,  in  the  case  of  cat* 
tie  uken  damage  feazant^  tlie  owner 
is  not  precluded  from  tendering 
amends  whilst  they  remain  in  the  cus- 
tody of  the  distrainor;  at  all  events, 
not  where  the  latter  intimates  ap  in- 
tention of  sending  them  to  a  public 
pound.   Brovine  v«  Powell^  454 
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EJECTMENT. 

1.  In  ejectment  at  the  suit  of  an 
heir-at-law,  general  reputation  of 
marriage  is  sufficient  primd  facie  evi- 
dence of  heirship — even  where  the  fa- 
ther is  living.  Doe  d.  Fleming  v. 
Flemings  500 

ft.  A.  demised  land  to  B.  and  C, 
who  deiAised  to  Z).,  suhject  to  certain 
covenants,  with  a  proviso  for  re-entry 
'*  by  B.  and  C,  their  executors,  ad- 
ministrators, or  assigns,  and  A.,  his 
heirs  and  assigns:" — Held,  that  B. 
and  C.  alone  might  maintain  ejectment 
for  a  breach  of  covenant.  Doe  d.  Bed* 
Jbrd  V.  WhiU,  5«6 

3.  /•  S,^  who  was  tenant  from  year 
to  year  of  certain  premises,  with  an 
agreement  for  a  lease,  demised  to 
the  defendant,  as  tenant  from  year  to 
year.  /.  S.  was  discharged  under 
the  Insolvent  Debtors'  Act,  1  Geo,  4, 

c.  119.  The  provisional  assignee 
never  took  possession  of  the  premi* 
ses,  but  /.  S,  continued  to  receive  and 
pay  the  rent,  and  no  ultimate  assignee 
was  appointed: — Held  (Lord  Chief 
Justice  Best  dissenting),  that  /.  S. 
could  not  maintain  qectment,  all  his 
Interest  being  divested  by  the  assign- 
ment, though  not  acted  upon.    Doe 

d.  Palmer  v.  Andrews^  601 

ELEGIT. 
See  UsB  AND  Occupation,  2. 
1.  A  testator  devised  certain  es- 
tates to  ilf.  /.,  for  life;  and  then, 
subject  to  an  annuity,  unto  F.  L,  Z). 
and  T,  E.^  their  heirs  and  assigns,  in 
trust  for  W,  /.,  for  life;  and  after  the 
death'of  W.  /.,  subject  to  the  annuity, 
to  R.  E.  C,  for  life,  remainders  over ; 
with  a  declaration  that  the  estates 
were  so  limited,  "  to  the  end  and  in* 
tent  that  the  legal  estate  so  vested  in 
the  trustees  and  their  heirs,  might 
preserve  and  support  the  several  con- 
tingent limitations  and  estates  subse- 
quent to  the  estate  limited  thereof  in 


trust  for  the  said  W.  J."  An  elemi 
was  sued  out  upon  a  judgment  m- 
tained  against  R.  E,  C.  during  the 
continuance  of  his  interest.  After 
the  judgment,  and  before  the  execo- 
tion  of  the  elegit^  the  trustees  conv^r 
ed  the  property  in  trust  for  the  bene- 
fit of  the  creditors  of  R,E,C,: — 
Held^  that  the  land  could  not  be  exr 
tended  under  this  elegit,  inasmuch  ap 
the  legal  estate  was  in  the  trustees  at 
the  time  of  the  judgment,  and  ft.  E*  C* 
had  no  e^^tUtable  estate  at  the  ttme,  ff 
the  execution  sued.    Harris  v»  Pi|gl, 

ENGLISH  NOTICE, 
See  P&AcncE,  i26. 

ENGRAVINGS. 

1.  The  proprietor  of  an  engraving 
cannot  maintain  an  action  for  piracy, 
upon  the  17  Geo.  3,  c.  57 ,  unless  he 
has  complied  with  the  directions  of  the 
8  Geo.  2,  c.  18,  by  engraving  thereon 
his  name  and  the  date  of  publication ; 
but  it  is  not  necessary  that  the  pro- 
prietor's name,  eo  nomine^  should  ap- 
pear. Newton  v,  Cowie,  457 

2.  An  engraving,  on  a  reduced 
scale,  of  a  specification  of  a  new  in- 
vention enrolled  at  the  Patent-office; 
may  be  the  subject  of  copyright.  Ibid* 

ENROLMENT. 
See  Aknuitti  fU 

ESCAPE, 
See  Shsbifv,  S,  4. 

ESTATE  FOR  LIFE. 
See  DsrisS,  d. 

ESTATE  IN  FEE. 
See  Djsviss,  d. 

EVIDENCE. 
1.  In  trespass  for  taking  and  carr 


EVIDENCE. 


EVIDENCE, 
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lying  away  furse,  the  defendant 
pkaded  tbe  general  issue,  and  seve- 
ral special  (deas,  in  which  he  claimed 
a  right  to  estovers  from  a  common : — 
HeUi^  that,  under  the  general  issue,  he 
might  give  evidence  of  an  exclusive 
right  of  possession: — Held^  also,  that 
persons  who  had  a  right  of  common 
were  competent  witnesses  for  the  de- 
fendant, to  prove  that  he  was  entitled 
to  the  exclusive  possession  of  the  land 
from  which  the  furze  was  taken  by 
the  plaintiff.  Pearce  y.  Lodge^  50 
ft.  In  an  action  of  asiumpsitf  for 
goods  sold  and  delivered,  it  appeared 
that  the  goods  were  sold  by  the  plain- 
tiff to  /#.,  who  gave  promissory  notes 
for  their  vahie,  which  were  dishonour- 
ed, and  ^*  afterwards  became  insol* 
vent;  it  appeared  also,  that  A*  was  in 
partnership  with  the  defendants,  and 
it  was  proposed  to  call  him  as  a  wit- 
ness for  the  plaintiff,  but  his  evidence 
was  objected  to  by  the  defendants, 
without  a  release  from  them,  and  was 
rgected: — Held,  that  ^.'s  evidence 
was  properly  rejected,  on  the  ground 
of  his  being  interested  in  prbcuring 
a  verdict  against  the  defendants,  as  in 
that  case  he  would  only  be  liable  for 
a  proportion  of  the  debt,  Ripley  v. 
Thampwn^  55 

S.  Where  scientific  men  are  called 
as  witnesses,  they  are  not  entided  to 
give  their  opinions  as  to  the  merits  of 
Uie  case,  but- only  as  to  the  facts  as 
proved  at  the  trial.  Jameson  v.  Drink" 
aid,  148 

4.  Upon  an  exception  taken  in  a 
bill  of  excaptionsy  in  which  the  whole 
evidence  was  set  out,  that  the  evi- 
dence fpr  the  defendant  was  sufficient 
to  entitle  him  to  a  verdict,  and  to  bar 
the  plaintiff's  claim,  a  Court  of  error 
may  look  to  the  whole  evidence  on 
bodi  sides,  for  the  purpose  of  ascer- 
taining whether  the  verdict  for  the 
Slaintiff  was  sustained  by  the  evi- 
enoe.  Where,  therefore,  in  an  action 
of  debt  for  tolla  of  corn  brought  into 
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a  market,  the  plaintiffs  (a  corpoi^te 
body),  proved  that  the  defendant  sold 
forty-one  quarters  of  wheat  in  the 
market-place  on  a  market-day,  by 
two  sacks  pitched  in  the  market: — 
Held^  not  sufficient  evidence  to  enti- 
tle the  plaintiff  to  a  verdict  in  their 
favour,  as  it  did  not  appear  that  the 
bulk  of  the  wheat  was  ever  brought 
into  or  sold  in  the  market.  Vines  v. 
The  Mayor  of  Readingj  £01 

5.  Certain  creditors  of  a  bankrupt 
agreed  amongst  themselves  at  a  pri- 
vate meeting,  to  appoint  the  plaintiff 
their  attorney,  to  act  for  them  in 
watching  the  proceedings  under  the 
commission,  in  order  to  prevent  frau- 
dulent proo&,  and  that  the  expenses 
should  be  borne  t»  the  usual  way  (that 
is,  rateably,  in  proportion  to  the 
amount  of  the  claim  of  each  upon  the 
estate): — Heldt  tliat  one  of  the  credi- 
tors, who  had  paid  his  proportion  of 
the  plaintiff's  bill,  was  a  competent 
witness  to  prove  that  the  defendant 
was  a  party  to  the  agreement.  Tay^ 
lor  V.  Cohen^  219 

6.  Trespass  for  assaulting  and  im- 
prisoning the  plaintiff— Plea,  that  the 
plaintiff  was  wilfully  trespassing  on 
the  land  and  breaking  down  the 
hedges  of  the  defendant,  wherefore 
he  apprehended  him,  and  took  him 
before  a  Justice— Replication,  that 
the  plaintiff  entered  the  land  and 
broke  down  the  hedges  in  the  asser- 
tion of  a  right  of  way;  traversing 
that  he  did  so  wilfully,  or  for  any 
other  purpose  than  in  the  exercise  of 
such  right — Rejoinder,  that  the  plain- 
tiff was  in  the  act  of  committing  wil- 
ful damage  to  the  defendant: — Heid^ 
that,  upon  this  issue,  the  plaintiff 
might  ^ve  evidence  as  to  the  right  of 
way  claimed  by  him,  in  order  to  shew 
^uo  ammo  he  entered  the  locus  in  quo. 
Looker  v.  Halcomb,  4 1 0 

7.  In  an  action  of  slander,  proof 
that  the  defendant  spoke  of  the  plain- 
tiff to  one  with  whom  he  did  business, 
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PRAUDB.  STATUTE  OF. 


—**  'Ware  hawk  tbere;  mvi  what 
you  are  about" — ^will  sustain  a  deda- 
ration  alleging  the  words  spoken  to 
have  been — **  'Ware  hawk;  you  nmsi 
take  care  of  yourself  there:  mind 
what  you  are  about.*'  Orpnpood  v. 
Farkes,  492 

8.  In  ejectment  at  the  suit  of  an 
heir«<at-law9  general  reputation  of 
marriage  is  suBScient  prknd  fade 
evidence  of  heirship-  «ven  where  the 
{aiha:  is  living. .  Doe  d.  Fleming  v. 
Flemings  '     600 

EXECUTION. 
Hee  Bankri}^,  5. 

Cognovit. 

Elboit. 

EXECUTORS. 
See  Dbviss. 

EXECUTORY  CONTRACT. 
See  CoapoBATioK,  2. 

FALSE  RETURN. 

See  Sheriff,  S. 

FINE. 

See  Dehkub. 

FINES  AND  RECOVERIES. 

1.  In  a  recovery,  the  words  "Z)e« 
von  (to  wit)"  were  introduced  in  the 
margin  of  the  warrant  of  attorney, 
and  in  the  body  the  premises  were 
described  as  situate  iu  the  county  of 
Exeter: — Held^  immaterial,  as  the 
words  in  the  margin  would  not  ap« 
pear  in  the  exemplification,  and  might 
be  rejected  altogether.  Bland^  de- 
mandant; Fairhankt  tenant;  Tucker ^ 
▼ouchee,  65 

2.  A  recovery  may  be  amended  by 
altering  the  name  of  a  parish,  in  whidi 
the  premises  intended  to  pass  are  si- 
tuate, although  such  parish  is  erro- 
neously described  in  the  deed  tp  lead 
the  uses.    BanoMaletih  de^Modanti 


Z)afMo»,  teaant;  Khtgniore^  vouchee, 

159 
d.  Where  one  of  several  oonnsors 
signed  the  eoneord  with  two  chris- 
tian names,  one  only  appearing  in  the 
dedmus  and  writ  of  covenant,  the 
Court  refused  to  allow  the  fine  to  pass 
as  to  her.  Parker  and  others,  pbun- 
tifls;  Parker,  deforciant,  256 

4.  The  Court  permitted  a  recovery 
to  pass,  notwithstanding  the  warrants 
of  attorney  of  the  several  vouchees 
were  on  separate  pieces  of  parchment. 
Hkkit  demandant;  Dean^  tenant; 
Crumpf  vouchee,  295 

5.  The  Court  refused  to  allow  a 
fine  to  pass,  where  the  names  of  the 
conusors  in  the  dedmus  and  acknow- 
ledgment were  differently  spelt. 
Greenougk,  plaintiff;  Scott,  deforci- 
ant, sot 

6.  Under  the  word ''hod"  in  a  re- 
covery, meadow  and  pasture  will  pass 
as  well  as  arable.  Cooke,  demand- 
ant;  Fa<tf«,  vouchee,  296 

7.  In  the  voucher  in  the  exempJi- 
ficatbn  of  the  reeovery«>roll,  ihe  wovd 
**calleth"  being  used  instead  of ''vouch- 
eth**— The  Court  refused  to  allow  the 
recovery  to  pass.    Lhney^  vouchee, 

298 

8.  The  Court  allowed  a  recoveiy 
suffered  sixiy^four  years  since  to  be 
amended  by  the  insertion  of  *^  wood- 
lands," in  accordance  witii  the  deed 
to  lend  the  uses.  Brackenburgk,  de- 
mandant;   ' •    tenant;    Tattom, 

vouchee,  SOS 

FIXTURES. 

See  Stahps,  1. 

FOREIGN  LOAN. 
See  Monet  had  and  Rxcbfted. 

FORFEITURE. 
See  Lbasb,  1. 

FRAUDS,  STATUTE  OF. 
See  Srasovx  ov  Fsaiem. 


INSOLVENT  DBBTORS. 

GENERAL  ISSUE. 

See  Etidexce,  1. 

GUARANTIE. 
•  1 .  A  guarantie  was  given  by  the  de- 
S,  ^  ^  consideration  of  the  plain- 
tifla'  giviM  J.  Si  current  credit,  to 
make  good,  upon  the  event  of  his 
raiiure,  any  deficiency,  not  exceeding 
a  certain  sum.  A  short  time  after 
Uie  guarantie  was  given,  a  bill,  which 
Imd  been  previously  given  by  A.  to 
tje  plaintiffi,  was  dishonoured,  and 
the  plaintiflS  permitted  him  to  renew 
It  without  giving  any  notice  of  the 
transaction  to  the  defendant:— ^^/l^ 
that  diis  was  not  such  a  failure  of  the 
pnncipal,  as  to  entitle  the  surety  to  a 
notice  of  the  renewal  of  the  bill.  Carr 
V.  Bronne,  g^ 

HEIR-AT-LAW. 
See  Detisx,  S. 

EviDXHCE,  8. 

HIRING  AND  SERVICE. 

SeeCLEEKM* 

HOUSE-BOTE. 
See  Tbespass,  1. 

HUSBAND  AND  WIFE. 
SeeFvLACTjcEf  II • 

INDORSEMENT. 
See  Buxs  of  Exchanos,  4* 

INDORSEMENT  OF  WRIT. 
See  PaAcncs,  14, 

INNUENDO. 

See  Libel,  1. 

INSOLVENT  DEBTORS. 

See  Compositi6n-oeed. 
!•    An  insolvent,  after  his  dk- 
chaige»  gave  a  cogmmk  in  an  actioa  i 
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which  had  been  previously  commenc- 
ed against  him  by  the  plaintiflT:  judg- 
ment having  been  entered  up,  and  ex- 
ecation  issued  thereon,  the  Court  re- 
fused to  8^t  it  aside,  on  the  ground 
that  the  cognovit  constituted  a  new 
promise.  Sweenie  r.  Sharp,  165 
2.  The  general  assignment  of  the 
personal  estate  of  an  insolvent  by  the 
provisional  assignee  of  the  Insolvent 
Debtors*  Court  to  the  after-appointed 
aaaignees,  does  not  vest  in  the  latter  a 
term  of  years,  unless  they  do  some 
unequivocal  act  to  manifest  their  ac- 
ceptanoe;  a  mere  attempt  to  make  it 
available  to  the  estate  is  not  such  an 
exercise  of  ownenhip  as  to  create  an 
implication  of  assent.  Lindsay  v. 
Ltmbertf  ^QQ 

S,  J.  S.f  who  was  tenant  from  year 
to  year  of  certain  premises,  with  an 
agreement  for  a  lease,  demised  to  the 
defendant  as  tenant  from  year  to  year. 
/.  S.  was  discharged  under  the  In- 
Mlvent  Debtors'  Act,  1  Geo.  4,  c.  119. 
The  provisiomd  assignee  never  took 
possession  of  the  premises,  but  /.  S. 
continued  to  receive  and  pay  th^rent, 
and  no  ultimate  assignee  was  appoint^ 
ed:—Held  (Lord  Chief  Justice  Best 
dissenting),  that  /.  S.  could  not  main- 
tein  ejectment,  all  his  mterest  being 
divested  by  the  assignment,  though 
not  acted  upon.  Doe  d.  Palmer  y. 
Andrews,  qqi 

INSPECTION  OF  PAPERS. 
See  Practice,  21. 

INSURANCE. 
See  Practice,  1. 
1.  An  insurance  was  effected  upon 
the  life  of  one  Mrs.  E.  on  the  certifi- 
cate of  amedical  man  who  had  been 
her  usual  medical  attendant;  but, 
subsequently  to  the  last  attendimce  of 
tfaatgentleman,Mrs.f .  had  had  twose- 
vere  illnesses,  in  whiefashe  was  attend- 
ed by  a  Mr.  B^  anodier  saigeon,  who 


666  JOINT-STOCK  COMPANY. 


LANDLORD  AND  fTENANT. 


thought  her  consmnptive.  '  These  3I« 
nesses,  and  the  attendance  of  Mr.  B. 
vrere  liot  disclosed  to  the  office  at  the 
time  the  policy  was  executed.  The 
Jndge  left  it  to  the  Jury  to  «ay,  whe«- 
ther  there  had  been  any  misrepresen- 
tation ;  but  omitted  to  call  their  at- 
tention to  the  illnesses  of  Mrs.  E. 
and  the  attendance  of  Mr.  B^ — ^Tbe 
Court  directed  a  new  trial.  Mi>rti* 
icm  V.  Mwprattt  281 

2.  An  under-writer  on  a  policy  on 
goods  is  not  liable  for  a  loss  occasion- 
ed by  the  sale  of  the  goods,  effected 
ibr  the  purpose  of  defraying  the  ex- 
penses of  repairs  to  the  ship,  rendered 
necessary  by  the  perils  of  the  sea. 
Sarguy  v.  Hobsonf    .  474 

INTEREST. 
See  Statute  oi  Limitations,  4. 

.     INTERESTED  WITNESS. 
See  Etidkncx,  1,2,^. 

JOINT-STOCK  COMPANY. 

See  COVEKAKT,  1. 

1.  The  defendant  sold  the  plaintiff 
shares  in  a  projected  joint-stock  com- 
pany ;  but  the  committee,  who  pro- 
posed its  formation,  had  previously 
agreed  that  no  active  steps  should  be 
taken  until  the  sanction  of  the  Legis- 
lature had  been  obtained.  The  pro- 
ject was  abandoned  before  any  appli- 
cation was  made  to  Parliament  for  in- 
corporating the  company  :-^Held, 
that  the  plaintiff  was  entitled  to  reco- 
ver from  the  defendant  the  sum  paid 
for  the  shares,  in  an  action  for  money 
had  and  received.  Kempson  v.  Saun^ 
der$t  44 

2.  Where  a  joint  promissory  note, 
signed  by  the  directors  of  a  joint 
stock  company,  was  afterwards  al- 
tered by  the  secretary  into  a  joint  and 
several  note,  without  the  knowledge 
or  authority  of  the  directors,  of  whom 
the  defen^t  was  one;  and  in  an- 


swer to  a  letter 'frofb  the  hold^»«,  Irn- 
forming  him  of  the  dishonomr  of  the 
joint  and  separate  noceof  himself  and 
the  other  directors  who  were  parties 
to  it,  he  said,  that  their  letter  ahoiild 
have  his  earliest  attention: — ffeid^ 
that  this  did  not  amount  to  an  assent 
to  the  alteration  of  the  note  by  the 
defendant,  and  that  he  was  not  bonnd 
thereby.    Perring  y.Hone^  155 

Where  the  names  of  two  of 
three  plaiotiflb  had  been  entered  in 
a  book  with  those  of  several  ochera 
(of  whom  the  defendant  Va»  one),  aa 
subseribere  to  a  proposed  joint^atoek 
company;  and  the  two  plaintiflb  re* 
ceived  certain  scrip  receipts,  which 
they  sold  previously  to  the  exeentionof 
thedeedof  pArtnership,  which  they  did 
not  sign;  and  the  plaintiffs  advanced 
money  to  the  cMicem: — Heid^  that 
they  could  not  reeover  it  back  Iroin  one 
of  the  directors,  inasmnch  aa  they 
must  be  considered  as  partners  in  the 
concern.  Ibid. 

4.  The  plaimiff*  a  shareholdtr  in 
a  joint-stock-company,  sued  the  di- 
rectors on  two  bills  drawn  by  him  ibr 
goods  supplied  to  the  company,  and 
accepted  by  their  secretary.  The 
evidence  was,  that  die  secretary  had 
been  authorized  by  the  directors  to 
accept  in  their  names,  bills  drawn  by 
the  plaintiff's  brother: — Held,  that 
this  did  not  authorize  the  secretary 
to  accept  bills  drawn  by  theplahuiff; 
and  that  the  plaintiff,  being  a  mem- 
ber of  the  company,  and  consequent- 
ly a  partner  with  the  defendants  and 
the  rest  of  the  shareholders,  coikid 
not  sue  them.  Neale  v.  TVrfon,  565 

LANDLORD  AND  TENANT. 
1.  Where,  for  a  series  of  years,, 
the  agent  of  a  lessor  had  allowed  his 
tenants  to  deduct  a  sum  yearly  Ibr 
the  land-tax,  according  to  the  im- 
proved value  of  the  premises  demis- 
ed, and  gave  receipts  accordingly: — 
Heldf  that  the  lessor's  assigns  coold 


LEASE. 


LIBEL. 
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not  distrain  upon  a  subsequent  tenant 
for  the  raaney  which  had  been  so  al- 
lowed. Bram9ion  ▼.  Robin$^  68 
9.  One  P.  pledged  pictures  with 
T,f  who  hired  of  the  plaintiff  rooms 
for  their  safe  custody.  P.  dying,  a 
suit  in  equity  was  instituted  by  the 
defendantSi  his  representatives,  to  as- 
certain J.'s  right  to  hold  the  pictures. 
Fending  the  suit,  in  order  to  prevent 
a  distress,  the  rent  of  the  rooms  was, 
on  the  petition  of  the  defendants,  paid 
out  of  the  fund  in  Court  in  the  cause. 
iT.'s  claim  being  afterwards  abandon- 
ed, an  order  for  the  delivery  of  the 
pictures  to  the  defendants  was  issued 
by  the  Court  of  equity,  wader  which 
they  were  delivered  to  themi  they 
paying  rent  up  to  that  timei^^Heldt 
thal»  from  these  circumstances,  the 
relation  of  landlord  and  tenant  did 
not  arise  between  the  plaintiffand  de- 
fendants. Siraehan  v.  Snulh^       ^89 

LAND-TAX. 
See  Landlord  and  Tenant,  1. 

LEASE. 

1.  Land  was  demised  to  the  de- 
fendants, who  covenanted  in  the  lease 
to  build  and  complete  certain  houses 
thereon,  within  a  year;  and  that,  if 
they  did  not,  the  lease  should  be  void. 
The  houses  not  being  completed  with- 
in the  specified  period: — Ueld^  that 
the  forfeiture  was, not  waived  by  the 
steward  of  the  lessor  having  permit- 
ted the  defendant  to  employ  workmen 
in  completing  the  houses,  for  a  short 
period  after  such  forfeiture.  Doe  d. 
Lord  Kensington  v.  Brindley,        37 

3.  By  agreement  between  A*^  and 
B.f  C.f  and  i).,  it  was  agreed,  that  a 
.  lease  of  certain  premises  should  be 
granied  by  J.  to  E,^  that  E.  should 
grant  under-leases  to  certain  tenants 
of  C.  and  Z).  at  a  yearly  rent,  and 
that,  subject  to  such  undor-leases,  E$ 
should  stand  possessed  of  the  lease 


so  granted  to  him,  and  the  heredita- 
ments thereby  demised,  in  trust  for 
C.  and  Z>«  A  lease  was  accordingly 
prepared,  to  which  all  the  above 
were  parties,  and  reciting  the  above 
agreement.  After  the  execution  of 
this  lease  by  B.y  C,  and  />.,  but  be- 
fore its  execution  by  A,  and  />•  (the 
lessor  and  lessee),  an  alteration  was 
made  therein,  with  the  privity  of  B. 
only,  by  striking  out  a  part  of  the 
premises  which  had  been  inserted  by 
mistake: — Held^  that  this  alteration, 
not  having  been  made  after  its  exe- 
cution by  the  lessor  or  lessee,  did  not 
avoid  the  deed.    Hall  v.  Chandlessp 

316 
LIBEL. 

1.  The  defendant  published  in  a 
newspaper  the  following  advertise- 
ment:— **  To  bill-brokers  and  others 
—  Caution-:- Reward — Whereas,  in- 
formation has  been  given  to  me 
that  attempts  have  been  made  to  ob- 
tain the  discount  of  a  bill  of  ex- 
change, bearing  date,  London,  May 
26th,  1826,  and  purporting  to  be 
drawn  by  one  John  Stockley  (the 
plaintiff)  upon,  and  to  be  accepted  by, 
the  Dowager  Lady  P.  Turner^  for 
6,000/.,  with  interest,  payable  twelve 
months  after  date,  to  the  order  of 
the  said  /•  Stockley — I  do  hereby 
give  notice,  on  behalf  of  the  Dowager 
Lady  P,  J.,  that  she  has  not  accept^ 
ed  such  bill,  and  that,  if  her  name 
should  appear  on  any  such  instru- 
menty  the  same  has  been  forged,  or 
her  hand- writing  to  the  said  accept- 
ance of  the  said  bill,  if  genuinci  has 
been  obtained  by  fraud,  in  total  ig- 
norance on  her  part  of  the  intended 
effect  of  the  signature.  Any  person 
who  will  give  positive  information  to 
me  of  the  party  in  possession  of  the 
said  instrument,  shall  be  handsomely 
rewarded.  Thomas  BiamC* — Held, 
that»  in  the  absence  of  an  innuendo 
that  the  plaintiff  was  the  person  de- 
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signed  to  be  cbarged  with  the  forgery 
or  fraud,  the  action  could  not  be  sup- 
ported. Stockley  V.  Clement^  376 
ft.  In  an  action  for  a  libel  tending 
to  ridicule  the  plaintiff,  a  SherifiTs  of- 
ficer, in  his  calling,  the  Judge  told 
the  Jury  that  the  publication  was  li- 
bellous. The  Jury  asked  what  sum 
would  carry  costs,  and^  being  told 
that  a  shilling  would,  returned  a  ver* 
diet  for  the  defendant — The  Coinrt 
granted  a  new  trial.    Levy  ▼.  Milne^ 

418 

LIFE  INSURANCE. 
See  Imsurajtcb. 

LIMITATION. 
See  Deyise. 

LORDS'  ACT. 
See  Prisohbr. 

MARRIAGE. 
1 .  In  ejectment,  at  the  suit  of  an  heir- 
at-law,  general  reputation  of  marriage 
is  sufficient  primd  facie  evidence  of 
heirship — even  where  the  father  is 
living.  Doe  d.  Fleming  v.  Fleming, 

500 

MEMORANDA,  1,  480,  481,  482. 

MISNOMER. 
See  Fines  anj>  Rbgoverijbs,  3,  5. 

MONEY  HAD  AND  RECEIVED. 
See  Bankrupt,  9. 

Joint-Stock  Company,  1, 
1.  The  defendant,  a  loan-contractor,, 
sold  to  one  L,  certain  Neapolitan 
Stock,  receiving  from  him  a  deposit 
of  1 0/.  per  cent,f  and  giving  him  scrip- 
receipts  entitling  the  bearer  to  certi- 
ficates for  a  certain  amount  of  stock, 
on  payment  of  the  balance  on  or  be- 
fore die  I  St  February,  IS^S.    These 


scrip-receipts  were  sold  by  L.  to  the 
plaintiff.  Before  the  day  for  pay- 
ment of  the  balances,  the  defei^ant 
issued  a  notice  to  the  holders  of  scripv 
granting,  upon  certain  conditions,  an 
extension  of  the  time  for  payment  of 
the  balances  due  thereon,  and  reqoir- 
inff  those  who  wished  to  avail  them- 
selves of  this  offer,  to  send  their  re* 
ceipts  to  his  office  to  be  marked. 
The  plaintiff  accordingly  sent  in  his 
receipts,  which  were  marked  by  the 
defendant  with  his  (the  plaintiff's) 
name.  Another  notice  was  afterwards 
issued  by  the  defendant,  that,  unless 
the  balances  were  paid  by  a  particu- 
lar day,  he  would  dispose  of  or  keep 
the  certificates,  charging  the  parties 
with  any  loss  that  might  arise  there- 
on. The  forfeiture  of  the  depodts 
was  not  a  condition  of  the  original 
contract.  The  plaintiff  failed  in  pay- 
ment of  the  balances  by  the  time  sti- 
pulated, and  the  defendant  afterwards 
reftised  to  deliver  the  certificates: — 
Held,  that  the  plaintiff  might  recover 
the  amount  of  the  deposits  in  an  ac- 
tion for  money  had  and  received. 
Hennings  v.  RothschUd,  559 

MORTGAGE. 
See  Bankrupt,  4. 

NEW  TRIAL 

See  Bankrupt,  2. 
Insurancb,  ]. 

LlBRI.,  2. 

Ship  and  Sbippino,  1. 

NOTICE  OF  DECLARATION. 
See  Practics,  $^ 

PARTNERSHIP. 
See  Joint-Stock  Company. 

PATENT. 
See  SpRciricATioK. 


PAYMENT  INTO  COURT, 


PLEADING. 
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PAYMENT. 

See  Bankrupt,  2. 

1.  In  1823,  the  defendant  was  in- 
debted to  the  plaintiffs  in  2,500/.  on 
a  bill  of  excJiange  then  over-due, 
and  gave  hiVn  a  warrant  of  attorney, 
to  secure  payment  of  that  debt,  and 
interest.  In  1825,  the  defendant,  by 
a  deed  reciting  that  a  sum  of  5,000/. 
was  then  due  from  the  defendant  to 
the  plaintiffs,  mortgaged  to  them  cer- 
tain property,  to  secure  the  debt  and 
any  further  advances.  It  did  not 
appear  that  the  bill  for  2»500/.  was 
secured  by  this  mortgage.  In  1826, 
other  premises  were  mortgaged  by 
the  defendant  to  tlie  plaintiSs.  In 
this  last  mortgage  no  particular  men- 
tion was  made  of  the  bill,  but  the 
mortgage  was  founded  upon  an  ac- 
count signed  by  both  parties,  in  which 
that  debt  was  mentioned.  Part  of 
the  premL$es  conveyed  by  the  first 
deed  was  sold  for  S,600/.,  which  sum 
was  received  by  the  plaintiffs.  The 
plaintifis  having  signed  judgment  up- 
on the  warrant  of  attorney  and  issu- 
ed execution— The  Court  refused  to 
set  it  aside.  Stoveld  \.  Eade,       370 

2.  The  plaintiff  and  defendant  each 
kept  an  account  with  a  banker  at  M. 
In  October^  the  plaintiff  desired  the 
defendant  to  pay  in  to  his  account  a 
sum  due  to  him  for  rent.  The  de- 
fendant wrote  to  the  plaintiff,  stating 
that  he  had  caused  the  amount  to  be 
transferred  to  his  account,  and  the 
plaintiff  sent  him  a  receipt  by  return 
of  post.    The  sum,  however,  was  not 

^actually  transferred  until  the  8th  De- 
cemher.  On  the  9lh,  notice  of  the 
transfer  was  sent  to  the  plaintiff  by 
post,  which  did  not  reach  him  till  the 
11th.  On  the  10th,  the  banker  stop- 
ped payment: — Heldy  that  the  trans- 
fer was  equivalent  to  payment.  Eylen 
V.  Ellu,  806 

PAYMENT  INTO  COURT. 

See  Paactice,  2. 


PERILS  OF  THE  SEA. 

See  Insurance,  2. 

PETITIONING  CREDITOR'S 
DEBT. 

See  BAN&auPT,  3. 

PIRACY. 

Sie  Enoravings,  1. 

PLEADING. 
See  Practicb,  1,  5,  24. 

1 .  In  replevin,  the  defendant  made 
cognizance  as  bailiff  of  R*  ^.,  for 
rent  in  arrear  from  the  plaintiff  un- 
der a  demise  fh>m  R.  W.  On  the 
production  of  the  lease  under  which 
the  plaintiff  held,  R.  W.  was  describ- 
ed as  a  receiver  appointed  by  the 
Comrtof  Chancery t  and  the  rent  was 
made  payable  to  him  or  any  future 
receiver : — Held^  that  R.  W.  was  en- 
titled to  distrain  for  rent  in  arrear; 
and  that  the  plaintiff  was  estopped 
by  his  own  deed  from  pleading  nan 
ientuU  Dancer  v.  Hastings^  M 

2.  The  plaintiff  declared  in  a^- 
sumptU  as  assignee  of  a  bankrupt, 
for  goods  sold  and  delivered  to  the 
defendant  by  the  bankrupt,  before 
his  bankruptcy: — HeU  that  a  plea, 
alleging  that,  on  an  account  stated  be* 
tween  the  defendant  and  the  bank- 
rupt before  his  bankruptcy,  the  for* 
mer  gave  hia  bill  of  exchange  to  the 
latter,  and  was  still  liable  to  him 
thereon,  was  bad  upon  general  de- 
murrer. Rolt  V.  Waieon^  82 

8.  A  count  in  case  stated  that  the 
defendant  was  possessed  of  certaki 
cattle,  and,  being  so  possessed  theref^ 
of,  represented  and  affirmed  to  the 
plaintiff  (an  auctioneer)  that  he  was 
legaUy  entitled  to  sell  the  same,  and 
requested  him  to  put  them  up  for 
sale  by  auction;  that  the  plainuff 
sold  the  cattle  and  paid  over  the  net 
proceeds  to  the  defendant ;  that  the 
defendant  deceived  and    defrauded 
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tlie  pbindff  i&  tfai«,  tovfii,^iMhi 
WM^not,  at  tke  time  of  the  said  eale^ 
kgidly  entitled  to  sell  the  cattle;  and 
that  dbe  true  owner  afterwards  sued 
the  plaimifi^  and  recovered  against 
bim  the  value  of  the  cattle  bo  sold — 
breach  MHHpaytnent  by  the  defend- 
ant of  the  sum  so  recovered  and  costs: 
•^^e/dsufflcieatafter  verdict.  Adam- 
sen  V.  JarviSj  2^1 
4.  On  a  plea  of  the  statute  of  li« 
mitation^-^/Teld^  that  a  new  promise 
sa/ni  sex  annos  need  not  be  dedar* 
ed  on  qpeciaHy,  although  made  thir« 
teen  years  after  the  accrual  of  the 
omgjnal  cause  of  action.  Ufftan  v. 
Biee,                                           80S 

5.  Under  a  joint-commission  against 
two  partners,  the  aaslgneea  may.  de- 
clarer in  the  eame  action  tbr  separate 
As  well  as  joint  debta  due  to  the 
baniBrupts.    Orakam  v.  Muieasier^ 

Mf 

6.  Trespass  for  assaidting  and  im- 
priacHiing  tlie  plaintiffs— Plea,  duit  the 
phrnitiflP  was  wilfully  trespassing  on 
the  land  and  breaking  down  the 
hedges  of  the  defendant,  wherefore 
he  apprehended  him,  and  took  him 
belbrea  Justice — Replication,  that 
the  plaintiiF  entered  the  land  and 
broke  down  the  hedges  in  the  asser- 
tion, of  a  right  of  way;  travening 
that  he  did  so  wiUblly,  or  for  any 
other  purpose  than  in  the  exerebe  c^ 
auob  right — Reminder,  that  the  plain- 
tiff  was  in  the  act  of  committing  wil- 
lful damage  to  the  defendant: — Held^ 

that,  upon  that  issue,  the  plaintiiF 
might  give  evidence  as  to  the  right  of 
.way  claimed  by  him,  in  order  to  shew 
9110  ammo  he  entered  the  locus  in 
quo.  ^Looker  v.  Hakomb^  410 

7.  Trespass  for  assaulting  and  im- 
prisoning the  plaintiff— Plea,  that  the 
{daiattff  was  trespassing  on  thede* 
'iendants'  close,  whereupon  the  de- 
fendants moUUer  tnatms  imposuerunf 
•-^Replication,  that  the  defendants  had 
nediing  in  the  close,  eacept  under  X. 


N.e.rya^U  lielbi^  aidd  atihe  tfaw 
when  &c.,  aad  before  the  defiwdaHtr 
had  any  thing  in  the  dose^  19^*  €. 
held  it  as  tenant  from  year  to  yeuu 
to  R.  N,  C. ;  that  ft  was  agreed  ba« 
tween  R,  C,  the  plaintiff,  and  one 
/>.,  that  W.  C.  should  f^gfa  Ae 
land,  and  the  plaiatiff  and\D.  plant 
teaales  thereon,  W.C.  to  have  o«e 
half,  and  the  plaintiff  and  D.  the 
other;  and  that  the  plaintiff  entered 
to  cut  hb  and  i>.'x  share  of  the  tca^ 
zles,  when  the  defendants,  of  their 
own  wrong,  committed  t^  ^asaanlt* 
A'c: — He&y  on  general  demurrer, 
that  the  replication  was  suffieient'— 
although  it  was  contended^  that  it  did 
not  allege  that  the  interest  ef  W.  t7. 
was  continuing  at  the  time  the  pfaoa* 
tiff  so  entered  the  close.  KingebeHry 
V.  Coliins,  4M 

8.  In  a  declaration  on  a  %ill  of  ex<* 
change,  accepted  payable  at  /•  ^S^.'^, 
an  averment  of  presentment,  "  at  die 
house  of/.  iS*/'  issuftlcient,  without 
alleging  a  presentment  la  /•  &  Hase^ 
key  V.  Borwickf  4ffS 

9.  In  an  action  of  slander,  proof 
that  the  defendant  spoke  of  the  plaia- 
tiff to  one  with  whom  he  did  boainaes 
— "'Ware  hawk  there;  mind  what 
you  are  about" — ^will  sustain  a  de- 
claration alleging  the  words  apokea 
to  have  been— "'Ware  hawk;  you 
must  take  care  of  yourseif  there :  nuad 
what  you  are  about."  Orpmoad  t. 
Parkes,  492 

PRACTICE. 

See  Affidavit  to  hold  to  Bail. 
Annuity. 
Bankrupt. 

Court  of  Conscience. 
Elegit. 

Reqvlm  Generales. 
Variance. 

1«  To  a  dedaisatton  on  a  life  pele 
cy,  the  Court  would  not  allow  the  de- 
ftndant  to  plead-^a<,  ;tha  general 
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woe;  «e«ofuifyi  a  fraudulent  nlft* 
i]qpvdteiil«tion  at  to  tbe  state  of 
h^altli  of  the  party  whose  life  was 
iMvrad;  and  latUv^  thai  the  policy 
woi  mi  imdf  r  s^mL  Weli  v.  FoUer^ 

«1 

2.  WhcK  the  defendant  had^  be« 
(one  declaration  delivered,  tendered  a 
sttn  of  taoney  in  disohwrge  of  <iebt 
and  costs,  but  the  plaintiff  declined 
f»  aeeept  it,  the  Court  refused  to 
grantande,  that,  upon  payment  of 
anch  debt  and  costs  by  the  defend- 
ant into  Court,  and  upon  the  same 
being  tsken  out  by  the  plaintiffs,  the 
subsequent  oosts  should  be  paid  by 
tbem;  as  their  conduct  did  not  ap» 
piear  vexatious  or  oppressive.  Hat* 
chard  v*  Hague^  66 

S*  The  defendant,  a  travelling  show- 
man, having  been  duly  served  with 
process,  referred  the  plaintiff^s  attor- 
ney to  a  certain  house  in  Londony 
vbere  he  stated  he  should  be  on  a 
given  day;  the  notice  of  dedaration 
was  left  there  accordingly,  but  the 
person  who  left  it  was  informed  at 
the  time,  that  the  defendant  did  not 
reside,  but  only  occasionally  called  at 
the  house,  and  that  it  was  not  known 
where  he  then  was : — Held^  not  to  be 
sufiicieBt  service  of  the  notice.  Hyde 
w.  WfrnhmeO.  85 

4.  The  venme  cannot  be  changed 
after  a  i^  in  abatement.  fVigUy  v. 
J)ubbin»,  91 

5.  In  an  action  of  covenant  on  a 
chsTter-party,  the  defendant  pleaded 
several  special  pleas,  to  some  of  which 
the  plaintiff  demurred,  and,  after  ar- 
gument, obtained  judgment : — Held^ 
that  the  defendant  could  not  after- 
wards file  additional  pleas,  although 
it  was  sworn  that  facts  had  come  to 
his  knowledge,  material  for  his  de- 
fence, since  the  argument  on  demur- 
rer, and  with  which  facts  he  was  then 
unacquainted.  Mmmng$  v.  Lennox, 

ISS 

6.  Where,  by  a  Judge's  order,  the 


defendant  had  a  week's  time  to  put 
in  htiU^Heldy  that  an  attachment 
could  not  be  moved  against  the  She- 
riff, for  not  bringing  in  the  body,  un* 
til  such  order  was  discbaiged*  Rome 
V.  Harvey,  158 

7.  A  note  for -the  payment  of  the 
weekly  sixpences,  under  the  Lords' 
Act,  signed  by  die  plaintiff's  attor- 
ney only,  is  insufficient.  Eagle  ▼• 
Bromn,  161 

8.  The  Court  will  allow  the  venue 
to  be  changed  in  an  action  of  special 
oimnnpmit  for  the  breach  of  an  agree- 
ment,  unless  it  appear  upon  the  fine 
of  tho'declaration,  that  the  agreement 
la  in  writing.  Pichard  v.  Feather^ 
f«ene,  161 

9.  An  insolvent,  after  his  disdurge, 
gave  a  ce^noei^  in  an  action  which 
had  been  previously  commenced 
against  him  by  the  plaintiff:  judg- 
ment having  been  entered  up,  and 
execution  issued  thereon,  the  Court 
refused  to  set  it  aside,  on  the  ground 
that  the  co^aooi^  constituted  a  new 
promise.  Sweeme  v.  Sharp,         168 

10.  If  sham  bail  in  error  are  put 
in  by  the  defendant,  the  plaintiff  may 
treat  them  as  a  nullity,  and  sue  out 
execution.  .Bronme  v.  Browm^      172 

IK  The  plaintiff,  in  an  affidavit  to 
hold  to  bail,  aUeged  that  the  defend- 
ant was  indebted  to  him  for  money 
had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff^s  wife.  The 
writ  having  been  sued  out  in  the  Joint 
names  of  the  husband  and  wife: — 
Held,  to  be  a  variance.  fVade  v. 
Wade,  198 

12.  In  an  action  against  a  Sheriff^ 
for  an  escape,  the  Court  refused  to 
allow  the  venue  to  be  changed  to  the 
county  in  which  the  escape  took  place, 
although  it  was  sworn  that  m  the 
witnesses  resided  there.  Jenlaau  v« 
Lawrence,  ft$0 

18.  A  copMU  into  Cambrtdgeehire 
issued  on  an  affidavit  fikd  with  the 
filacer  for  that  county.    A 
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capias  into  Deffmuhire  afterward*  ia* . 
aued  before  the  return  of  the  capiaSf. 
without  a  new  affidavit  or  an  office 
copy  of  the  original  atflSdavit — the 
same  officer  being  6Iacer  for  both 
counties : — The  Court  refused  to  set 
aside  the  testatum.  Martin  v.Bidgood^ 

14*  The  indorsement  of  an  aggre- 
gate sum  on  the  back  of  the  writ,  is 
sufficient  to  satisfy  the  words  of  the 
statute  \%  Geo.  1,  c  S9«  though 
the  affidavit  to  hold  to  bail  contain 
several  diattnct  itema  or  causes  of  ac- 
tion* Ibid* 

15.  An  attorney  of  the  King*i 
Benchf  arrested  at  the  suit  of  an  at- 
torney of  this  Court,  on  process  out 
of  this  Courty  will  not  be  discharged 
on  motion,  but  must  plead  his  privi- 
lege. Adams  v«  Buglet  ft6& 

16.  The  Conrt  refused  ta  enlarge 
the  time  for  bail  to  render  their  prin- 
cipal (who  had  become  bankrupt)  un^ 
til  a  month  after  his  last  examination 
under  the  oommission,  the  plaintiff 
being  entitled  to  execution  of  the 
tenut  and  the  affidavit  of  the  motion 
omitting  to  state  where  the  commis- 
sion was  taken  out.   Shaw  v.  Cask^ 

U7 

17.  An  affidavit  on  a  motion,  was 
intitkd  **  In  the  Common  Place: " — 
HeU  sufficient.  Jiolfe  v.  Burke,  ftM 

18.  The  rule  of  Michaelmas  Tern, 
7  Geo.  4,  doea  not  apply  to  bail  by 
affidavit,  but  only  to  bail  in  town 
causes.  Martin  v.  Bidgood^         )S99 

19.  The  defendant  having  been 
taken  in  execution  on  a  ca.  sa.  aued 
out  by  the  plaintiff  in  person,  and 
sent  to  the  Sheriff  inclosed  in  a  blank 
sheet  of  paper,  the  defendant  swear- 
ing that  he  had  never  been  served 
with  process,  nor  had  any  notice  of 
the  proceedings,  or  knowledge  of  the 
plaintiflP— The  Court  ordered  the  pro- 
ceedings to  be  set  aside,  and  the  mo- 
ney levied  under  the  ca«  sa.  returned 
to  the  defendant.   Morgan  v.  Shorty 

S60 


ft(k  The  Coivt  refused  to 
the  bail-bond  to  be  cancelled,  on  ihm 
ground  that  the  plaintiff  bad  iiiisd»- 
scribed  himself  in  the  ^Sdanrit  to 
hold  to  bail-T^he  defendant  notaweav- 
ing  that  he  did  not  owe  tiie  moQfjr* 
but  merely  that  he  coiild  not  fiod  ibe 
plaintiff.  Brcmn  v.  Moare^  8^1 

iei.  The  Court  refused  to  compd 
the  defendant  to  give  the  pkiatiff  a 
copy  of  a  lease  in  his  possesaion,  om 
which  an  action  of  covenant  hsA 
been  brought,  upon  an  affidavit  that 
no  counterpart  of  the  lease  was  in 
the  possession  or  power  of  the  i^ain- 
tiff,  and  that  the  attorney  who  drew 
the  lease  and  counterpart  bad  ah' 
scooded.    Lord  Portmore  v.  Goring, 

56S 

22.  Where  a  witness  had  declined 
at  the  trial  to  release  his  interest,  the 
Court  refused  to  grant  a  new  trial,  on 
the  ground  that  he  had  misappre- 
hended the  effect  of  tlie  release,  and 
was  then  ready  to  execute  one.  Kd- 
len  V.  Bennett^  395 

23.  A  rule  for  an  attachment 
against  the  chief  bailiffof  a  liberty, 
for  not  bringing  in  the  body,  was  ob- 
tained on  the  12th  February,  and  the 
attachment  not  sued  out  until  the  19th 
ikfajf  following,  and,  in  the  interim, 
one  of  the  defendants  in  the  original 
action  obtained  his  discharge  under 
the  Insolvent  Debtors*  Act: — ^Tfae 
Court  set  aside  the  attachment.  Rex 
V.  Jewison,  48S 

24.  Where  a  defendant  obtains  an 
order  for  time  to  plead,  upon  the 
terms  of  pleading  issuably,  he  is  not 
thereby  precluded  from  taking  ad- 
vantage, by  special  demurrer,  of  any 
subsequent  irregularity  in  the  plead- 
ings. Betts  V.  Applegarth,  501 

25.  An  attorney  who  has  in  that 
character  received  papers  from  a 
client,  cannot  be  called  to  produce 
them  in  a  cause,  although  h«  does 
not  act  therein  as  the  attorney  of  the 
party.  Parker  y*  Yates,  jk20 

26.  The  Court  refused  to  set  aside 


PRISONER. 


PROVISIONS. 
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the  serviee  of  a  wtit  df  nciachment  of 
prmlege»  on  the  ground  that  a  wrong 
year  was  stated  in  the  Enghth  notice. 
Harmer  r.  Lane,  522 

27.  In  an  action  against  a  Sheriff 
for  the  escape  of  a  part  j  taken  under 
a  c«.  M.  intitled  George  the  Thtrd^ 
dated  the  8th  May,  1826,  and  tested 
Sir  IF.  D*  Beit,  the  declaration  de- 
scribed the  process  as  '^a  certain 
writ  ^^iTu^:^ — Held,  no  vari- 
aaoe.  Ehm  v.  Drumnumd^  523 

PRESENTMENT. 
See  Bills  of  ExchanoSi  3. 

PRINCIPAL  AND  AGENT. 

1,  Where  cattle  had  been  sold  by 
the  plaintiff  to  A.,  and  it  speared, 
that,  at  the  time  of  sale.  A,  mani^ged 
the  defendant's  farm,  that  he  had  al- 
ways his  money  in  hand,  and  that  he 
had  then,  to  the  credit  of  his  account, 
more  than  the  value  of  the  catde, 
that  the  defendant  had  never  author- . 
ized  him  to  buy  on  credit,  that  he 
had  sometimes  bought  for  the  de- 
fendant and  sometimes  for  himself, 
that  the  cattle  had  been  paid  for  by 
bills  drawn  on  ^.,  which  had  been 
dishonoured  when  due,  and  after- 
wards renewed  by  the  plaintiff: — 
Heldf  that  it  was  sufficient  to  leave 
it  to  the  Jury  to  say  whether  the  cat- 
tle had  been  sold  on  the  credit  of  the 
defendant  or  of  A.,  and  it  was  not  ne- 
cessary that  it  should  be  left  to  them 
to  say,  whether  the  plaintiff,  at  the 
time  of  the  sale,  was  aware  that  A. 
was  acting  as  the  agent  of  the  defend- 
ant. Edwards  v.  Smith,  59 

PRINTS. 
See  Enoeavinos. 

PRISONER. 
1.  A  note  for  the  pa3nnient  of  the 
weekly  sixpences  under  the  Loi^' 
Act,  signed  by  the  plaintifrs  aitor* 


ney  only,  ii  insnfflctent,   Eagk  v. 
Srown^  161 

PRIVILEGE. 

See  Attoenet,  1. 

PRIVILEGE,  WRIT  OF. 
See  PaacnDBi  26« 

PRODUCTION  OP  PAP»». 

See  Practice,  21,  9^5. 

PROMISE  IN  WRITINQ; 

See  Bankevpt,  6.    - 

PROMISSORY  NOTES. 
See  A^yidavit  to  hold  to  Bau,  2» 
L  Whereajoint  promissory  note, 
signed  by  the  diieetoKS  of  a  joint- 
stock  CRMBpaoy,  was  afterwards  al- 
tered by  die  aecretaary  into  a  .joiot 
and  several  note,  withont  ihe.know^ 
ledge  or  antfaoiity  of  the  directar% 
of  whom  the  defendant  was  one;  and^ 
in  answer  to  a  letter  &om  Jihe  faoldent 
infinrvuDg  him  of  tlie  dishonoar  of 
the  joint  and  separate  note,  of  him* 
self  and  the  other  directora  who  wcra 
parties  to  it,  he  said  that  their  letter 
shoidd  have  his  earliest  attention:*-* 
Heid,  that  this  did  not  amount  to  an 
assent  to  the  alteration  of  the  note 
by  the  defendant,  and  that  he  waa 
not  bound  thereby.  Ferrmg  r'.  Ucne, 

PROMOTIONS,  1,  480,  481,  482. 

PROVISIONAL  ASSIGNEE. 
See  Insolvent  Debtoes,  S,  3. 

PROVISIONS. 
1.  Provisions  and  stores  for  the 
use  of  convicts  on  board  a  ship  char- 
tered for  their  conveyance  to  New 
South  Waiee,  are  not  subject  to  ge- 
neral average.  Brawm  v.  Stapyleion, 

834 
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rblbase; 


$B1%01?R 


QU ARE  IMPBDIT. 
See  Variance,  4, 

;  •  REGUL^  GENERALES. 

1.  It  IB  ordered,  that,  from  and 
after  tbe  last  day  of  this  Ternut  in 
eYery  case  wherein  notice  shall  be 
given  of  justifying  the  bail  before  put 
in,  or  eidber  of  them*  the  names  and 
descriptions  of  sudi  bail  shall  be  in- 
serted; and  that  it  shall  not  be  su^ 
fident  to  state  generally,  that  the  bail 
before  put  in  (without  naming  them) 
intend  to  justify;  and  that,  in  default 
thereof,  the  bail  shall  not  he  permit- 
ted to  justify.    M.T.7G€0.4,    207 

2.  Rule  of  aUarjf  Term,  7  &  8 
Gfeo.  4|  aa  to  Fine$  amd  Reeoveriee; 

400 
-  t.  It  i8-ord^w4  tha^  from  and 
after  the.  last  dayiof. this  Term,  the 
Warden  do  cauao  the  gates  of  the 
said  prison  to  be  closed  at  the  hour 
of  tan  of  the  cliMsk  at.night  until  Mi^ 
^kaelmaSf  and  at  the  hour  of  nine  of 
the  clock  at  aigfit  between  Michael- 
mas and  Lady-^y,  and  at  the  said 
hoiir  of  t,en  from  Lady- day  to  Micha- 
elmas in  future;  and  that  no  person 
be  admitted  into  the  sdd  prison  dur- 
ing the  last  hour  preceding  that  at 
which  the  gates  are  so  to  be  closed, 
unless  it  be  a  new  prisoner,  or,  in  case 
of  sn  emergency,  under  the  sanction 
of  the  Warden  or  his  deputy.  E\  T. 
8  Geo.  4.  469 

4.  Rule  of  J5riM/^r  Term,  8  Geo.  4, 
as  to  Fines  and  Recoveries^  470 

5.  Form  ofthe  affidavit  to  be  made 
by  one  of  the  commissioners  taking 
the  acknoii^ledgment  of  a  fine  of  re- 
covery, 47^ 

RECOVERIES. 
See  Fines  and  Recoveries. 

RELEASE. 

See  CoHPOSlTION-DEEb. 
PBAClriCE,2S. 


^'  -  ^   R'EPIiBVI»;  .'   •  '    - 

1 .  In  replevin,  the  defimdant  made 
cognizance  as  bailiff  of /{.  W.  for  rent 
in  arrear  from  the  plaint^ .ander  i^ 
demise  from  R.  W.  On  the  produc- 
tion of  the  lease  under  wUch  the 
plaintiff  held,  R.  W.  was  described  as 
a  receiver,  appointed  by  the  Court  of 
Chancery^  and  the  rent  was  made 
payable  to  him  or  any  fVitnre  receiver: 
— Held^  that  R.  W.  was  entitled  to 
distrain  for  rent  in  arvear;  and  that 
the  plaintiff  was  estopped  by  his  own 
deed  from  pleading  mm  ienwX.  Dan- 
cer V.  Hastings^  S4 

2.  Replevin  lies  only  where  goo&, 
&c.,  are  unlawfully  taken^  not  where 
they  are  simply  detained  by  a  party 
Xo  whom  they  have  been  ddivered 
upon  a  contract.    Galloway  v..  Bird; 

547 
REPLEVIN-BOND. 
&e  StAMPs,  S. 

REPUBLICATION. 
SeeDEYWi,  1; 

REQUESTS,  COURT  OF. 

See  Court  of  Conscience. 

REVOCATION. 
See  AwABJD. 

RIGHT  OF  WAY. 
See  Evidence,  6. 

SABBATH. 

See  Sunday. 

SERVANTS. 
See  Clerks. 

SET-OFF. 

See  Bakkrupt,  4. 

1 .  Costs  of  a  suit  in  equity  may  be 

set  off  against  the  costa  of  an  action 

at  law..  iV9bbery^Nkk>h9,     :B7 


SHIP  AKi>>8HIPPIN6. 


SPEdlFICiiTIpN.       6fi& 


SETTING  ASIBH  ANNUITY. 

SETTING    ASIDE    PROCEED- 
INGS. 

See  Practice,  19,  28. 

SETTING  ASIDE  SERVICE. 
See  Prjloxick,  S6. 

SHERIFF. 
.1.  Where,  by  a  Judge's  order,  the 
defendant  had  a  week's  time  to  put  in 
hail : — Held^  that  an  attachment  could 
not  be  moved  against  the  SherifT  for 
Qot  bringing  in  the  body,  until  such 
<tfder  was  discharged.  Rowe  v.  Har^ 
vey^A  158 

.  i.  In  an  action  against  a  Sheriff 
for  an  escape,  the  Court  refused  to 
allow  the  venue  to  be  changed  to  the 
county  in  which  the  escape  took 
place,  although  it  was  sworn  that 
aU  the  witnesses  resided  there,  /en- 
hnM  v.  Lawrence^  ft90 

3.  In  an  action  against  the  Sheriff 
for  a  false  retini  of  jfM  sunt  uwentce^ 
per  quod  the  defendants  were  waived, 
and  were  put  to  expense  in  reversing 
the  waiver: — Held^  that  the  plaintifi 
were  only  entitled  to  recover  the  taxed 
costs.     Jenkine  v.  Biddulph,        390 

4.  In  an  action  against  a  Sheriff 
for  the  escape  of  a  party  taken  under 
a  ca.  sa.  intitled  Oeorgt  the  Third, 
dated  the  8th  May,  1826,  and  tested 
Sir  fV.  D,  Best,  the  declaration  de- 
acribed  the  process  as  "  a  certain  writ 
of  the  King:" — Held,  no  variance. 
EMn  v.  Drunmsond,  523 

SHIP  BROKER. 
See  Baoua. 

SHIP  AND  SHIPPING. 
See  Bavkeupt,  4. 
1.  It  is  the  rule  of  tlie  sea,  that  a 


j  vessel  BaiiiQg':iir|^S«v  op  with  the  wind, 
should  make  way  for  one  that  is  sail* 

'  ing  by  or  against  it ;  therefore,  where, 

■  in  an  actipn  on  the  case  for  running 
downr  the  plaintiffs'  brig,  it  was'prov* 

'  ed  thai  the  defendaiiti'  veesd  was  sibl- 
ing id  the  Channei  before  the  ivind^. 
having  her  studding  smis  set,  ai  mgkt, 
and  that  the  plaintiffs'  brig  was  sailing 
by  the  wind;  and  the  Jury  found  a 
verdkt  for  the  defendants ;  the  Coort 
granted  a  new  trial,  on  paymeiKoC 
costs,  for  the  purpose  of  farther  in- 
vestigating  the  fkcts,  as  tbere  waa 
some  doobt  as  to  the  proprie^  oi 
carrymg  studding  sails  at  such  a  time 
and  in  such  a  place;  and  also,  as  to 
whether  the  defendants'  captain  had 
kept  41  proper  look  oat.  Jam^on  ▼. 
Drmkald,  148 

S.  Provisions  and  etores  fbr  the 
use  of  convicts  on  board  a  ship  char* 
tered  for  their  convefyanee  no' New 
South  WaUs,  are  not  subject  to  ge-* 
neral  average.  Btomnev.  Statp^etou^ 

334 
SLANDER. 
1.  In  an  action  for  words  spoken 
of  a  naan  in  the  way  of  his  trade,  it  is 
not  necessary  to  prove  tlie  whole 
of  the  words  laid  in  the  declara- 
tion ;  it  is  enough  if  suflScient  is  prov- 
ed to  sustain  the  action,  provided  the 
words  not  proved  do  not  alter  the 
sense  of  those  that  are.  Thus,  proof 
that  the  defendant  spoke  of  the  plain- 
tiff to  one  with  whom  he  did  business 
— "  'Ware  hawk  there;  mind  what 
you  are  about'*-^will  sustain  a  decla« 
ration  alleging  the  words  spoken  to 
have  been — "  'Ware  hawk ;  you  must 
take  care  of  yourself  there:  mind 
what  you  are  about."  Orpwoodv. 
Parkes,  492 

SPECIFICATION. 

1.  An  engraiving,  on  a  reduced 
scale,  of  a  specification  of  a  new  in- 
vention enrolled  at  the  Patent-oflSce, 
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STATU11EE& 


STATV1V  OP  FRAUDS. 


mqr  be  du  tnbjeec  ef  copysfgh^ 
^Tevtoii  ▼•  Com,  457 

STAMPS. 

1.  Onataleof  fixtures  by  an  out- 

King  to  an  inooming  teoaat,  the  fol- 
wing  memoraodum  was  givea  by 
the  broker  employed  by  the  former: 
'<  Received  of  Mr.  H.  3/.,  for  letting 
a  house  to  him  for  a  term  of  seven 
years;  Mr.  H,  to  take  the  fixtures  at 
a  vahiation.  if  he  be  accepted  as  ten- 
ant; and,  in  the  event  of  his  not  be- 
ing accepted  as  tenant,  then  the  3L  to 
be  returned.*'  In  an  action  ibr  the 
price  of  the  Bxiumi^HeUf  that  fix- 
tures are  not  "  goods,  wares,  or  mer* 
chandise,"  withm  the  exception  of  the 
Stamp^ct,  55  Geo.  d,  c.  164;  aiid 
thereiore,  thayt  the  above  memoran- 
dum, being  part  of  the  contract  be* 
tween  the  parties,  could  not  be  re- 
ceived in  evidence  without  a  stanip. 
Wick  V.  Hodgson,  21$ 

2.  An  alteration  in  the  date  of  a 
bill  of  exchange,  with  the  assent 
of  the  acceptor,  before  its  negoti- 
atkm  by  the  drawer,  is  not  such  a  re- 
issuing of  the  biH  as  to  render  a  new 
stamp  necessary.  Leykariffy.  Ash- 
ford,  281 

8.  On  a  replevin-bond  taken  by 
the  Sheriff,  under  the  1 1  Geo.  S,  c.  1 9, 
s.  2d,  the  broker  made  in  the  margin 
the  foUowing  memorandum — ^*  W,  O, 
maketh  oath  that  the  goods  mention- 
ed in  this  bond  are  of  the  full  value 
of  419/.  164.,  and  nomore:"— /T^Aoi; 
that,  inasmudi  as  the  statute  does  not 
require  that  an  affidavit  in  writing 
should  be  taken  by  the  Sheriff^  but 
merely  that  the  v^ue  should  be  as- 
certained on  oath,  the  above  memo- 
randum did  not  require  a  stamp. 
Dunn  V.  Lowe,  407 

STATUTES. 

Jac.  1. 
].c»2l.     Brokers.  539 


6.  c.  16.    Broken. 


5M 


WULS. 
8  &  9.  c.  17.  Bills  of  Exchange.  510 

Geo.  I. 
12.  €.29.  Indorsement  of  Writ.  256 

Geo.  2. 

8.  c.  18.  Engravings.  457 

ll.c.  19,«.2d.  Replevia-Bond.  407 

2S^  c«  98.  Court  of  CoMcieooe.  385 

32.  c.  28.  Lords'  AcU  161 

Geo»S. 

17.  e.  26.    Anmiity,  1 18»  441 

—  c.  57.     Engravings.  457 

4«.  c.  46,  s.  3.     Costs.  SI 
47. 1?.  Ixii.     Waler-WorksCo.    -532 

SS.  €.  141.     Annuity,  1 15,  441 

&5.  0.  184.    Scamps.  218 

57.  e.  liu      Bvaker.  589 

George  4. 

J;  ^;  jJJ;  |  insolvent  Debtors.  601 

4.C.  41,  sr.  48,45.   Ship  Regiatiy. 

IM 

6.  c.  16.  Bankrupt.      M,  S57 

#.56 431 

s.  82. 96 

s.  90. 122 

•S.181. .  216 


7  Sr  6.  c.  80.     Malicbtts  TrespoMS 
Aeu  410 

Will.  4. 
1.  c.  68,     Carriers.  5^2,  a. 

STATUTE  OF  FRAUDS. 

1.  Where  an  agreement  is  to  be 
performed  on  a  eontingency  whidi 
may  happen  within  the  year  after  it 
is  made,  and  it  does  not  s^tposr  ok 
the  face  of  the  ;i|(reeaient  thai  it  is 
to  be  perlbisaed  e^ier  the  year;  it 
does  not  fall  within  the  4th  section 


STATUTE  OP  UMITATIONS. 


SiUKD&Y. 
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of  the  statute  of  fiavds,  whkh  requires 
jn  agreement  that  is  not  to  be  per* 
formed  withio  a  year  from  the  making 
thereof  to  be  in  writing.  Where, 
therefore,  a  debtor  to  the  plaintiff 
BUted  to  the  pkintifTs  solicitor,  on 
being  applied  to  for  payment,  that 
be,  the  debtor,  could  not  pay  then  or 
during  his  life-ttme,  but  that  he  had 
provided  for  payment  by  his  will,  and 
directed  his  executor  to  pay: — HeU 
to  be  binding  on  the  executor,  al- 
though there  was  no  promise  in  writ- 
ing ^  the  testator  to  pay.  WeUs  v. 
HcrUm,  177 

2.  The  defendant,  an  auctioneer, 
being  about  to  sdl  property  on  cer* 
tain  premises,  promised  the  landlord, 
that,  if  he  would  forbear  to  distrain 
for  the  arrears  of  rent,  he  woald  pay 
them  out  of  Uie  proceeds  of  the 
safe: — Held,  that  this  was  not  a  pR>* 
nine  to  pay  the  debtof  anodier,  with* 
in  the  statute  of  fcaudft  BampUmr. 
Pauiin,  497 

3.  A  general  hiring  of  a  clerk  is  a 
hiring  for  a  year,  and  so  on  from 
year  to  year,  n>r  so  long  as  the  par- 
ties dioiild  respectiFdy  please,  and 
saoh  contract  is  not  within  the  statute 
of  fraods.  BeeHan  v.  Collyer,     552 

STATUTE  OF  LIMITATIONS. 

1.  On  a  plea  of  the  statute  of  li- 
nutations — Held,  that  a  new  promise 
infra  sex  annos  need  not  be  declared 
on  specially,  although  made  thirteen 
years  after  the  accrual  of  the  original 
cause  of  action.   Upton  v.  Else,  SOS 

2.  On  a  demand  being  made  for 
payment  of  a  debt  barred  by  the  sta- 
tute of  limitations,  the  defendant  said, 
he  would  be  happy  to  pay  it  if  he 
oottM,  that  a  sum  wbs  doe  to  him 
&om  one  O.,  and  that,  if  the  plain- 
tiff could  recover  that  debt,  he  might 
pay  hhnself  thereout  >—//eM,  that 
thii  was  a  mere  conditional  promise, 
and  that  the  defendant's  alAity  to  pay 


muslbeaheiNi,  M»  entitle  ike  fdaintiff 
to  recover.  AyUm  v«  Bowles,      SOB 

3.  To  take  a  case  out  of  the  sta- 
tute of  ljmitations,evideDce  of  conver- 
sations, in  which  one  of  the  defend- 
ants had  admitted  the  debt,  and  said 
— '*  that  it  was  hard  that  he  should 
be  called  npon  individually  to  pay 
the  debts  of  the  firm,  when  so  many 
outstanding  debts  due  to  them  were 
uncollected;  that  he  had  put  the 
debts  into  the  hands  o(  an  account- 
ant, who  would  settle  the  business; 
and  that  he  might  refuse  to  pay  alto- 
gether, but  would  not  act  in  diat 
way  *' — was  held  sufficient  to  consti- 
tute an  absolute  promise  to  pay. 
Pierce  v.  Brenfster,  51S 

4.  Payment  of  a  debt  barred  by 
the  statute  of  lioHtations^  does  not 
revive  the  party's  claim  for  uterest 
thereon.  CoUfer  v.  Withek^       557 

STORES. 
1.  ProviMons  and  stores  for  the 
ixse  of  convicts  on  board  a  ship,  char- 
tered for  their  conveyance  to  iVe^K 
South  Wales,  are  not  siibiect  to  ge- 
neral average.  Brown  v.  StapyUton^ 
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SUGGESTION. 
See  Covet  ov  CohscIbmcx. 

SUNDAY. 

1.  The  defendants,  through  the 

medium  of  a  broker,  contracted  for 

the  purchase  of  goods  belonging  to 

the  plaintiff.     The  whole  terms  of 

the  contract  were  arrai»ed  on  a  Sun-^ 

dof,  and  on  the  same  &y  entered  in 

the  broker's  contract-book  (with  the 

I  exception  of  the  name  of  the  seller, 

1  which  was  added  next  day),  and  the 

!  sold-note  ddivered  to  the  defend* 

ants: — Held,  that  the  entire  contract, 

'  being,  as  far  as  it  affected  the  de- 

fendanu,  completed  on  the  Sunday, 

was  void  by  the  statute  29  Car.  2,  e. 

7.  Smith  V.  Sparrow,  26$ 
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TRESPASS. 


TENANT  BY  ELEGIT. 
See  Uss  and  Occopatiox,  %• 

TIME  TO  PLEAD. 
See  Practicb,  24. 

TIME  TO  RENDER. 

See  Bail,  1. 

TITLE-DEEDS. 
See  Djstxnus. 

TOLLS, 
See  EvuoBKcx,  i* 

TRANSFER. 
See  Paymbwt,  2. 

TRESPASS. 
See  Bankrupt^  3. 

EVIDENCX,  1. 

1.  A  lease  reserved  all  trees  to  the 
lesfor,  except  those  which  might  he 
delivered  by  the  steward  or  bailiff  to 
the  tenant,  for  house-bote,  he  The 
bailiff  pointed  out  an  oak  tree  to  the 
tenant  in  Aprils  who  marked  it  for  the 
purpose  of  being  cut  down  to  repair  a 
bam,  but  did  not  fell  it  until  Novem- 
ber following: — Held^  that  the  point- 
ing out  and  marking  the  tree  was  a 
sufficient  deliveiy  by  the  bailiff;  and 
that,  as  the  landlord  had  not  counter^ 
manded  his  bailiff's  authority  to  the 
tenant  to  cut  it  down,  the  latter  was 
not  liable  in  trespass.  Cowrienay  v. 
Fuher^  69 

2.  Trespass  for  assaulting  and  im- 
prisoning the  pUintiff— Plea,  that  the 
plaintiff  was  wilfullytrespassing  on  the 
Und  and  breaking  down  the  hedges 
of  the  defendant,  wherefore  he  appre- 
hended him,  and  took  him  before  a 
Justice— B;eplication,  that  the  plaintiff 
entered  the  land  and  broke  down  the 
hedges  in  the  assertion  ci  a  right  of 
way;  traversing  that  he  did  ao  wil* 


USE  AND  OCCUPATION. 

fully,  or  for  aay  otiiar  purpose  than 
in  the  exercise  of  such  right — Rejoior 
der,  that  the  plaintiff  was  in  the  set 
of  committing  wilful  damage  to  the 
defendant: — lUU^  that,  upon  thi^  is* 
sue,  the  phuntiff  might  give  evidence 
as  to  the  right  of  way  by  him»  in  or- 
der to  shew  ^tto  ammo  he  entmd  the 
hau  m  tpm.  Looker  v.  Haieomkf  410 
3.  Trespass  for  assaulting  and  im* 
prisoning  the  plaintiff— Plea,  that  the 
plaintiff  wits  trespassing  on  the  da« 
fendants*  doaot  whereupon  the  d»« 
fendants  moUiier  manue  impomtrmM 
— Replication,  that  the  de&adsms^ 
had  nothing  in  the  ^ioofi  except  under 
R.N.C.:  that,  before  andat  the  cim^ 
when  &c.,  and  before  the  defendants 
had  any  thing  in  the  close,  W.  C,  held 
it  as  tenant  from  year  to  year  to  R.  AT. 
C;  that  it  was  agreed  between  fV.  C, 
the  plaintiff,  and  one  D.,  that  fT.  C. 
should  plough  the  land,  and  the  plain- 
tiff and  Z).  plant  teazles  thereon,  fV. 
C.  to  have  one  bal^  and  the  plaintiff 
and  D.  the  other ;  and  that  the  plain- 
tiff enteied  Co  cut  his  and  Z).'f  share 
of  the  teasles,  when  the  defimdants,  of 
their  own  wrong,  comuitled  the  as- 
sault, &c. : — Heidi  on  general  dtmur- 
rer,  that  the  replication  was  soffioieDt 
— although  it  was  contended  that  \t 
did  not  allege  that  the  interest  of  W. 
C.  was  .continuing  at  the  time  the 
plaintiff  so  entered  the  cUmc.  Kmge^ 
htry  V.  CoUms,  4M 

UNDER-WRITER. 
See  Iksurakcs,  2, 

USE  AND  OCCUPATION. 

1.  AeeanpsH  for  use  and  oocupa-' 
tion  may  be  maintained  by  a  corpoiw 
ation  aggr^Ce,  againsi  a  tenant  >wIm» 
has  occupied  premises  under  them 
and  paid  rent.  Mayer  &c.  of  Siaf- 
ford  V.  TUi,  leao 
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one  S.  C.y  w1 


^^ 


it 


C.  WW  iMed  fbr  life  of  a  ocfCMi 
tem^  whieh  the  Jury  fbmid  to  \mm 
true  moiety  of  die  hwli  of  i?. 
C*  in  his  bailiwick.  In  an  action  fbr 
use  and  occupation  brought  by  the 
tenant  by  elegU  against  me  occupfier 
of  the  farm,  the  latter  proved  that  the 
legal  eatate  waa  in  tniateea  for  an  oot- 
atandkig  term^  though  E,  C.  waa,  by 
the  sumrance  of  the  trustees,  in  re- 
ceipt oi  the  rents  and  profits,  he  hav- 
ing a  joint  equitable  interest : — fields 
that  the  action  was  not  maintainable. 
Harris  v.  Booker,  tSi 


USURY. 

See  Bills  of  Exchanob,  1. 

VARIANCE. 

1.  Where,  in  an  action  of  ^wnanp- 
Wt  upon  a  sppcial  f^reement,  the  de- 
claration anid  the  issue  vuried  from 
the  record  (which  corMSponded  with 
the  agreement)  aa  to  the  description 
and  price  of  certain  goods  mentioned 
in  the  agreement — ^The  Court  refused 
to  set  aside  the  verdict  which  had 
been  found  for  the  plaintiff,  on  the 
ground  of  the  variance,  as  it  might 
have  been  amended  at  the  trial.  Ber' 
neft  V.  Green,  174 

2.  The  plaintiff,  in  an  affidavit  to 
hold  to  bail,  alleged  that  the  defend- 
ant was  indebted  to  him  for  money 
had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff's  wife.  The 
writ  having  been  sued  out  in  the  joint 
names  of  the  husband  and  wtfec— • 
/feM  to  be  a  variance.  Wade  v.  Wade, 

198 

9.  In  an  action  against  a  Sheriff 

for  the  escape  of  a  party  taken  linder 

a  ea.  sa.  intitled  George  the  Thtrd, 


dated  Ae  8th  Ma^,  1826,  and  tested 
Sir  W.  D.  Beet,  the  declaration  de- 
scribed the  process  **  as  a  certain  wfit 
of  the  Atn^.^'-^iSfM,  no  variance. 
Miom  V.  Drummmd,  52$ 

4.  A  Connt  in  quare  impedii  stat- 
ed»  that\i|^.  /.,  bjt  deed,  conveyed  the 
purparty  or  fourth  part  of  the  advow- 
son  to  Z.  S. ;  the  deed  purported  to 
convey  the  whole  advowaopi,  though 
R,  /•  was  only  seised  of  a  purparty : 
— Held,  no  variance.  Gully  v.  The 
Bishop  of  Exeter^  591 

5.  A  declaration  alleged  a  deed  to 
have  been  made  for  the  considerations 
therein  mentioned;  the  deed  itself 
contained  only  one  (a  pecuniary)  con« 
sideration: — Held,  no  variance.  Ibid, 

VENUE. 

1.  The  venue  cannot  be  changed  af- 
ter a  plea  in  abatement.  Wigley  v. 
Dubbtns,  $1 

2.  The  Court  will  allow  the  tseme 
to  be  changed  inan  action  of  assump^ 
sit  for  the  breach  of  an  agreement, 
Unless  it  appear  upon  die  face  of  the 
dedaration  that  the  agreement  is  in 
writing.      Piekard  v.   Featherstone, 

161 

8.  In  an  action  against  a  Sheriff 

for  an  escape,  the  Court  refused  to 

allow  the  tenue  to  be  changed  to  the 

county  in  which   the  escape    took 

5 lace,  although  it  was  sworn  that  all 
le  witnesses  resided  there.     Jenkins 
V.  ijomrence,  £80 

WAIVER. 
See  Lbasb,  1. 

WARRANT  OF  ATTORNEY.  : 
See  FiKBS  and  Recoveriis,  1. 

WAY,  RIGHT  OF. 
See  EviDENCB,  6. 
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670  WITNESS. 

WILL. 
See  Devise. 

WITNESS. 
See  Attesting  Witness,  1. 


WRIT  OF  PRIVILEGE. 

WRIT,  INDORSEMENT  OF. 

See  Praoticb,  14. 

WRIT  OF  PRIVILEGE, 

See  Practice,  26. 


END  OF  VOX.  XII. 


LONDON: 

W.  M'nOWALL,  PRINTER,  FEIIBERTON-ROW, 

OOUOH  SQUARE. 


a  bios  oba  saM  sba 


